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THE 


CIVIL    CODE 


or 


STATE  OF  NEW  YORK. 


AN  ACT 

TO  ESTABLISH  A  CIVIL  CODE. 


The  People  of  the  State  of  New  Yorkj  represented 
in  Senate  and  Assembly ^  do  enact  asfoUotos : 

GENERAL  DEFINITIONS  AND  DIVISIONS. 

Sioncnr  1.  Title  of  Code. 

2.  Definition  of  law. 

8.  Action  of  soTereign  power. 

4.  Two  kinds  of  laws. 

6.  6.  Cuatomaiy  law. 

7.  Two  kinds  of  civil  rights. 

8.  Bights,  how  modified. 

9.  Diyisions  of  the  Ciyil  Code. 

SxonoN  1.  This  act  shall  be  known  as  the  Civil  Cods  Titia  or 

God*. 

0?  THE  Stats  of  New  Yore. 

§2.  Law  is  a  rule  of  property  and  conduct  prescribed  g^ion 
P7  toe  sovereign  power  of  the  state. 

§  8.  The  sovereign  power  for  this  purpose  acts :  i^lSSSL 

1.  By  constitution  or  organic  acts  of  the  people ;  ^^^^' 

2.  By  acts  of  the  legifllaturei  or  of  other  and  subordinate 
kgUatiTe  bodies; 


2  THE  CIVIL  CODE 

8.  By  enfi>rcmg  through  the  tribunals  those  rules  whichy 
though  not  enacted,  form  what  is  known  as  customary  law. 

rnroidiidB       §  4.  Customary  law  is  divided  into: 

1.  Public  law  or  the  law  of  nations ;  • 

2.  Domestic  or  municipal  law. 

ooatomaiy       §  6.  The  evidence  of  the  customary  law  is  found  in  the 
decisions  of  the  tribunals. 

Id.  §  6.  In  this  state  there  is  no  customary  law,  in  any  case, 

so  &r  as  the  same  is  provided  for  by  the  five  Codes. 

TwoUndi       §  7.  All  original  civil  rights  are  either: 

of  cItU 

'W*^  1.  Eights  of  person,  or, 

2.  Eights  of  property. 

Bights,  hoir      §  8.  Eights  of  property  and  of  person  may  be  waived," 
modified,     surrendered  or  lost  by  neglect,  in  the  cases  provided  by  law. 

*  Gonkling  v.  King,  10  N.  T,  440. 

DiTisionsof      §  9.  This  Code  is  divided  into  four  general  divisions: 
^^^'^  1.  The  first  relates  to  Persons ; 

2.  The  second  to  Property ; 

8.  The  third  to  Obligations ; 

4.  The  fourth  contains  General  Provisions  relating  to 
Persons,  Property  and  Obligations. 


\ 


DIVISION  rmsT. 


PERSONS. 


FART  I.  Persons. 

IL  Personal  Bights. 
III.  Personal  Belationa 


PARTI. 

PERSONS. 

Sionov  10.  Definition  of  a  minor. 

11.  Definition  of  an  adult 

12.  Unborn  child. 

13.  Penona  of  unsound  mind. 

14  Oustodj  of  minors  and  insane  persona. 
16.  Powers  of  minors. 

16.  Minors  and  persons  of  unsound  mind  may  make  oontracts  for 

necessaries. 

17.  Rescission  of  contracts  of  minors. 

18.  Executed  contracts  of  insane  persons. 

19.  Powers  of  persons  whose  mental  incapacity  has  been  adjudged. 

20.  Wrongs. 

21.  Indians.  < 

§  10.  A  minor  is  a  person  under  the  age  of  twenty-one  ^'^'^^ 
years. 

§  11.  All  others  are  adults.  Definition 

of  anadoU. 

§  12.  A  child  begotten,  but  not  jet  bom,  is  to  be  deemed  unbom 
in  ezisong  peiaoiii  so  fiur  as  neoessarj  for  its  interests  m 
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the  contingency  of  its  subsequent  birih ;  but  not  for  any 
other  purpose. 

ManeDis  v.  Thalheimer,  2  JPaiff^  36 ;  Jenkinfl  v.  Freyer,  4 
itLf  4t1;  Hone  v.  Van  Schaick,  3  Barb.  OJk,  488.  . 

Penonf  of       §  18.  Idiots,  luuatics,  habitual  drunkards  and  imbeciles, 
^SSl         are  to  be  treated  as  persons  of  unsound  mind,  in  the  cases 
provided  by  law. 

ggtody^  §  14.  Until  a  guardian  is  appointed,  the  custody  of  the 
JjJI^  person  of  one  who  is  a  minor  or  mentioned  in  the  last 
section,  belongs  to  the  &ther  and  mother  jointly,  or  to  the 
surviyor  of  them,  except  in  those  cases  where  the  tribunals 
otherwise  award  the  custody,  and  except  where  the  person 
is  married,  or  having  been  married  has  children  who  are 
of  age. 

Pow«n  of  §  16.  A  minor  cannot  make  an  executory  contract  or 
give  a  delegation  of  power  ;*  but  if  he  assumes  to  do  so,  he 
may  affirm  the  same  after  he  comes  of  age.' 

^  Bool  V.  Uix,  17  Wend,^  119 ;  GiUett «.  Stonlej,  1  mO, 

121 ;  Stafford  0.  Boof;  9  Cow,,  626,  reveraing  S.  0.,  7 

id,,  179. 
'  Evenon  v.  CarpentOTi  17  Wend.,  419 ;  Taft  v.  Sergeanti 

18  Barb,,  820 ;  Wood  v.  Gtosling,  1  Ni  K  Leg.  Oba.,  74; 

Palmer  v.  Miller,  26  Barb.,  399. 


icinon  and  §  16.  A  minor  or  a  person  of  unsound  mind  of  whatever 
vSoSa'  degree*  may  bind  himself  to  pay  for  things  necessary  for 
make  oce^  his  support*  whcu  he  is  not  under  the  care  of  a  parentf  or 
^for^    guardian*  who  is  able  to  provide  for  him. 

Hflooinrloa 

^  Tajlor  V.  Baldwin,  9  K.  Z,  46. 
■  Smith  V.  Oliphant,  2  8ani^,,  806;  BandaU •.  Sweet,  1 
Dm.,  460. 

*  Wailing  V.  Toll,  9  Johns.,  141. 

*  Eline  «.  UAmoureauz,  2  Faige,  419. 


ciemUMttM      ^  ^^'  ^  ^^  ^^^  ^^^  ^^  ^^  mentioned  in  the  last 
ofSSSr  section,  a  minor  who  enters  into  a  contract,  may  avoid  the 

same  within  a  reasonable  time  after  coming  of  age,^  upon 

restoring  the  consideration  to  the  other  party ;'  even  though 

Ee  had  fraudulently  alleged  that  he  was  of  ftdl  age.'    Bat 


OF  THE  STATE  OP  NEW  YORK.  5 

he  cannot  so  avoid  obligations  entered  into  by  him  under 
the  authority  or  requirement  of  the  law.* 

'  Taft  V.  Sergeant^  18  Barh^  320. 

*  Bartholemew  v.  Finnemore,  It  td,  428. 

'  Oonroe  v.  Birdsall,  1  Johns,  Ckues,  127. 

«  This  is  intended  to  proride  for  such  cases  as  the  ezeca- 
tion  of  a  bond  in  bastard}^  proceedings,  or  a  yoluntaiy 
assignment  under  the  statute  relating  to  the  imprison- 
ment of  insolvent  debtorSi  or  an  enlistment 

§  18.  A  person  of  unsound  mind,  of  whatever  degree,*  J^^wS of 
except  in  case  of  an  entire  defect  of  understanding,'  may  ^J^ 
before  his  incapacity  has  been  judicially  determined,  make 
a  contract,  subject  to  the  power  of  the  tribunals  to  declare 
ilYoid,  or  to  exonerate  him  from  its  obligations. 

'  Thus  a  mortgage  bj  a  lunatic  is  at  most  voidable.  In- 
graham  V.  Baldwin,  9  K  F.,  45;  12  Barh,^  9.  The 
mere  existence  of  lunacy  does  not  revoke  a  power. 
Wallis  V.  Manhattan  Co.,  2  EaO,  495. 

'  Jackson  v.  King,  4  Cow.,  207 ;  Person  v.  Warren,  14 
Barb,,  488. 

§  19.  After  his  incapacity  has  been  judicially  ascertained,  Jjj^®' 

such  person  can  make  no  contract,  nor  delegate  any  power,  Jj^j^p^ 

nor  waive  any  right,  until  his  restoration  to  capacity  is  ^^ 

judicially  ascertained.  adjudged. 

§  20.  A  minor,  or  a  person  of  unsound  mind,  of  what-  WrongB. 
ever  degree,  is  liable  in  damages  for  a  wrong  done  by  him, 
like  any  other  person,  but  cannot  be  subjected  to  exem- 
plary damages,  unless  at  the  time  of  the  act  he  was  capable 
of  knowing  that  the  act  was  unlawful 

Krom  V.  Scboonmaker,  3  Barb.^  647. 

§  21.  Indians  resident  within  this  state  have  the  same  Indians, 
rights  and  duties  as  other  persons ;  except  that 

1.  They  cannot  vote  or  hold  oflSce; 

2.  They  cannot  sell  or  convey  Indian  lands,  except  in 
the  cases  provided  by  special  laws.  But  Indians  may  ac- 
quire lands  by  purchase  or  otherwise  fh)m  other  persons, 
and  they  and  their  heirs  and  assigns  may  sell  and  convey 
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lands  so  acquired  to  Indians  or  other  persons,  in  the  same 
manner  as  citizens. 

NOTB. — ^The  course  of  legislatioii  and  of  decUion,  UA- 
lowing  the  modifications  which  time  has  made  in  the 
actual  o(»iditiou  of  the  Indians,  is  such  that,  bj  the  act 
of  1S43,  Indians  are  authorized  to  purchase,  hold  and 
ooiiTey  lands ;  and  such  as  become  fi-eeholders  to  the  value 
of  $100,  are  liable  on  contracts  and  to  taxation  and  the 
jurisdiction  of  the  courts,  as  if  citizens.  There  seems  to 
be  no  sufficient  reason  whj  a  simj>le  general  provision 
like  that  here  proposed,  should  not  now  be  adopted. 


PART  II. 

PEBSONAL  BIGHTS. 

8ioiKnr20.  Cteneral  personal  rights. 

21.  Protection  to  reputation. 

22.  Defamation  defined.  * 

23.  Slander. 

24.  Malice,  when  presumed. 

25.  What  communications  are  priyileged. 

§  20.  Besides  the  personal  rights  mentioned  or  referred  ^JJJJJ^ 
to  in  the  Political  Code,  every  person  has,  subject  to  the  ^^^ 
qualifications  ^nd  restrictions  provided  by  law,  the  right 
of  protection  from  bodily  restraint  and  harm,  or  menace, 
and  firom  injury  to  his  good  name  and  his  family  relations. 

§21.  The  right  ofprotection  from  injuryto  good  name  ex-  ^^Jl^JJ* 
tends  to  all  communications  by  words,  written  or  spoken,  or  ^^°**- 
by  signs,  injurious  to  the  mord,  social,  professional,  or  indus- 
trial character  of  the  individual,  except  that  no  person  can  be 
made  civilly  responsible  for  publishing  that  which  is  true. 

§  22.  A  malicious  injury*  to  good  name  is  called  defe-  J^^*^°" 
mation. 
Oral  defamation  is  called  slander. 
All  other  is  libel.* 

'  Falsity  does  not  enter  into  the  definition,  for  it  is  not 
always  material  in  criminal  prosecutions ;  which  will 
be  treated  in  the  Penal  Ck)DE. 

*  Libel  has  been  variously  defined,  as  follows :  A  censori- 
ous or  ridiculing  writing,  picture  or  sign,  made  with  a 
mischievous  and  malicious  intent  towards  government, 
magistrates  or  individuals.  Alexander  Hamilton,  in 
People  V.  Croswell,  3  Johns.  Cos.,  337,  approved  in 
Steele  v.  Southwick,  9  Johns.,  214;  CJooper  v.  Greeley, 
1  Denio,  347. 

A  malicious  publication,  expressed  either  in  printing  or 
writing,  or  by  signs  and  pictures,  tending  either  to 
blacken  the  memory  of  one  dead,  or  the  reputation  of 
one  who  is  alive,  and  expose  him  to  public  hatred, 
contempt,  and  ridicule.  Ryckman  r.  Delavan,  26  Wend., 
186 ;  Root  r.  King,  7  Cow.,  613 ;  affirmed,  4  Wend., 
113;  'iMass.,  168,  approved  in  2  Kent's  Com.,  17,  marg. 

Anything  written  of  another,  which  holds  him  up  to  scorn 
and  ridicule,  or  might  reasonably  be  considered  as  pro- 
yoking  him  to  a  breach  of  the  peace,  is  a  libel  Stone 
V.  Cooper,  2  Denio,  293;  Holt,  223. 
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Slander. 


lUUoe, 
'When  pre- 
■umedU 


Whatcom- 
mimica- 
tiont  are 
privileged. 


§  28.  An  oral  communicatioii  wHch  is  fiOse  is  to  be 
deemed  injurioas  to  good  name,  in  any  of  the  following 
cases: 

1.  When  it  imputes  a  charge  which,  if  true,  would  sub- 
ject the  person  to  an  indictment  for  a  crime  inyolving 
moral  turpitude,  or  subject  him  to  infSunous  punishment ; 

Yoang  V.  Miller,  3  JSRU,  21,  and  caaes  cited. 

2.  When  it  imports  that  he  has  been  subjected  to  bodily 
punishment  as  a  criminal ; 

Smith  V.  Stewart,  6  Barr  (Penn.\  3t2. 

8.  When  it  imputes  the  present  existence  of  an  infectious, 
contagious  or  loathsome  disease. 

Williams  v.  Holdredge,  22  Barb,f  376,  and  cafles  cited. 

4.  When  it  tends  directly  to  injure  one  in  respect  to  his 
office,  profession,  trade  or  business,  either  by  imputing  to 
him  general  disqualification  in  those  respects  which  the 
office,  profession,  or  other  occupation  peculiarly  requires ; 
or  by  imputing  something  with  reference  to  his  trade  or 
business  that  has  a  natural  tendency  to  lessen  its  profit 

5.  When  it  imputes  impotence  or  a  want  of  chastity. 

This  proyision  is  new. 

6.  In  any  other  case  where  it  is  shown  to  have  caused 
actual  damage; 

§  24.  A  false  and  injurious  communication  is  presumed 
to  be  malicious,  if  no  justifiable  motive  for  making  it  is 
shown. 

Lewis  V.  Chapman,  16  ^.  K,  369 ;  Hunt  v,  Bennett^  19 
Id,,  173. 

§  25.  A  communication  made  to  a  person  interested  in 
the  communication,  by  one  who  was  also  interested  or  who 
stood  in  such  a  relation  to  the  former  as  to  afford  a  reason- 
able ground  for  supposing  his  motive  innocent,  is  not 
presumed  to  be  malicious ;  and  is  called  a  privileged  com- 
munication.' 

No  person  is  liable  for  publishing  a  fair  and  true  report 
in  a  newspaper,  of  any  judicial,  legislative  or  other  public 
official  proceeding,  or  of  anything  said  in  the  course  of  the 
same,  except  upon  extrinsic  proof  of  actual  malice." 

*■  Lewis  V.  Chapman,  16  H  F.,  369. 
'  Laws  of  18H  ch.  130. 


PART  III. 

FEESONAL  BELATIONS. 

to 

Title    I.  Marriage. 

11.  Parent  and  Child. 

lU.  Master  and  Servant 

IV.  Guardian  and  Ward, 

TITLE  I. 

MASBIAGE. 

Chaftib    L  The  Contract  of  Marriage. 
n.  Divorce. 
HL  Husband  and  wife. 

CHAPTER  I. 

THE  CONTRACT  OF  MAHRIAOE. 

Sbctiok  26.  Definition  of  marriage. 

27.  Consent,  how  proved. 

28.  Persons  capable  of  marriage. 

29.  Consent  must  be  given  to  a  present  marriage. 

30.  Certain  marriages  incestuous. 

31.  Certain  marriages,  when  to  be  deemed  void. 

32.  Polygamy  forbidden. 

33.  Conjugal  rights,  &c.,  not  restored  by  pardon. 

34.  Mode  of  authenticating  marriages. 

35.  Form  of  marriage. 

36.  Duties  of  the  officer  before  whom  a  marriage  is  solemnized. 

37.  Solemnizing  a  marriage  of  persons  disqualified  by  non-age  or 

insanity  is  a  misdemeanor. 

38.  Certificate  to  be  given  to  either  contracting  party,  if  desired. 

39.  The  certificate. 

40.  The  entry  thereof. 

41.  Authentication  of  tlio  certificate. 

42.  Certificate,  entry,  4c.,  evidence. 

43.  Marriages  of  Indians. 
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Definition 
of  marriage. 


Oonfent, 
bowproTod. 


Ponwms 
capable  of 
marriage. 


§  26.  Marriage  is  a  personal  relation,  arising  out  of  a  civil 
contract  to  which  the  consent  of  parties  capable  of  making 
it  is  alone  necessary. 

Bj  2  R.  8.,  138,  §  1,  marriage  is  declared  to  be  a  ciTil 
contract  to  which  consent  is  necessary;  but  whether 
anything  more  than  consent  is  necessary  has  been 
mooted;  some  authorities  deeming  that  dther  con- 
summation or  solemnization  is  also  requisite.  Jaques 
V.  Public  Administrator,  1  JSrad/.^  499 ;  and  see  1  Parsons 
on  Contracts,  560.  This  provision  makes  consent  alone 
sufficient,  and  this  is  in  accordance  with  the  views 
declared  in  Starr  v.  Peck,  1  HUlf  270,  and  Jackson  v. 
Winne,  1  WeruL,  4T. 

§  27.  The  consent  may  be  proved  like  any  other  fact 

Starr  v.  Peck,  1  HiU,  270;  Clayton  v.  "Wardell,  ^  N.  T^ 
230. 

§  28.  Any  unmarried  male  of  the  age  of  fourteen  years 
or  upwards,  and  any  unmarried  female  of  the  age  of  twelve 
years  or  upwards,  and  not  otherwise  disqualified,  is  capa- 
ble of  giving  such  consent ;  subject,  however,  to  the  pro- 
vision of  subdivision  3  of  section  42  of  this  Code. 


Ooneent 
mntt  be 
given  to  a 
present 
marrl^gei 


Certain 

marriages 

inceetuoas. 


Note. — ^Bennett  r.  Smith,  21  Barb.^  439.  The  reference 
is  to  the  provision  below,  allowing  a  divorce  where  a  fe- 
male is  married  under  fourteen  against  consent  of  parent 
or  guardian. 

§  29.  The  consent  must  be  to  a  present  marriage,  com- 
mencing instantly,  and  not  an  agreement  to  marry  after- 
wards. 

Cheney  v.  Arnold,  15  ^  Z,  345. 

§  30.  Marriage  between  parents  and  children,  including 
grandparents  and  grandchildren  of  every  degree,  ascending 
and  descending,  and  between  brothers  and  sisters  of  the 
half  as  well  as  of  the  whole  blood,  are  incestuous  and  abso- 
lutely void :  and  this  whether  the  relationship  is  legitimate 
or  not 

2  R  S.,  139,  §  3. 


§  31.  If  either  party  to  a  marriage  is  incapable  of  con- 
sent for  want  of  age  or  understanding,  the  marriage  is  void 
from  the  beginning:  if  either  is  incapable,  from  physical 
causes,  of  entering  into  the  marriage  state,  or  if  such  con- 
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sent  ia  obtained  by  force  or  fraud,  the  marriage  is  void  from 
the  time  its  nullity  is  declared  by  a  court  of  competent 
authority. 

2  B.  8.,  139,  §  4 ;  modified  bj  declaring  marriages  of 
parties  incapable  of  giving  consent,  void  from  the 
beginning,  to  harmonize  with  section  26,  which  requires 
the  consent  of  a  party  capable  of  consent  As  to  the 
difficulty  attending  the  construction  of  the  former  stat- 
ute, See  Jaquos  v.  Public  Administrator,  1  Bradf.^  499. 

§  32.  'A  subsequent  marriage  contracted  by  any  person  Poimmr 
during  the  life  of  a  former  husband  or  wife  of  such  person, 
is  illegal  and  absolutely  void,  unless 

1.  The  former  marriage  had  been  annulled  or  dissolved 
for  some  cause  other  than  the  adultery  of  such  person ;  or, 

2.  Unless  such  former  husband  or  wife  had  been  finally 
sentenced  to  imprisonment  for  life;  or, 

8.  Unless  such  former  husband  or  wife  was  absent,  and 
not  known  to  such  person  to  be  living,  for  the  space  of  five 
successive  years  previous  to  such  subsequent  marriage ;  in 
which  case  the  subsequent  marriage  is  void  only  from 
the  time  it  is  adjudged  void. 

2  R.  S.,  139,  §§  6,  6.  The  language  of  subdivision  3  has 
been  modified  to  make  it  appropriate  to  the  retrospective 
effect  given  to  section  6,  by  the  construction  adopted 
by  the  Court  of  Appeals  in  Bowers  v.  Brower,  d  N.  T, 
Leg.  Obs.y  196. 

S  33.  No  pardon  granted  after  the  twelfth  day  of  April,  conjngai 
one  thousand  eight  hundred  and  twenty -two,  to  any  person  not  restored 
^ntenced  to  imprisonment  for  life  in  this  state,  restores 
8uch  person  to  the  rights  of  any  previous  marriage,  or  to 
the  guardianship  of  any  issue  of  such  marriage. 

2  R.  a,  139,  §  1. 


§  34.  For  the  purpose  of  authentication,  according  to  Mode  of 
the  provisions  of  this  title,  marriages  must  be  solemnized  ticating 
only  by  the  following  persons:  Ministers  of  the  gospel  and 
priests  of  every  denomination ;  mayors,  recorders  and  alder- 
men of  cities;  judges  of  the  county  courts  and  justices  of 
the  peace ;  and,  in  the  case  of  Indians,  also  the  peacemakers 
acting  within  their  respective  jurisdictions. 

2  R.  S.,  139,  §  8 ;  applied  to  Indians  by  the  Laws  of  1849, 
ch.  420,  §  4. 
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Fonnof 
iDArriage. 


Duties  of 
the  officer 
before 
whom  a 
marrUee  is 
■olemmxed. 


Solemn* 
Uingamar- 
ria^re  of  per- 
sons dis- 
qnalilled  by 
age  or  in- 
sanity is  a 
misde- 
mcanor. 


NOTi.~In  2  Kenfs  Com.,  89,  note,  it  la  said  that  theae 
proyisions  of  the  Revised  Statutes  are  not  laws,  because 
bj  the  act  of  1830,  which  declared  that  marriages  con- 
tracted without  this  form  of  solemnization  should  be 
valid,  thej  no  longer  are  required  to  be  obeyed.  They* 
are  here  embodied,  however,  for  the  obvious  reason  that, 
though  solemnization  is  not  compulsory,  it  is  optional, 
and  the  form  prescribed  may  be  and  constantly  is  re- 
sorted to  to  obtain  the  convenient  authentication  which 
it  affords  of  the  contract 

§  85.  No  particular  form  is  required,  but  the  parties 
must  solemnly  declare  in  the  presence  of  the  peison 
solemnizing  the  marriage,  and  at  least  one  witness,  that 
they  take  each  other  as  husband  and  wife. 

2  R.  S.,  139,  §  9. 

§  86.  The  minister  or  magistrate,  required  to  solemnize 
a  marriage  must  ascertain : 

1.  The  christian  and  surname,  and  places  of  residence 
of  the  parties,  and  that  they  are  of  sufficient  age  to  be 
capable  of  contracting  marriage ; 

2.  The  name  and  place  of  residence  of  the  witness,  or  of 
two  witnesses  if  more  than  one  is  present. 

He  must  enter  the  facts  so  ascertained,  and  the  date 
of  the  solemnization,  in  a  book  to  be  kept  by  him  for 
that  purpose.  If  either  of  the  parties  to  the  marriage  is 
not  personally  known  to  him,  he  must  ascertain,  to  his 
satisfaction,  their  identity. 

2  R.  S.,  140,  §§  10,  11. 

§  87.  Every  minister  or  magistrate  who  solemnizes  a 
marriage  where  either  party,  within  his  knowledge,  is  under 
the  age  of  legal  consent,  or  an  idiot  or  lunatic,  or  to  which, 
within  his  knowledge,  any  legal  impediment  exists,  is 
guilty  of  a  misdemeanor. 

2  R.  a,  140,  §  12.    This  may  be  transferred  to  the  Penal 
Code. 


Certificate 
to  be  given 
to  eitber 
contracting 


§  88.  The  minister  or  magistrate  by  whom  any  marriage 

is  thus  solemnized  within  this  state  must  furnish,  on  request, 

^^TifS-  to  either  party  a  certificate  thereof,  signed  by  him,  specifying: 

1.  The  names  and  places  of  residence  of  the  parties  mar- 
lied,  and  that  they  were  known  to  such  minister  or  magis- 
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trate  or  were  satisfactorily  proved,  by  the  oath  of  a  person 
known  to  him,  to  be  the  persons  described  in  such  certifi- 
cate, and  that  he  had  ascertained  that  they  were  of  sufficient 
age  to  contract  marriage ; 

2.  The  name  and  place  of  residence  of  the  attesting  wit- 
ness or  witnesses ;  and, 

8.  The  time  and  place  of  such  marriage ; 

4.  The  certificate  must  also  state  that,  after  due  inquiry 
made,  there  appeared  no  lawful  impediment  to  such  marriage. 

2  IL  S.,  140,  §  13. 

§  89.  Such  certificate  may,  within  six  months  after  the  Thecertuu 
marriage,  be  filed  with  the  clerk  of  the  city  or  town  where 
the  marriage  was  solemnized  or  where  either  of  the  parties 
reside,  and  is  to  be  entered  in  a  book  to  be  provided  by 
the  clerk,  in  the  alphabetical  order  of  the  name  of  each 
party,  and  in  the  order  of  time  in  which  it  is  filed. 

§  40.  The  entry  must  specify :  The  entry 

**  •/  *         t^  thereof. 

1.  The  name  and  place  of  residence  of  each  party ; 

2.  The  time  and  place  of  marriage ; 

8.  The  name  and  official  station  of  the  person  signing 
the  certificate;  and, 

4.  The  time  when  the  certificate  was  filed. 

§  41.  If  the  certificate  was  signed  by  a  minister  or  priest,  Auihenti. 
there  must  be  indorsed  or  annexed,  before  filing,  a  certifi-  the  cerim. 
Gate  of  any  magistrate  residing  in  the  same  county  with 
such  derk,  that  the  minister,  by  whom  it  is  signed,  is  per- 
sonally  known  to  such  magistrate,  and  has  acknowledged 
the  execution  of  the  certificate  in  his  presence ;  or,  that  the 
execution  of  such  certificate,  by  a  minister  or  priest  of 
some  religious  denomination,  was  proved  to  such  magis- 
trate, by  the  oath  of  a  person  known  to  him,  and  who  saw 
the  certificate  executed. 

2  B.  a,  Ul,  g§  14-16. 

§  42.  Such  certificate,  or  the  entry  thereof  made  as  above  certiflcata, 

directed,  or  a  copy  of  such  certificate  or  of  such  entry,  ^mS^'' 

duly  oertifled,  is  presumptive  evidence  of  the  fact  of  such 

marriage. 

9  B.  &,  141,  s  n. 
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xarriagM  §  48.  Indians  contracting  marriage  according  to  tbe 
Indian  custom,  and  cohabit  as  husband  and  wife,  are 
lawfully  married,  and  their  children  are  legitimate; 

Laws  of  1849,  ch.  420,  §  4 


CHAPTER  n. 

DIVORCE. 

Note. — ^The  provisions  of  this  chapter  have  been 
modified  from  those  of  the  Revised  Statutes,  with  m 
view  to  produce  conforpaitj  with  the  present  Pro- 
cedure, and.  to  establish  the  rule  that  in  one  action  be- 
tween husband  and  wife,  in  which  a  judgment  of  nullity 
or  a  dissolution  of  marriage  or  separation  is  sought,  the 
whole  controversy  may  be  passed  on  and  settled,  and  for 
this  purpose  to  allow  a  defendant  to  interpose  a  demand 
for  afiOrmative  relief,  asking  a  divorce  or  separation 
against  the  plaintiff,  instead  of  requiring  cross  actions. 

Articli  I.  Nullity. 

XL  Dissolution. 
III.  Separation. 
rV.  General  Provi8ion& 


ARTICLE  I. 

NULLITY. 

SKmov  44.  Oases  where  marriages  may  be  annulled. 

45.  Marriages  during  life  of  former  husband  or  wife,  how  annulled* 

46.  Applications  for  a  decision  of  nullity. 

47.  Cohabitation,  when  a  bar. 

4d.  Children  of  annulled  marria^^ 

49.  Actions  to  annul  marriage. 

50.  Effect  of  judgment  of  nullity. 

otMi  §  44.  A  marriage  contract  may  be  adjudged  void  for 

riaget  may  either  of  the  following  causes  existing  at  the  time  of  the 

be  annulled. 

marriage : 

1.  If  the  party  seeking  to  have  the  marriage  adjudged  void, 
was  under  the  age  of  legal  consent ;  but  a  marriage  is  not 
to  be  adjudged  void  on  this  account  if  it  appears  that  after 
attaining  the  age  of  consent,  the  party  for  any  time  fireely 
cohabited  with  the  other  as  married ; 

2  B.  8^  142,  §§  20,  2L 
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2,  If  the  former  husband  or  wife  of  either  party  was  living, 
and  the  marriage  with  such  former  husband  or  wife  was 
then  in  force ; 

8.  K  the  wife  was  under  the  age  of  fourteen  years,  and  the 
marriage  was  without  the  consent  of  the  person  having  the 
legal  charge  of  her  person,  and  was  a  punishable  offense  on 
the  part  of  the  husband ;  but  a  marriage  is  not  to  be  ad- 
judged void  on  this  account  except  on  behalf  of  the  wife, 
nor  unless  it  is  shown  that  the  marriage  was  not  followed 
bj  consummation  or  cohabitation,  and  that  it  has  not  been 
ratified  by  any  mutual  assent  of  the  parties  since  ine  wife 
attained  the  age  of  fourteen  years ; 

Laws  of  1841,  ch.  257 ;  same  stat  3  R.  S.,  ota  ecL,  233, 
§34. 

4.  If  either  party  was  of  unsound  mind ; 

5.  If  the  consent  of  either  party  was  obtained  by  force 
or  fraud ; 

6.  If  either  party  was  physically  incapable  of  entering 
into  the  married  state ;  but  a  marriage  is  not  to  be  adjudged 
void  on  this  account  unless  it  appears  to  the  satisfaction  of 
the  court  that  the  incapacity  continues  and  is  probably 
incurable. 

2  R.  S^  142,  §  20 ;  tlie  last  clause  is  new  but  in  acoordanoe 
with  the  decisions  in  Devanbagh  v.  Devanbagh,  5  Paige, 
554;  6  id.,  175. 

§  45.  A   marriage  which   is   void  or  voidable  on   the  Harriam 
ground  that  a  former  husband  or  wife  of  one  of  the  parties  o?  foraer* 
was  living,  maybe  adjudged  void  on  the  application  of   wife,  bow 
such  former  husband  or  wife,  or  upon  the  application  of 
either  of  the  parties  during  the  life  of  the  other,  and  within 
the  time  limited  by  law. 

2  R.  S.,  142,  §  22.  The  words  "  within  the  time  lim- 
ited by  law  "  have  been  inserted  in  accordance  with  the 
construction  put  upon  a  similar  provision  (§  30),  in  Mont- 
gomery V.  Montgomery,  3  Barb.  Ch.j  132,  where  it  was  held 
that  the  intent  of  the  reference,  to  the  Hfetime  of  the 
parties,  was  to  prohibit  the  annulling  of  the  marriage 
after  the  death  of  the  parties,  but  not  to  extend  the  limi- 
tation to  any  period  within  the  lifetime  of  the  other. 
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§  46.  Within  the  time  limited  by  law  for  the  oommence- 
ment  of  actions,  application  to  annul  a  marriajge  may  be 
made: 

1.  K  on  the  ground  that  a  former  husband  or  wife  was 
living, — by  either  party  during  the  life  of  the  other,  or  by 
such  former  husband  or  wife ; 

2.  If  on  the  ground  of  idiocy, — by  any  relative  of  the 
idiot,  interested  to  avoid  the  marriage,  during  the  life  of 
either  party ; 

8.  If  on  the  ground  of  any  insanity,  other  than  idiocyj — 
by  any  relative  interested  to  avoid  the  marriage^  and  at  any 
time  during  such  insanity,  or  after  the  death  of  the  insane 
person  in  that  state,  and  during  the  hfe  of  the  other  party ; 
or  by  the  insane  person  after  the  restoration  of  reason ; 

4.  If  on  the  ground  of  force  or  fraud, — by  the  injured 
party,  or  the  parent  or  guardian  of  such  party,  or  a  rela- 
tive  interested  to  avoid  the  marriage,  during  the  life  of 
either  party ; 

6.  In  either  of  the  foregoing  cases,  if  no  application  has 
been  made  by  the  party  or  a  relative,  application  may  be 
made  at  any  time  during  the  life  of  both  parties,  by  a  guar- 
dian of  the  insane  or  injured  party  appointed  by  the  court 
for  the  purpose ; 

6.  If  on  the  ground  of  physical  incapacity, — application 
can  only  be  made  by  the  injured  party  against  the  incapaci- 
tated party,  and  in  aU  cases  must  be  made  within  two 
years  from  the  time  of  contracting  the  marriage. 

3  E.  S.,  142,  gg  22,  24,  27,  80,  33. 

§  47.  After  an  insane  person  has  been  restored  to  reason 
the  marriage  cannot  be  annulled  upon  his  or  her  applica- 
tion upon  the  ground  of  such  insanity,  if  it  appears  that  the 
parties  freely  cohabited  as  husband  and  wife,  after  such 
restoration;  nor  can  any  marriage  be  annulled  on  the 
ground  of  force  or  fraud,  if  it  appears  that  at  any  time 
before  the  commencement  of  the  action,  the  parties  freely 
cohabited  as  husband  and  wife. 

2  B.  a,  143,  §g  27,  31. 

auiornof      §48.  Where  a  marriage  is  adjudged  void  on  the  ground 
*^  that  a  former  husband  or  wife  was  living,  and  it  is  adjudged 
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tbit  the  subsequent  marriage  was  contracted  in  good  faith, 
and  with  the  full  belief  of  the  parties  that  the  former  hus- 
band or  wife  was  dead ;  or  where  a  marriage  is  adjudged 
void  on  the  ground  of  insanity ;  issue,  begotten  before  the 
judgment  must  be  specified  in  the  judgment,  and  are  enti- 
tled to  succeed  in  the  same  manner  as  legitimate  children, 
to  the  estate  of  the  parent,  who,  at  the  time  of  the  marriage, 
was  competent  to  contract.  The  court  must  award  custody 
of  the  issue  of  a  marriage  annulled  on  the  ground  of  force 
or  fraud,  to  the  innocent  parent,  and  may  also  provide  for 
their  education  and  nraintenance  out  of  the  property  of  the 
guilty  party. 

3  B.  B,  \42,  §g  23,  28,  32. 

§  49.  Applications  to  adjudge  marriages  void,  shall  be  ^n^^iTmiS. 
made  in  civil  actions  according  to  the  Code  of  Civil  Proce-  *'**«^ 
dure.    No  marriage  can  be  adjudged  void   solely  on  the 
declarations  or  confessions  of  the  parties ;  but  the  court 
must  in  all  cases  require  other  satisfactory  evidence  of  the 
existence  of  the  material  facts. 

2  R.  a,  144,  §  36. 

§  50.  A  judgment  of  nullity  of  marriage,  recovered  dur-  BffDctof 
ing  the  life  of  the  parties,  is  conclusive  evidence  of  its  nullity,  nuimy. 
in  all  courts  and  proceedings;  but  if  recovered  after  the 
death  of  either  party  to  the  marriage,  it  is  only  conclusive 
as  against  the  parties  to  the  action,  and  those  claiming  under 
them. 

2  R.  &,  144,  g  37. 


ARTICLE  n. 

DISSOLUTION. 

Bicn05  61.  Divorce  for  adultery. 

62.  Cases  in  which  divorce  for  adultery  is  denied. 

63.  Legitimacy  of  issue. 

64.  When  re-marriage  is  forbidden. 

§  61.  Divorces  may  be  decreed,  and  marriages  may  be  Divorce  kit 
divolved  by  any  court  of  competent  jurisdiction,  wherever 
adoltary  has  been  committed  by  any  husband  or  wife,  in 
dther  ct  the  following  cases : 

a 
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1.  Where  both  husband  and  wife  were  actual  inhabitants 
of  this  state,  at  the  time  of  the  commission  of  the  offense ; 

2.  Where  the  marriage  was  contracted  or  solemnized 
within  this  state,  and  the  injured  party,  at  the  time  of  the 
commission  of  the  offense,  and  at  the  commencement  of 
the  action,  was  an  actual  inhabitant  of  this  state ; 

8.  Where  the  offense  was  conmiitted  in  this  state,  and 
the  injured  party,  at  the  commencement  of  the  action  was 
an  actual  inhabitant  of  this  state. 

2  R.  8.,  144,  §  38. 

§  52.  Although,  the  fact  of  adultery  is  established,  the 
court  may  deny  a  divorce  in  the  following  cases: 

1.  Where  the  application  for  divorce  was  not  made 
within  five  years  after  the  discovery  by  the  applicant  of 
the  offense  charged  ; 

2.  Where  the  offense  appears  to  have  been  committed 
by  the  procurement,  or  with  the  connivance  of  the  party 
asking  the  divorce ; 

8.  Where  the  offense  charged  has  been  forgiven  by  the 
injured  party,  and  such  forgiveness  is  proved  by  express 
proof,  or  by  the  voluntary  cohabitation  of  the  parties  with 
knowledge  of  the  fact ; 

4.  Where  it  appears  that  the  applicant  has  also  been 
guilty  of  adultery,  under  such  circumstances  as  would  have 
entitled  the  other  party,  if  innocent,  to  a  divorce. 

2  R.  a,  145,  §  42. 

§  53.  When  a  divorce  is  granted  for  the  adultery  of  .the 
husband,  the  legitimacy  of  issue  of  the  marriage  begotten 
of  the  wife  before  the  commencement  of  the  action  is  not 
affected. 

When  granted  for  the  adultery  of  the  wife,  the  legitimacy 
of  issue  begotten  of  her  before  the  commission  of  the  offense, 
is  not  aff(*cted;  but  the  legitimacy  of  other  children  of  the 
wife  may  be  determined  by  the  court,  upon  the  proofs  in 
the  case.  In  every  such  case  all  issue,  begotten  before 
the  commencement  of  the  action,  are  to  be  presumed  legiti- 
mate until  the  contrary  is  shown. 

2  B.  &,  145,  §  44. 
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§  54.  When  a  divorce  is  granted  for  adultery,  the  inno-  whcnw- 
cent  party  may  marry  again  daring  the  life  of  the  defend-  forbid^ 
ant;. bat  the  gailty  party  cannot  antil  the  death  of  the 
other. 

2  B.  a,  146,  §  49. 

Note — Several  other  provisions  of  the  Revised  Statutes, 
in  respect  to  the  effect  of  the  judgment  on  the  rights  of 
property  of  the  parties,  are  omitted  as  being  superseded 
bj  other  provisions  of  this  Code. 


ARTICLE  m. 

SEPARATIONS. 

SicnoH  55.  When  separation  may  be  adjudged. 

56.  Causes  fbr  separation. 

57.  Relief  may  be  adjudged  in  some  oases  iidiere  separation  it 

denied. 
5&  Judgment  of  separation,  when  revoked. 

§  55.  A  separation  from  bed  and  board,  for  life  or  for  a  when  aep- 
limited  time,  may  be  adjudged  by  any  court  of  competent  beaAjndgeJ 
jurisdiction,  in  either  of  the  following  cases : 

1.  Between  any  husband  and  wife,  actual  inhabitants  of 
this  state ; 

2-  Where  the  marriage  was  contracted  or  solemnized 
within  this^state,  and  the  applicant  is  an  actual  resident  at 
the  time  of  the  application  ; 

3.  Where  the  marriage  was  celebrated  without  this  state, 
and  the  parties  have  become  and  remained  actual  inhabi- 
tants of  this  state  at  least  one  year,  and  the  applicant  is  an 
actaal  resident  at  the  time  of  the  application. 

2  R.  8.,  146,  §  60.  The  restriction  of  this  provision  to 
applications  by  the  wife  for  relief  ngainst  the  husband 
has  been  omitted.  This  is  doubtless  tlio  just  rule,  and 
it  probably  does  not  change  the  existiug  law ;  Laws  of 
1824,  ch.  205,  §  12.  Perry  v.  Perry,  2  Paige,  501; 
2  Barb.  Ch.,  311. 

§  56.  Such  separations  may  be  decreed  for  the  following  ^^^^^ 
causes: 

1.  Cruel  and  inhuman  treatment  of  one  party  by  the 
other; 
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2.  Conduct  on  the  part  of  one  towards  the  other  render- 
ing cohabitation  unsafe  and  improper; 

8.  Abandonment  and  refusal  to  fiilfill  the  obligations  of 
husband  or  wife  prescribed  by  chapter  III  of  this  Code. 

2  R.  S.,  147,  §  61.    See  preceding  note. 

§  57.  Where  judgment  of  separation  is  sought,  though 
it  be  denied,  the  court  may  make  such  order  or  judgment  for 
the  support  and  maintenance  of  the  wife  and  her  children, 
or  any  of  them,  by  the  husband  or  out  of  his  property,  as 
the  nature  of  the  case  renders  suitable  and  proper. 

2  R.  S.,  147,  §  66. 

§  58.  A  judgment  for  separation,  whether  for  life,  or  for 
a  limited  period,  may  be  at  any  time  revoked,  under  such 
regulations  as  the  court  may  impose,  upon  the  joint  appli- 
cation of  the  parties,  and  upon  their  producing  satis£Eictory 
evidence  of  their  reconciliation. 

2  B.  a,  147,  §  66. 
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GENERAL  PROVISIONa 

SwmoN  69.  Issues  in  actions  for  divorce. 

60.  Residence  of  wife. 

61.  Expense  of  action. 

62.  Orders  respecting  custody  of  children. 

63.  Support  of  wife  and  children  on  divorce  or  separation  granted 

to  wife. 
62.  Security  for  maintenance  and  alimony. 

§  59.  In  an  action  to  annul  a  marriage  or  for  a  dissolu- 
tion or  separation  the  plaintiff  may  set  up  several  causes 
of  action' ;  and  the  defendant  may  set  up,  with  a  denial  of 
such  causes  of  action,  demands  for  a  judgment  of  nullity, 
dissolution  or  separation,  as  aflBrmative  relief* 

*  Code  of  Procedure,  §  167,  subdivision  3. 
'  lb.,  §  160;  §  274,  subdivision  3.    See  note  on  page  li^ 
above. 

§  60.  A  wife  who,  at  the  time  of  applying  for  a  divorce, 
under  article  II  or  m,  resides  in  this  state  is  to  be  deemed 
an  inhabitant,  although  her  husband  resides  elsewhere. 

s  B.  &,  147,  g  67. 
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§  61.  Pending  any  action  for  divorce,  the  court  may,  in  ExpesMof 
its  discretion,  require  the  husband  to  pay  any  sums  neces- 
sary to  enable  the  wife  to  carry  on  or  defend  the  action. 

2  B.  &,  148,  §  68.  This  provision  is  extended  to  the 
case  of  actions  to  annul  a  marriage,  in  accordance  with 
the  decision  in  North  v.  North,  1  Barb.  Cli^  241. 

§  62.  In  any  action  for  a  divorce  the  court  may,  pending  orders  re- 
the  action  or  after  judgment,  as  occasion  may  require,  make  ^^  ^ 
such  order,  between  the  parties,  for  the  custody,  care  and 
education  of  the  children  of  the  marriage  as  may  seem 
necessary  and  proper,  and  may  at  any  time  modify  or 
vacate  the  same. 

2  B.  S.,  148,  g  69. 

§  63.  Where  a  divorce  is  granted  for  an  offense  of  the  support  of 
husband,  the  court  may  compel  him  to  provide  for  the  ^udrenon 
maintenance  of  the  issue  of  the  marriage,  and  to  provide  "eparation 
such  suitable  allowance  to  the  wife,  for  her  support,  as  the  ^i'^- 
court  deem  just,  having  regard  to  the  circumstances  of  the 
parties  respectively. 

2B.a,  145,  §45;  147,  §54. 

§  64.  The  court  may  require  a  husband  to  give  reasona-  Sccnrfty  for 
ble  security  for  providing  any  maintenance  or  support,  or  wj^  »nd 
making  any  payments  required  under  the  provisions  of  this 
article,  and  may  enforce  the  same  by  the  appointment  of  a 
receiver  and  by  any  provisional  remedy  applicable  to  thecase. 

2  R.  S.,  148,  §  60.  Modified  to  conform  to  the  practice 
under  the  Code  of  Procedure. 


CHAPTER  III. 

HUSBAND  AND  WIFE. 

KoTE. — ^Tho  provisions  of  this  chapter  are  intended  to 
complete,  bo  far  as  seems  just  and  desirable,  the  removal 
of  the  disabilities  of  married  women,  and  thus  to  simplify 
the  law  of  this  vexed  subject. 

Btonov  65.  Mutual  obligations  of  husband  and  wife. 
66.  Rights  of  husband  as  head  of  the  familj. 
61.  Duties  of  husband  to  wife  aji  to  support 

68.  In  other  respects  their  interests  are  separate. 

69.  Hnsbtad  and  wife  maj  make  oontracti. 
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SEonON  70.  How  far  maj  impair  their  legal  relation. 

71.  Neither  answerable  for  the  acts  of  the  other. 

72.  Obligations  of  the  husband  in  case  of  separation. 

73.  Abandonment  of  husband  by  the  wife. 

74.  Husband's  remedy  for  enticing  away  his  wife. 

Mutiua  Ob-        §  65.  Husband  and  wife  contract  towards  each  other 

unions  of  ^ 

JjjbMd       obligations  of  mutual  respect,  fidelity  and  support 


Rights  of 
husband  as 


§  66.  The  husband  is  the  head  of  the  family.    He  may 
h^of  the   choose  any  reasonable  place  or  mode  of  living,  and  the  wife 
must  conform  thereto. 

0ntie8  of         §  67.  He  must  support  her  out  of  his  property  or  by  his 

hasbandto     ,   ,^  ^n  ^      •  T,  -.  i  •       i  •  /» 

wife  as  to     labor.    If  he  is  unable  to  do  so  she  must  assist  him  so  leut 

support.  . 

as  she  is  able. 


In  other  rfr.  g  68.  Exccpt  as  mentioned  in  the  last  two  sections, 
Interests  neither  husband  nor  wife  has  any  interest  in  the  property  of 
"*«•  the  other. 
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§  69.  They  may  make  with  each  other,  and  each  may 
make  with  any  other  person,  any  engagement  or  transaction 
respecting  property  which  they  might  make,  if  unmarried. 

§  70.  A  husband  and  wife  cannot  by  any  contract  with 
each  other  alter  their  legal  relation,  except  that  they  may 
voluntarily  agree  to  an  immediate  separation,  and  may  make 
provision  for  the  support  of  the  wife  and  children  during 
such  separation. 

Beach  V.  Beach,  2  Eill^  260;  1  Sharsw.  Blacks.^  441,  and  note. 

§  71.  Neither  is  answerable  for  the  acts  of  the  other, 
except  so  far  as  one  acts  as  the  agent  of  the  other. 

§  72.  If  the  husband  and  wife  separate  by  consent,  and 
the  husband  secures  to  her  a  separate  maintenance  accord- 
ing to  their  condition  and  circumstances  in  life,  by  a  written 
agreement,  he  is  not  answerable  for  necessaries  furnished 
for  her  support  so  long  as  he  performs  such  agreement. 

Calkins  v.  Long,  22  Barl>.j  97,  and  cases  there  cited. 

§  73.  If  the  wife  abandons  the  husband  he  is  not  liable 
hnsband       for  her  support  until  she  offers  to  return,  unless  it  be  shown 
that  she  was  justified  by  his  misconduct 

Blowers  V,  Sturtevant,  4  Denio,  46,  and  oases  there  cited. 


Neither  an- 
swerable 
for  the  acts 
of  the  other. 

Obliga- 
tions of  the 
husband  in 
case  of 
separation. 


Abandon- 
ment of 


by  the  wife. 
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§  74.  A  husband  may  maintaia  an  action  for  enticing  Hnsbuid*i 

,.         .jf         'J*        "LxT  -J.  I*  !_•  remedy  for 

away  his  wife  or  inducing  her  to  hve  apart  from  mm.  enticing 

Bennett  v.  Smith,  21  Barb.,  439,  and  cases  there  dted.        wif& 


TITLE  n. 

PARENT  AND  CHILD. 

SionQir  75.  What  children  presumed  legitimate. 

76.  Who  maj  dispute  the  legitimacj  of  a  child. 

77.  Obligation  of  father  and  mother  for  the  support  and  educa- 

tion of  their  children. 

78.  Custody  of  children. 

79.  Remedy  for  parental  abuse. 

80.  Effect  of  the  lawful  marriage  of  a  minor  child. 

81.  Remedy  when  a  parent  dies  without  providing  for  the  sup- 

port of  his  child. 

82.  Parent  cannot  control  the  property  of  child. 

83.  Custody  and  rights  of  an  illegitimate  child. 

84.  Reciprocal  duties  of  parents  and  children  in  maintaining  eadi 

othe^ 

85.  When  a  parent  is  liable  for  necessaries   supplied  to  a 

child. 

86.  When  a  parent  is  not  liable  for   support  furnished   his 

child. 

87.  Husband  not  bound  for  the  support  of  his  wife's  children  by 

a  former  marriage. 

88.  Compensation  and  support  of  adult  child. 

89.  Action  for  seduction  of  a  daughter. 

90.  Parent  may  relinquish  services  and  custody  of  child. 

91.  Wages  of  minors. 

92.  Right  of  parent  to  determine  the  residence  of  child. 

93.  Wife  in  certain  cases  may  obtain  custody  of  minor  children. 

94.  Abduction  of  children  forbidden. 

S  75.  All  children  born  in  wedlock  are  presumed  to  be  what  chn- 

o  r  drcn  pre- 

legitimate.  x^tt^t^ 

§  76.  This  presumption  can  be  disputed  only  by  the  JJJJJjJJ*]^^ 
husband  or  wife,  or  the  descendant  of  one  or  both  of  them.  {3?;"™!^ 
But  illegitimacy,  in  such  case,  may  be  proved  like  any 
other  fact 

§  77.  The  father  must  give  his  child  support  and  educa-  owiwition 

tion  suitable  to  his  circumstances.     If  the  support  and  2Jg*g®'''°L 

education  which  he  is  able  to  give  is  inadequate,  the  wife  *ion^^£|^ 

must  assist  him  to  the  extent  of  her  ability.  cwidren. 
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ciiatody  of  §  78.  The  father  and  mother  have  the  joint  custody  of 
the  pei^son  and  control  of  the  employment  of  their  unmar* 
ried  minor  legitimate  child. 

See  note  to  section  21,  above. 

Remedy  for       §  79.  The  abuse  of  parental  authority  is  the  subject  of 
•bwe.  judicial  cognizance  in  a  civil  action  by  the  child  or  by 

the  supervisor  of  the  town;  and  when  established,  the 
child  may  be  freed  from  the  dominion  of  the  parent,  the 
parent  punished,  and  the  duty  of  support  and  education 
enforced. 

Bitectof  the      §  80.  The  lawful  marriage  of  a  child  absolves  such  child 

lawftU  mAr> 

riage  of  a     from  the  parental  authority. 

minor  child.  ^  *' 

Remedy  §  81.  If  a  parent  dies  leaving  a  child  chargeable  to  the 

paront^diet    towu  and  an  estate  sufficient  for  the  support  of  the  child, 

withontpro-     ,  .  f*  .1      A.  ^   •  •  •        /•      '4. 

Tiding  for     the  supervisor  of  the  town  may  claim  provision  for  its  sup- 
of  hill  Child,  port  from  the  parent's  estate  by  civil  action,  and  for  this 
purpose  may  have  the  same  remedies  against  that  estate 
and  the  heirs,  devisees  and  next  of  kin,  as  any  creditor. 

Parent  can-       §  82.  The  parent,  as  such,  has  no  control  over  the  pro 

not  control  ^  ^.         i  •!  i 

theoroperty   pcrty  01  the  Chlld. 


Custody  and       §  83.  The  mother  of  an  illegitimate  and  unmarried  minor 

i^itimite  child  is  entitled  to  its  custody  and  services,  and  the  child  is 

^^^^^  entitled  to  support  and  education  from  the  mother,  and  may 

take  from  her  by  succession  in  case  of  intestacy. 

Reciprocal        §  84.  It  is  the  duty  of  the  father,  the  mother,  and  the 

parenteand   children,  who  are  of  sufficient  ability,  of  any  poor  person 

maintafning  who  is  disabled  from  maintaining  himself  or  herself  by 

^  *''    work,  to  maintain  such  child  or  parent.     The  promise  of 

an  adult  child  to  pay  for  necessaries  furnished  to  such  parent 

is  binding. 

Note. — The  provisions  of  the  Poor  Laws  declare  the 
duty  of  parents  and  children  to  support  each  other,  1  R. 
S.,  614,  §  1 ;  but  it  is  held  that  in  the  case  of  the  duty 
of  children  the  obligation  is  purely  statutory,  and  no 
other  remedy  exists  except  that  provided  by  proceedings 
under  those  laws. 

It  is  the  object  of  this  section  to  recognize  the  obliga- 
tion as  a  ground  of  legal  Uabilitj  independent  of  thoM 
proYisiona. 
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§  85..  If  a  parent  neglects  to  provide  for  hia  child  who  is  when  a 
under  his  control,  articles  necessary  for  it  according  to  his  lu^  for 
situation  in  life,  a  third  person  may  in  good  fSuth  supply  >^Pg}^  ^ 
such  necessaries  and  recover  the  expenses  thereof  from  the 
parent 

Van  Valkinburgh  v.  Watson,  13  Johns.,  480;  Chilcott  v. 
Trimble,  13  Barb.,  502 ;  Clinton  v.  Rowland,  24  id., 
634 ;  Heniy  v.  Betts,  1 IKU.,  156,  and  see  Raymond  v. 
Loyl,  10  Barb.,  483. 

§  86.  A  parent  is  not  bound  to  compensate  a  relative  who  when  a 

1  M  1  •        1  •!  1        •  1  /»       parent  li 

voluntarily  supports  his  child  without  any  agreement  for  not  liable 
compensation,  nor  to  compensate  a  stranger  who  supports  Pf'J^ftj- 
a  child  who  has  abandoned  the  parent.  ^^^^ 

Raymond  v.  Loyl,  10  Barb.,  483;  Clark  v.  Fitch,  2  Wend., 
459;  Chilcott  v.  Trimble,  13  Barb.,  502. 

§  87.  A  husband  is  not  bound  to  maintain  his  wife's  chil-  ^"Jjj*^ 
dren  by  a  former  husband,'  but  if  he  receives  them  into  ^'rfof  hK^ 
his  family  and  supports  them,  it  may  be  presumed,  unless  SS'hya*^ 
the  contrary  appears,  that  he  does  so  as  if  their  parent,  and  ^^^  "^ 
they  are  not  liable  to  him  for  their  support,  nor  he  to  them 
for  their  services.* 

'  Gay  V.  Ballon,  4  Wend.,  403 ;  Williams  v.  Hutchinson,  5 
Barb.,  122;  Bartloy  v.  Richtmyer,  4  K  Y.  (4  Conut), 
38  ;  Elliott  v.  Lewis,  3  Edw.,  40. 

•Sharp  V.  Cropsey,  11  Barb.,  224;  Williams  v.  Hutchin- 
son, 3  N.  7.  (3  Garnet),  312. 

§  88.  Where  a  child,  after  attaining  majority,  continues  Compenea- 
to  serve  and  to  be  supported  by  the  parent,  in  the  absence  JSST^^nd. 
of  any  agreement  for  compensation,  neither  party  is  entitled 
to  compensation. 

Dye  V.  Kerr,  15  Barb.,  444,  and  see  Cropsey  v.  Sweeney, 
27  Barb.,  310;  S.  C,  7  AbboWa  Pr.,  129. 

§89.  A  father  whose  daughter  has  been  seduced,  may  Action  tot 
,        .    .  ,  .  Ill  seduction  of 

maintain  an  action  for  the  injury  to  his  wounded  honor  adaughter. 
and  parental  feelings,  whether  the  daughter  was  in  his 
service  or  not 

This  is  intended  to  modify  the  existing  law.  See  Clark 
V,  Fitch,  2  Wend.,  469. 
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A  oaront  §  90.  The  parent  may  relinquiflh  to  the  child  the  right 

g^.gf;u>  of  controlUng  him  and  receiving  his  earnings.^    Abandon- 
•ndOTrtodj  ment  by  the  parent  is  presumptive  evidence  of  such  release.* 

'  KcGo7  V.  Hufifbaan,  8  Oow.^  84 ;  Burliogame  v.  Burlin- 

game,  7  u2.,  92. 
'  Canovar  v.  Cooper,  3  Barb.y  116. 

2y®*  ®'  §  91»  Where  a  minor  is  employed  in  service,  the  parent 
or  guardian  must,  within  thirty  days  after  the  commence- 
ment of  such  service,  give  the  employer  notice  that  he 
claims  the  wages  of  such  minor;  otherwise,  payment  to 
the  minor  is  valid. 

Laws  of  1850,  ch.  266,  §  1.    Same  stat  2  R.  S.,  5th  ecL, 
242,  §  8. 


Right  of  §  92.  A  parent  has  a  right  to  change  the  residence  of 

Sotonnine     his  minor  children,  subject  to  the  power  of  the  supreme 
^^of      court  to  restrain  a  removal  which  would  prejudice  the 
rights  or  welfare  of  the  child. 

Wood  V.  Wood,  5  Faige,  596. 

uin'caSe?^  §  93.  When  a  husband  and  wife  live  in  a  state  of  sepa- 
SSuSy*©?  ration  without  being  divorced,  the  wife,  if  an  inhabitant 
m^nor  chii-  ^f  ^j^jg  state,  may  apply  to  any  court  or  officer  of  compe- 
tent jurisdiction  for  a  writ  of  deliverance  from  imprison- 
ment to  inquire  into  the  custody  of  any  minor  unmarried 
child  of  such  marriaga  If  any  husband  or  wife  attaches 
him  or  herself  to  the  society  of  shakers  and  detains  a  child 
of  the  marriage,  the  other  party,  if  a  resident  of  the  state, 
may  apply  for  such  writ  to  inquire  into  the  custody  of  such 
child.  The  proceedings  thereupon  must  be  had  pursu- 
ant to  the  provisions  of  chapter  V  of  title  11  of  part  III  of 
the  Code  of  Civil  Procedure,*  so  far  as  the  same  are  appli- 
cable thereto,  and  the  court  or  officer  may  award  the  dis- 
charge and  custody  of  the  child  to  the  party  applying  for 
the  writ,  for  such  time,  and  under  such  regulations  as  the 
case  may  require,  and  at  any  time  thereafter,  the  court,  or 
the  officer  or  his  successor,  may  annul  or  modify  the  same 

2  R.  8.,  149,  §§  1-6. 

*  The  reference  is  to  the  Code  of  Civil  Procedure  as  reported 
complete. 

Ab^cMon        §  94.  If  any  member  of  the  society  of  shakers,  or  any 
forbidden.    Other  pcrson  sends  or  carries,  or  causes  to  be  sent  or  car- 
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ried,  any  such  child  out  of  this  state,  or  secretes  such 
child,  or  causes  such  child  to  be  secreted  within  this  state 
so  that  such  writ  cannot  be  executed,  he  is  guilty  of  a  mis- 
demeanor, and,  on  conviction,  shall  bf  fined  not  exceeding 
two  hundred  dollars,  or  be  imprisoned  not  more  than  six 
months,  or  both. 

2  R.  S.,  149,  §  *l.    This  proviBion  maj  be  tranBferred  to 
the  Penal  Code. 


TITLE  in. 

MASTER  AND  SERVANT. 

SlOTiOH    95.  Who  may  bind  themselves  as  apprentioes. 

96.  Who  to  consent  to  such  binding. 

97.  Consent,  how  signified. 

98.  Parent  or  guardian,  when  liable  for  breach  of  indenture. 

99.  Pauper  children  maj  be  bound  to  service. 

100.  Special  provision  as  to  Indian  children. 

101.  Age  of  infants  to  be  inserted  in  indentures. 

102.  Pecuniary  consideration  to  be  inserted. 

103.  Special  agreement  to  be  inserted  in  certain  cases. 

104.  Certain  indentures,  where  to  be  deposited. 
106.  Indentures  by  foreigners,  being  minors. 

106.  How  assigned. 

107.  Indentures,  when  invalid. 

108.  County  superintendents  and  overseers  to  be  guardians  of 

servants. 

109.  Penalty  on    apprentices    absenting  themselves  fVom  ser- 

vice. 

110.  No  servant  or  apprentice  bound  by  any  restriction  as  to  time 

and  place  where  he  shall  work  when  tree. 

111.  When  the  executor  or  administrator  of  a  deceased  master  may 

assign  a  contract  of  service. 

8  95.  Male  minors,  and  unmarried  females  under  the  age  who  may 
bindthem- 

of  eighteen  years,  with  the  consent  of  the  persons  or  officers  scItm  wap. 
hereinafter  mentioned,  may  voluntarily  and  in  writing, 
bind  themselves,  as  fully  as  if  they  were  of  age,  to  serve  as 
derks,  apprentices  or  servants  in  a  calling,  until  majority 
(except  in  the  case  of  females  who  cannot  bind  themselves 
further  than  until  the  age  of  eighteen,)  or  ft)r  any  shorter 
time. 

2  B.  &,  164,  g  1. 
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Who  to  con-      §  96.  Such  GOQsent  must  be  given: 

■anttomich 

binding.  ^   g^  ^^^  father  and  mother; 

2.  If  either  of  them  is  dead,  or  lacks  capacity  to  consent^ 
or  has  abandoned  the  family,  and  such  &ct  is  certified  by 
a  justice  of  the  peace  of  the  town,  and  indorsed  on  the 
indenture,  then  by  the  remaining  parent  alone ; 

8.  If  there  is  no  parent  of  capacity  to  consent,  then  by 
the  executors  of  a  deceased  parent  if  they  have  power 
under  the  will  to  bring  up  the  child  to  a  calling; 

4.  K  there  is  no  such  parent  or  such  executor,  or  if  any 
of  them  refuse,  then  by  the  guardian ; 

5.  If  there  is  no  parent  of  capacity  to  consent,  and  no 
guardian,  then  by  the  officers  of  the  poor  of  the  town  or 
county,  or  any  two  justices  of  the  peace  of  the  town,  or 
the  county  judge. 

2  R.  S.,  164,  §§  2,  4.  Modified  in  acoordanoe  with  seo- 
tion  76,  which  gives  the  wife  joint  guardianship. 

Consent,  §  97.  Such  consent  must  be  by  a  certificate  at  the  end 

howBgni-    ^£.  ^^  indorsed  upon  the  indentures,  and  signed  by  the 
party. 

2  R.  S.,  154,  §  3. 

Parent  or  §  98.  The  parent  or  guardian  is  not  liable  for  a  breach 
when  iSke  of  the  indenture  by  the  apprentice  unless  the  language  of 
of  inden-      the  indenture  or  consent  evinces  his  intention  to  be  bound 


tare. 


therefor. 

BuU  V.  FoUett,  6  Oaw.^  170. 


Pauper  chii-  §  99.  Any  child  in  a  county,  town,  or  city  poor-house, 
bound  to  or  who  is  chargeable,  or  whose  parents  are  chargeable,  to  a 
county,  town,  or  city  poor-house,  may  be  bound  to  service 
until  attaining  twenty-one  years,  or  if  a  female,  until 
attaining  eighteen  years,  by  the  officers  of  the  poor  of 
such  county,  town  or  city,  as  effectually  as  by  the  child 
himself  with  the  parents'  consent;  but  such  binding,  by 
the  officers  of  a  town  or  city,  must  be  with  the  consent,  in 
writing,  of  any  two  justices  of  the  peace  of  the  town,  or 
of  the  mayor,  recorder  and  aldermen  of  the  city,  or  any 
two  of  them. 

2  B.  a,  166,  §  6. 
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§  100.  No  child  of  an  Indian  woman  can  be  bound,  under  spacua  pro- 

,,  •       •  ,  -      .t  I'll  .     /*    TiBlonas  to 

tius  tiUe,  except  m  the  presence,  and  with  the  consent  of  gdian  chii- 
a  justice  of  the  peace ;  and  his  certificate  of  consent  must 
be  filed  with  the  clerk  of  the  town  where  the  indenture 
is  executed. 

2  R.  a,  166,  §  7. 

§  101.  The  age  of  the  infant  must  be  stated  in  the  inden-  ^^{J^ 
tores,  and  such  statement  is  presumptive  evidence  of  the  SSStoS. 
age;  and  whenever  an  officer  is  called  on  to  execute  inden- 
tures, or  to  consent  thereto,  he  must  inform  himself  fully  of 
the  infimt's  age. 

2  B.  S.,  165,  g  8.  The  statement  of  the  age  in  the  in- 
denture may  be  contradicted  by  proof.  Drew  v.  Peck- 
well,  IKD,  SmUhf  408 ;  Banks  v.  Metcalfe,  1  WhiCeL 
Or.  Cku^j  381 ;  Matter  of  Brennan,  1  Sandf.,  711. 

§  102.  If  there  is  any  pecuniary  consideration  on  either  ^JJg/*^ 
part,  it  must  be  stated  in  the  indentures.  SSerSSd^ 

2  B.  S^  166,  §  9. 

§  103.  The  indentures  of  a  child,  by  officers  of  the  poor,  Jg^^^ 
must  bind  the  master  to  have  the  child  taught  to  read  and  JSrtJa^ 
write,  and  to  give  him,  at  the  expiration  of  service,  a  new  SJSl" 
Bible ;  and  if  a  male,  to  have  him  taught  the  general  rules 
of  arithmetic. 

2  B.  a,  165,  §  10. 

§  104.  Officers  of  the  poor  executing  indentures  must  de-  SJjtS^B*^ 
posit  counterparts  thereof  in  the  office  of  the  clerk  of  the  J^^i^u* 
county,  town  or  city  of  which  they  arc  officers. 

2  R.  S.,  156,  §  11. 

§  105.  An  immigrant  minor  may  bind  himself  to  service,  jte^J^f*? 
untQ  he  attains  majority,  or  for  a  shorter  term.  Such  con-  ^^J*^ 
tract,  if  made  for  the  purpose  of  enabling  him  to  pay  his 
passage,  may  be  for  the  term  of  one  year,  although  such 
term  extends  beyond  his  majority;  but  in  no  case  for 
a  longer  term.  But  no  such  contract  binds  the  servant  un- 
less it  is  freely  acknowledged  by  him  on  a  private  exami- 
nation before  some  mayor,  recorder,  or  alderman  of  a  city, 
or  some  justice  of  the  peace,  to  have  been  made  by  him, 
and  a  certificate  of  such  acknowledgment  is  indorsed  upon 
such  contract 

3  B.  8.,  166,  i%  13, 18. 
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HowMsign-  §  106.  The  master,  under  a  contract  specified  in  ihe  last 
section,  may  assign  such  contract,  bj  writing  indorsed 
thereon,  executed  in  the  presence  of  two  witnesses^  and 
with  the  approval  of  any  magistrate  mentioned  in  that 
section,  also  indorsed  thereon. 

2B.S.,  156,  §14. 

indentnret,       §  107.  No  indenture  or  contract  for  the  service  of  any 
^1^^      apprentice  is  valid  as  against  the  apprentice,  unless  made 
as  herein  before  prescribed. 

2  R.  a,  158,  §  26. 

Conntysu-        §  108.  The  county  superintendents  of  the  poor,  and  the 
KSttd**"    overseers  of  the  poor  of  cities  and  towns,  are  the  guar- 
beguar-"***  dians  of  cvery  person  bound  or  held  in  service  in  their 
jMMktB?  '^  respective  cities  or  towns,  to  take  care  that  the  terms  of 
the  contract  be  fulfilled,  and  that  such  person  be  properly 
used;  and  it  is  their  special  duty  to  inquire  into  the  treat- 
ment of  every  such  person,  and  redress  any  grievance  in  the 
manner  prescribed  by  law. 

2  R.  a,  158,  §  21 

Penalty  on        §  109.  If  an  apprentice,  for  whose  instruction  there  is 

aKentin^*  no  pecuniary  compensation,  willfully  absents  himself  from 

from  iCT-      service  without  leave,  he  may  be  compelled  to  serve  double 

the  time  of  such  absence,  unless  he  makes  satis&ction  for 

the  injury;  but  such  additional  term  of  service  must  not 

extend  more  than  three  years  beyond  the  original  term. 

2  B.  a,  168,  §  28. 

NoterTMit        §  110.  No  pcrsou  Can  accept  from  any  servant  or  ap- 
tlTce^'iwd    prentice,  an  agreement,  oath  or  promise  not  to  exercise 
«&SfonM    his  vocation   in  any  place;   nor  can  any  person  exact 
pucTwhere  firom  a  Servant  or  apprentice,  after  his  term  of  service  has 
work  when    expired,  any  consideration  for  exorcising  his  vocation  in 
any  place.     Any  consideration  paid  upon  such  agree- 
ment or  exaction,  may  be  recovered  back  with  interest, 
and  every  person  accepting  such  agreement  or  exacting 
such  consideration,  is  liable  to  the  servant  in  a  penalty 
of  one  hundred  dollars, 

2  B.  a,  160,  g§  39,  40. 
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§  111.  The  executors  or  administrators  of  the  master  of  wben  the 
any  apprentice   bound    bj  of&cers   of  the  poor,    may,  ftdminiBtn- 
with  the  written  consent  of  the  apprentice,  acknowledged  ceased  m«»- 
before  a  justice  of  the  peace,  assign  the  contract  of  ser-  fJfl*S^ 
vice;  and  if  the  apprentice  refuses  to  consent,  the  court  of  ^^^^ 
sessions  may,  by  order,  upon  application  on  fourteen  days' 
notice  to  the  apprentice  or  his  parents  or  his  guardian,  if 
any  in  the  oounty,  sanction  such  assignment  without  his 
consent 

3  B.  S.,  160,  g§  41,  43. 


■ar- 


TTTLE  IV. 

GUARDIAN  AND  WARD. 

fltacnov  113.  Two  kinds  of  guardians. 

113.  Parents  of  a  legitimate  child,  joint  guardians. 

114.  Mother  of  illegitimate  child. 

116.  Power  of  parent  to  appoint  a  guardian  bj  deed  or  wiU. 

116.  No  person  guardian  of  estate  without  appointment 

117.  The  power  of  parent  superseded  bj  the  appointment  of  ft 

guardian  by  court 

118.  Power  of  the  supreme  court  to  appoint  guardians. 

119.  Rules  for  determining  on  the  custody  of  a  minor. 

130.  Powers  of  guardian. 

131.  Guardian  not  discharged  bj  ward  coming  fourteen. 
133.  Death  of  a  joint  guardian. 

133.  Duties  of  guardian  of  estate. 

134.  A  guardian  of  the  estate  under  the  direction  of  court 

135.  Duties  of  a  guardian  of  the  person  of  a  minor. 

136.  Discharge  fh>m  guardianship. 

§  112.  There  are  two  kinds  of  guardians:  2ir«uu5? 

1.  General  guardians ;  *"' 

2.  Special  guardians. 

A  special  guardian  is  one  appointed  in  the  course  of  a 
civil  proceeding,  for  the  purpose  of  protecting  the  rights  of 
a  minor  in  that  proceeding.  All  others  are  general  guar- 
dians. 

General  guardians  are  guardians  either  of  the  person  or 
of  the  estate,  or  of  both. 

§118.  The  &ther  and  mother  of  a  legitimate  child,  who  Parents  of  a 
°  '  leeitimata 

m  a  minor  or  incapable  of  taking  care  of  its  person,  are  gg|^;y 


82 


THE  CIVIL  COPE 


Xother  of 

ilkgltiinato 

cliira. 


Power  of 
IMtrentto 
appoint  a 
gnardian  by 
oeedorwilL 


joint  guardians  of  its  person.    In  case  of  their  disagree- 
ment thej  must  act  under  direction  of  the  court 

Laws  of  I860,  ch.  90,  §  9.  The  pro7ijii<m  of  g  6t  abof<8 
will  supersede  the  rule  that  the  right  of  a  widow  aa 
guardian  of  her  children  i^pdnted  hj  deed  or  will  of 
the  fiither,  is  taken  awaj  bj  her  subeequrait  maRiage. 
Oorrigan  v.  Eieman,  1  Bra4f^  208. 

§  114.  The  mother  of  an  illegitimate  child  who  is  a  minor, 
or  incapable  of 'taking  care  of  its  person,  is  the  sole  guar- 
dian  of  its  person. 

Matter  of  Dojle,  Clarkt,  164;  2  Kmi^i  Omk,  178;  2 
JohM,,  376;  16  id,  208;  16  JSM^  247. 

§  115.  A  surviving  parent  (or  in  case  of  an  illegitimate, 
the  mother)  of  a  child  likely  to  be  bom,  or  of  an  unmarried 
child  who  is  a  minor,  or  incapable  of  taking  care  of  its  per- 
son may,  by  deed  or  will,  appoint  a  guardian  of  the  person. 

Modified  from  2  B.  a,  160,  §  1. 


^pmon  §  116.  No  person,  whether  a  parent  or  otherwise,  has 
••tote  w^  any  power  as  guardian  of  the  estate,  except  by  appointment 
ment.         as  hereinafter  provided. 

Bj  the  existing  law  (1 B.  S.,  718>  §  6^  if  any  infant  has 
real  property  and  has  no  father  or  mother,  the  nearest 
and  eldest  relative,  males  being  preferred  to  females 
of  the  same  degree,  are  declared  the  guardian  of  such 
child,  and  of  such  real  property. 

When  a  parent  dies  in  possession  of  real  proper^ 
leaving  an  infant  heir  thereof,  and  his  guardian  by  nature 
enters  thereon,  the  entry  is  presumed  to  be  aa  guardian 
unless  accompanied  by  acts  or  declarations  inconaistant 
with  such  character.  Byrne  v.  Van  Hoesen,  6  Jokn^ 
66;  Jackson  v.  De Walts,  7  ici,  167;  Putnam  «.  Ritohie^ 
6  Pa^  890 ;  Beecher  «.  Grouse^  10  Wend^  806. 


The  power 
of  parent 
■apeneded 
bj  the  ap- 
pointment 
of  agnar- 
dian  Dj 
court 


§  117.  The  power  of  the  parent,  as  guardian  of  the  per- 
son, is  superseded  when  a  guardian  of  the  person  is  ap- 
pointed by  the  court  A  guardian,  whether  of  the  person 
or  of  the  estate,  appointed  by  a  court,  can  be  superseded 
only  by  the  court. 

It  has  been  held  that  a  guardian  of  the  children  of  a 
oonvicti  appdnted  during  hii  dyQ  death,  is  tttpersadad 
by  his  pardon  (10  ^W^.,  383, 4188X  bat  it  aeami  proper 
that  the  guardian  ahotild  be  ttqieiieded  only  \ij  ordar  of 
tin  ooiirt  that  appointed  Urn. 
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§  118.  A  gnardian  of  the  person  or  estate,  or  both,  of  Power  or 
a  minor,  or  of  any  otber  person  who  is  incapable  of  manag-  conn  to  ip- 
ing  his  afiEairs,  such  ward  being  resident  within  this  state,  Suns. 
may  be  appointed  in  all  cases  by  the  supreme  court,  and 
by  a  surrogate  in  the  cases  provided  in  the  Code  of  Civil 
Pbocedure.    In  the  case  of  a  non-resident  minor,  or  other 
such  person,  having  property  within  the  state,  a  guar* 
dian  of  the  estate  may  be  appointed.    In  all  cases,  the 
court  first  making  the  appointment  has  exclusive  jurisdic^ 
tion.' 

Ouardians  of  the  persons  and  estates  of  insane  persons 
may  be  appointed  in  the  manner  prescribed  by  the  Code 
of  Civil  Procedure* 

§  119.  In  awarding  the  custody  of  a  minor,  or  in  choosing  Jnie*  fjw 
a  general  guardian,  the  court  or  officer  is  to  be  guided  by  ^nj^^  ^ 
the  following  considerations :  *  minor. 

1.  First  and  chiefly,  by  what  appears  for  the  best  inte- 
rest of  the  child  in  respect  both  to  its  temporary  and  its 
mental  and  moral  welfare.  And  if  the  child  is  of  a  suffi- 
cient age  to  form  an  intelligent  preference,  the  court  may 
consider  that  preference  in  determining  the  question ;« 

2.  As  between  parents  adversely  claiming  the  custody 
or  guardianship,  neither  parent  is  entitled  as  of  right,  but, 
other  things  being  equal,  if  the  child  is  of  tender  years, 
it  should  be  given  to  the  mother ;  if  it  is  of  an  age  to  re- 
quire education  and  preparation  for  labor  or  business,  then 
to  the  father; 

8-  Of  two  persons  equally  eligible  in  other  respects,  one 
who  is  a  relative  is  to  be  preferred  to  a  stranger.*  One 
who  was  indicated  by  the  wishes  of  a  deceased  parent  is 
to  be  preferred  to  others.*  One  who  already  stands  in 
position  of  a  trustee  of  a  fund  to  be  applied  to  the  child's 
support,  is  to  be  preferred  to  others.* 

The  above  section  is  new. 

*  This  proriflion  is  new. 

■  Foster  v.  Mott,  I  Br(u(f.,  409. 
'  Morehouse  v.  Cooke,  Hopk,,  226. 

*  Underhill  v.  Dennis,  9  Paige,  402. 

*  Bnmott  f .  Bjma^  3  Barb.  CfTL,  Sid. 
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Powers  of 
gnardlan. 


§  120.  A  guardian  appointed  by  the  court  baa  power 
over  the  person  and  the  estate,  except  where  it  is  other- 
wise ordered.  r    • 


Guardian 
not  dis- 


§  121.  A  person  appointed,  by  the  court,  guardian  of  a 
chara^  by    miuor,  continucs  as  such  until  another  is  appointed,  or  he 

ward  com-      •      i  •     i  i  i  •        .      i 

log  14.        IS  discharged,  according  to  law. 

2  R.  S.,  161,  g  10 


Death  of  a 
Joint  guar- 
dian. 


Duties  of 
guardian  of 
estate. 


§  122.  On  the  death  of  one  or  two  joint  guardians,  the 
power  continues  to  the  survivor,  until  a  further  aopoint- 
ment  is  made  by  the  court. 

People  a.  Bttod,  3  Johns,  OoKSf  53. 

§  123.  It  is  the  duty  of  the  guardian  of  the  estate  to 
keep  safely  the  property  of  his  ward  and  not  to  suffer  any 
waste,  sale  or  destruction  of  the  real  property,  but  to  main- 
tain the  inheritance,  its  buildings  and  appurtenances  out  of 
the  moneys  of  the  estate,  and  to  deliver  the  same  to  the 
ward  at  his  majority,  in  as  good  condition  as  the  guardian 
received  them,  inevitable  decay  and  injury  only  excepted, 
under  penalty  of  forfeiting  to  the  ward  treble  damages. 

2  R.  S.,  153,  §  20. 

ofOieesute  ^  ^^^'  ^^  *^®  management  and  disposition  of  the  estate 
dfrectiSfof  ^^^^^^^  ^  ^i™>  ^^^  guardian  may  be  regulated  and 
«>"rt.         controlled  by  the  court. 

This  section  is  new.  It  is  intended  to  qualify  the 
common  law  rules  which  empower  him  to  dispose  of  per- 
sonalty in  his  discretion,  and  of  the  realty  during  the 
term  of  his  guardianship. 


A  guardian 
rthe 


Duties  of  a 
guardian  of 
the  person 
of  a  minor. 


Discharge 
fh>m  guar- 
dianship. 


§  125.  A  guardian  of  the  person  is  charged  with  the 
custody  of  the  minor,  and  must  look  to  his  support,  health 
and  education,*  and  must  not  change  the  residence  of  the 
minor  to  a  place  without  the  state,  but  may,  in  his  discre- 
tion, fix  the  place  of  residence  within  the  state. 

>  Ex  parte  Bartlett,  4  Brad/.^  221. 

§  126.  After  a  ward  has  come  of  age  he  may  settle  with 
his  guardian  and  release  him,  and  the  release  is  valid  if 
obtained  fairly  and  without  undue  influence;  but  the 
guardian,  if  appointed  by  the  court,  is  not.  entitled  to  his 
discharge  until  one  year  after  the  ward's  majority,  in  order 
that  the  ward  may  have  time  to  inrcBtigate  the  accounts. 


DIVISION  SECOND. 


PROPERTY. 


PART     I.  Property  in  O-eneraL 

II.  Property  in  Things  Real,  or  Immoyable* 

III.  Property  in  Things  Personal,  or  Movable 

IV.  Acquisition  of  Property. 


PART    I. 

OF  PKOPEBTY  IN  GENERAL ;   THE  THINGS   IN  WHICH   IT 
MAY  EXIST ;   AND  THE  MODIFICATIONS  THEREOF. 

Title     I.  Subjects  of  Property. 

11.  Distinction  of  Property. 

III.  Owners. 

IV.  Enjoyment  of  Property. 

The  following  memorandum  will  show  where  the  pro- 
visions of  the  Revised  Statutes  relating  to  property  are 
inserted  in  tliis  Division. 

Sections  1,  3,  and  4  of  article  1st,  in  the  2d  part  of  the 
Revised  Statutes,  have  been,  in  substance,  embodied  in 
the  Constitution,  and  are  therefore  omitted  here.  Seo- 
tion  2  is  embodied  in  the  title  on  Succession.  Sections 
b-1  are  superseded  by  title  4  of  part  III  of  Division  I. 

The  provisions  of  article  2  of  the  same  statute,  entitled 
"Of  the  persons  capable  of  holding  and  conveying  land," 
are  thus  disposed  of;  —  section  8  is  extended  to  the  cam 
of  aJl  persons,  and  the  provisions  of  the  subsequent  sec- 
tions, and  other  statutes,  extending  the  right  of  aliens, 
are  omitted.  This  is  in  accordance  with  the  recommenda- 
tion of  the  governor,  in  his  message  of  January,  1862. 

The  capacity  of  Indians  is  fixed  by  section  22  of  Part  I  of 
Division  I,  on  Persons,  and  reference  to  tliem  is  omitted  in 
this  part  of  the  Code.   Section  9  (like  other  saving  eKaviss 


86  THE  CIVIL  CODE 


elsewhere)  is  omitted  as  being  sufficiently  proyided  for  hj 
the  general  clause  of  the  proyision  at  the  end  of  the  Code, 
saving  vested  rights;  and  section  10  is  omitted  aa  pro- 
vided for  in  Part  I  on  Persons. 

Article  1  of  title  2  of  the  same  part  of  the  Revised 
Statutes,  entitled  "Of  the  Creation  and  Division  of 
Estates,"  is  embodied  in  title  2  of  part  II,  infra,  excepting 
section  39,  which,  to  avoid  unnecessaiy  repetition  of  tho 
same,  under  a  subsequent  article  relating  to  personal 
property,  is  inserted  as  section  143. 

Article  2  of  that  titie,  entiUed  "Of  Uses  and  Trusts," 
is  embodied  in  title  4  of  part  II,  infra. 

Article  3,  entitled  "Of  Powers,"  is  embodied  in  tiUe  6 
of  the  same. 

Article  4,  "  Of  Alienation  by  Deod,"  is  embodied  in  the 
tiUe  on  Transfers. 

Tide  3  (p.  740),  "Of  Dower,"  is  omitted,  it  being  pro- 
posed to  abolish  Dower  and  Curtesy. 

The  provisions  of  titie  4  (p.  744)  are  inserted  in  title  3 
of  part  II,  infra,  except  sections  1,  2,  3,  and  26,  which 
are  in  the  chapter  on  The  Hiring  of  Lands,  and  sections 
4-6,  which  are  to  be  inserted  in  the  Code  of  Civil  Proce- 
dure. 

The  provisions  of  titie  5  (p.  T48)  are  disposed  as  follows : 

Section  1  is  inserted  in  the  chapter  on  Transfers,  and 
on  Wills. 

Section  2  is  stated  in  the  Division  relating  to  Obligations, 
as  a  general  principle  of  interpretation. 

Section  3,  with  important  modifications,  is  embodied  in 
the  title  on  Succession. 

Sections  4  and  5  are  inserted  in  the  chapter  on  Mortgages. 

Section  6  is  embodied  in  the  Code  of  Civil  Procedure, 
as  reported  complete,  p.  750. 

Sections  7-9,  are  embodied  in  title  3  of  part  II,  infra. 

Chapter  2  (p.  751),  of  Descent,  is  superseded  by  the 
chapter  on  Succession. 

Chapter  3  (p.  756)  is  embodied  in  the  article  on  Re- 
cording Transfers. 


TITLE  I. 

SUBJECTS  OF  PROPERTY. 

BionoN  127.  Property  defined. 

128.  Subjects  of  Property. 

^SSSS^  8  ^^'^'  Property  in  a  thing  is  the  right  of  one  or  more 
persons  to  use  it  to  the  exclusion  of  others.  And,  by  a 
figure  of  speech,  the  thing,  in  which  the  property  exists, 
is  itself  tiao  called  property. 
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§  128.  Property  may  exist  in  all  inanimate  things  which  Sobjectaof 
are  capable  of  manual  delivery,  or  appropriation;  in  all  ^'^^    ^' 
domestic  animals ;  in  all  obligations ;  in  such  products  of 
labor  or  skill,  as  the  composition  of  an  author,  the  good- 
will of  a  business,  trade-marks  and  signs,  and  in  rights 
created  or  granted  by  statute. 

Animals  wild  by  nature  are  not  the  subjects  of  property 
while  living,  unless  on  the  land  of  the  proprietor,  or  tamed, 
or  taken  and  held  in  possession,  or  disabled  and  immedi- 
ately pursued 

TITLE  IL 

DISTINCTION   OP  PROPEETY. 

§  129.  Property  is  of  two  kinds :  Real  and 

1.  Beal  or  immovable : 

2.  Personal  or  movable; 

Which  are  defined  by  the  parts  of  tbis  Code  on  Real 
Property  and  Personal  Property. 


TITLE  III. 
owners. 

SicnoN  130.  Owners. 

131.  Property  of  the  state. 

132.  Who  may  own  property. 

§  130.  All  property  has  an  owner,  whether  that  owner  Owners, 
be  the  state,  and  the  property  public,  or  the  owner  an 
individual,  and  the  property  private.    The  state  may  also 
hold  property  as  a  private  proprietor. 

§  131.  The  state  is  the  owner  of  all  land,  below  high  Propertyof 
water  mark,  bordering  upon  tide- water ;  of  all  property 
lawfully  appropriated  by  it  to  its  own  use;  of  all  property 
dedicated  to  the  state,  and  of  all  property  of  which  there 
is  no  other  owner. 

The  ultimate  right  of  the  state  to  all  other  property 
is  dedared  by  chapter  2  of  title  II  of  part  III  of  tha 
POUnOAL  OODB.  (§§  249,  250.) 
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§  132.  Any  person,  whether  a  citizen  or  not,  may  take 
and  hold  property,'  real  or  personal. 

The  power  of  a  corporation  to  take  or  hold  property 
depends  solely  on  the  statute  which  confers  it 

>  Substituted  for  2  R.  S^  6t,  g  4.    See  note  on  page  35u 


TITLE  IV. 


ENJOYMENT   OF  PEOPEETY. 


SionON  133.  Increase  of  property. 

134.  Qualifications  as  to  time  or  deg^ree  of  enjoyment. 

135.  Absolute  property. 

136.  Qualified  property. 
13*7.  Fixing  the  time  of  enjojrmenL 

138.  Conditions. 

139.  Certain  conditions  precedent,  void. 

140.  Conditions  restraining  marriage,  yoid. 

141.  Conditions  restraining  alienation,  yoid. 

142.  Restriction  on  qualification  of  enjoyment 

143.  Application  of  profits,  &a,  to  support^  &c.,  of  infants. 

§  133.  Property  in  a  thing  confers  not  only  the  right  to 
the  thing  itself  but  to  all  its  products  and  accessions, 
according  to  the  rules  hereinafter  prescribed  in  the  chapter 
on  Accessions. 

This  and  the  nine  following  sections  are  new. 

onaiifica-         §  134.  Property  in  a  thing  may  be  without  qualification, 
time  or  do-    Or  it  may  be  qualified  in  respect  to  the  time  or  manner  of 

pree  of  en- 
joyment,      enjoyment. 


Increase  of 
property. 


Abed  ate 
property. 


Qnaltfled 
property. 


§  135.  If  the  property  in  the  thing  is  without  qualification, 
the  owner  has  the  absolute  dominion  over  it,  and  may  use 
it  or  di.spose  of  it  according  to  his  will,  subject  to  the  laws, 
and  his  obligations  to  others. 

§  136.  The  qualification  of  enjoyment  may  relate  to  the 
time  when  it  shall  begin  or  end,  or  the  extent  of  the  use 
which  may  he  made  of  the  thing;  and  such  qualification 
may  be  attached  to  any  thing  transferred. 


Pixing  the 
time  of  en.' 


§  187.  The  time  when  the  enjoyment  shall  begin  or  end 
joyment.      j^^y  ^0  determined  by  computation,  or  be  made  to  depend 
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on  events.    In  the  latter  case,  the  enjoyment  is  said  to  be 
upon  condition. 

§  138.  Conditions  are  precedent  or  subsequent.    The  condiuons. 
former  fix  the  beginning,  the  hitter  the  ending  of  the  right 

§  139.  If  a  condition  precedent  requires  the  performance  ^^{fo„, 
of  an  act  wrong  of  itself,  the  instrument  containing  it  is  PJJJf**"*'' 
so  far  void,  and  the  right  winnot  exist     If  it  requires  the 
performance  of  an  act  not  wrong  of  itself,  but  otherwise 
illegal,  the  instrument  takes  effect  and  the  condition  is 
void. 

§  140.  Conditions  imposing  restraints  upon  marriage,  conditiont 
except  upon  the  marriage  of  widows  and  of  minors,  are  ^-S^' 
void;  but  this  does  not  affect  limitations  where  the  intent 
was,  not  to  forbid  niarriage,  but  only  to  give  the  use  until 
marriage. 

§  141.  Conditions  restraining  alienation,  when  repug-  conditiont 
nant  to  an  estate,  are  void.  alienation, 

§142.  Restrictions  upon  the  power  to  affix  qualifications  Be«trirtioii 
to  the  right  of  enjoyment  are  contained  in  sections  14  and  cation  of 
15  of  article  1  of  the  Constitution ;  and  in  the  provisions 
of  this  Code,  respecting  real  property  and  personal  pro- 
perty. 

§  143.  When  infants,  for  whose  benefit  an  accumulation  AnpiicaUon 
has  been  directed,  in  the  cases  specified  in  sections  195  and  Ac.,  tosop^ 
806,  are  destitute  of  other  sufficient  means  of  support  and  of  incukta. 
education,  the  court,  upon  application,  may  direct  a  suit- 
able sum  to  be  applied  thereto. 

1  B.  S.,  726,  §  39. 


PART  II. 

PROPERTY  IN  THINGS  REAL,   OR   IMMOVABLE. 

Title     L  Real  Property  in  Qeneral. 

II.  OreatioQ  and  Division  of  Estates. 
IIL  Bights  and  Liabilities  of  Tenants. 
17.  Uses  and  Trusts. 

V.  Powers. 


TITLE  I. 

REAL  PROPERTY  IN  GENERAL. 

Chaptkb     L  The  Subjects  of  Real  Property. 
IL  Boundaries. 

IIL  Application  to  Real  Property,  of  Rules  respecting 
Personal  Property. 


CHAPTER  I. 

THE  SUBJECTS  OF  REAL  PROPERTY. 

Section  144.  Real  property. 

145.  Land. 

146.  Water. 

147.  Fixtures. 

148.  Appurtenances. 

149.  Sorvitudes  attached  to  land. 

150.  Servitudes  not  attached  to  land. 

151.  Extent  of  servitudes. 

152.  Designation  of  estates;  apportioning  easements. 

153.  Rights  of  owner. 

§  144.  Real  or  immovable  property  consists  of:  R«*'  pro- 

1.  Land; 

2.  That  which  is  affixed  to  land ; 

S.  That  which  is  incidental  or  appurtenant  to  land. 
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Lmd. 


Water. 


Fiztoref. 


Appnrta- 
SAnoei. 


Serritndei 
Attached  to 
land. 


Serrl  tildes 
not  attach- 
ed to  laad. 


§  145.  Land  is  the  solid  material  of  the  earth,  -whatever 
be  the  ingredients  of  which  it  is  composed,  whether  soil, 
rock,  or  other  substance. 

§  146.  Property  in  land  imports  property  in  water  stand- 
ing thereon.  Water  running  over  land  belongs  to  the 
owner  of  the  land,  only  so  long  as  it  remains  there.  He 
cannot  prevent  its  natural  flow  or  pursue  it. 

§  147.  A  thing  is  deemed  to  be  affixed  to  land  when  it  is 
attached  to  it  by  roots,  as  in  the  case  of  trees,  vines  or 
shrubs ;  or  imbedded  in  it,  as  in  case  of  walls ;  or  perma- 
nently resting  upon  it,  as  in  case  of  buildings ;  or  attached 
to  what  is  thus  permanent,  as  by  means  of  nails,  bolts  or 
screws. 

§  148.  A  thing  is  deemed  to  be  incidental  or  appurtenant 
to  land,  when  it  is  by  right  used  with  the  land ;  as  in  case 
of  a  right  of  way,  or  watercourse,  or  of  light,  air  or  heat 
from  or  across  the  land  of  another. . 

§  149.  The  following  burdens  or  servitudes  upon  the  land 
of  another  may  be  attached  to  land  as  incidents  or  ap- 
purtenances, and  are  then  called  easements : 

1.  The  right  of  pasture  on  other  land ; 

2.  The  right  of  fishing  in  other  waters ; 

3.  The  right  of  taking  game  on  other  land ; 

4.  The  right  of  way  over  other  land ; 

5.  The  right  of  taking  wood,  minerals  and  other  things 
from  the  land  of  another; 

6.  The  right  of  receiving  air,  light  or  heat  from  or  over 
the  land  of  another ; 

7.  The  right  of  receiving  or  discharging  water  over  other 
land. 

§  150.  The  following  land  burdens,  or  servitudes  upon 
the  land  of  another,  may  be  granted  and  held,  though  not 
attached  to  land : 

1.  The  right  of  fishing  and  taking  game ; 

2.  The  right  to  a  seat  in  a  church ; 

3.  The  right  of  burial ; 

4.  The  right  of  taking  rents  and  tolls. 
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§  151.  The  extent  of  tbese  servitudes  is  determined  by  Bxt*ntof 

pervitudos* 

the  terms  of  the  grant,  or  the  nature  of  the  possession  by 
which  they  were  acquired. 

S  152.  The  land  to  which  the  easement  is  attached  is  Design*. 

"  ,  tion  of 

called  the  dominant  estate ;  the  land  upon  which  the  bur-  esutes. 
den  or  servitude  is  laid  is  called  the  servient  estate.    In  Apportion- 
cases  of  partition  of  the  dominant  estate,   the  burdens  meats, 
must  be  apportioned,   according  to  the  division  of  the 
dominant  estate,  but  not  in  such  a  way  as  to  increase  the 
burden  upon  the  servient  estate. 

The  latter  clause  is  added  to  meet  the  objection  that 
common  of  estovers  cannot  be  apportioned  because  so 
doing  would  multiply  the  burden.  Livingston  a.  Ketcham, 
1  Barb.,  592. 


owner. 


§  153.  The  owner  of  land  in  fee  has  the  right  to  the  Rijciits  of 
surface  and  to  everything  beneath  or  above  it ;  and  may  use 
the  same  in  any  manner  he  pleases,  doing  no  injury *to  the 
property  or  person  of  another. 


CHAPTER  II. 

BOUNDARIES. 

SEcnoK  154.  Boundaries  by  water. 
155.  Boundaries  by  ways. 
I5G.  Monuments. 

157.  Fences. 

158.  Lateral  support. 

§  154.  When  land  borders  upon  tide-water,  the  owner  Bonndariea 

by  water* 

of  the  upland  takes  to  high-water  mark;  when  it  borders 
upon  a  navigable  lake  where  there  is  no  tide,  the  owner 
takes  to  the  edge  of  the  lake;  when  it  borders  upon  a 
lake  not  navigable,  or  a  stream  where  there  is  no  tide,  the 
owner  takes  to  the  centre  of  the  lake  or  stream. 

§  155.   An  owner  of  land,  bounding  on  a  road  or  street,  BonndaHca 
except  in  the  city  of  New  York,  is  presumed  to  own  to  the 
centre  of  the  way,  but  the  contrary  may  be  shown. 

§  156.  Coterminous  owners  are  bound  equally  to  main-  Monumenu 
tain  the  boundaries  and  monuments  between  them. 
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Fo&oas.  §  157.  They  are  also  bound  equally  to  maintaiQ  fences ; 

unless  one  of  them  chooses  to  let  his  land  lie  open,  in  which 
case,  if  he  afterwards  incloses  it,  he  must  refand  to  the 
other  a  just  proportion  of  the  value  at  that  time,  of  any 
division  fence  made  by  the  latter. 

1  R.  S.|  353|  §  31.  The  mode  of  determining  contro- 
versies as  to  fences  is  prescribed  bj  the  Political 
Code. 

utarai  §  158.  Coterminous  owners  are  each  entitled  to  the  lateral 

'"**^         support  which  his  land  by  nature  receives  from  the  land  of 
the  other. 


CHAPTER  IIL 

APPLICATION  TO  REAL  PROPERTY,   OP  RULES  RESPECTINQ 

PERSONAL  PROPERTY. 

§  159.  Except  as  otherwise  provided  in  this  Code,  real 
property  is  subject  to  the  same  rules  as  personal  property. 


TITLE  II. 

CREATION  AND  DIVISION  OF  ESTATES. 

The  proYisions  of  this  title  are  fh>m  1  R.  S.,  722. 

SEonOK  160.  Enumeration  of  estates. 

161.  What  estate  a  fee  simple. 

162.  Estates  tail  abolished;  their  nature  declared. 

163.  Certain  remainders  valid. 

164.  Freeholds ;  chattels  real ;  chattel  interests. 

165.  Estates  for  life  of  a  third  person,  when  freehold,  &a 

166.  In  possession  or  expectancy. 

167.  Definitions  of  those  estates. 

168.  Enumeration  of  estates  in  expectancy. 

169.  Future  estates. 

170.  When  they  are  remainders. 

171.  Reversions. 

172.  Vested  and  contingent  future  estates. 

173.  Future  estates  void,  whicli  suspend  power  of  alienation. 

174.  How  long  it  may  be  suspended. 

175.  Contingent  remainder  in  fee. 

176.  Limitation  of  successive  estates  for  life. 

177.  Remainder  upon  certain  estates  for  life. 
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fiionOH  178.  When  remainder  to  take  effect  in  certain  cases. 

179.  Contingent  remainder  on  a  term  of  years. 

180.  Remainder  of  estates  for  life. 

181.  Meaning  of  *'  beirs  '*  and  *'  issue  **  in  certain  remainders. 

182.  Limitations  on  chattels  real. 

183.  Remainders,  future  and  contingent  estates,  how  created. 

184.  Two  or  more  future  estates. 

185.  Certain  future  estates  not  to  be  void. 

186.  Remainder  upon  a  contingency. 

187.  Heirs  of  a  tenant  for  life,  when  to  take  as  purchasers. 

188.  Construction  of  certain  remainders. 

189.  190.  Posthumous  children. 

191.  Expectant  estates  not  to  be  defeated,  Ac 

192.  Remainders  not  to  bo  defeated  in  certain  cases. 

193.  Qualities  of  expectant  estates. 

194.  Future  profits  of  real  property. 

195.  Accumulation  of  profits  of  real  property. 

196.  Other  directions,  when  void  wholly  or  in  part 

197.  In  certain  cases  who  entitled  to  profits  of  real  property. 

198.  Expectant  estates,  when  deemed  created. 

199.  Certain  expectant  estates  abolished. 

200.  Estates  in  severalty,  joint  tenancy,  and  in  common. 

201.  What  to  be  in  common ;  what  in  joint  tenancy. 

§  160.  Estates  in  real  property  are  divided  into  estates  Knnmen- 
of  inheritance,  estates  for  life,  estates  for  years,  and  estates  tlS^'  *** 
at  will 

The  term  "  estates  by  sufferance  "  has  been  omitted, 
as  it  is  proposed  to  designate  all  such  as  estates  at  wilL 

§  161.  Every  estate  of  inheritance,  notwithstanding  the  ^*^ 
abolition  of  tenures,  continues  to  be  called  a  fee  simple^  simple. 
or  fee ;  and  every  such  estate,  when  not  defeasible  or  con- 
ditional, is  called  a  fee  simple  absolute,  or  an  absolute  fee. 

§  162.  Estates  tail  are  abolished ;  and  every  estate  which  f^f^Jfl" 
would  be  adjudged  a  fee  tail,  according  to  the  law  of  this  ^g^^^"** 
state,  as  it  existed  previous  to  the  twelfth  day  of  July, 
one  thousand  seven  hundred  and  eighty-two,   is  a  fee 
simple;  and  if  no  valid  remainder  is  limited  thereon,  is  a 
fee  simple  absolute. 

§  163.  Where  a  remainder  in  fee  is  limited  upon  any  gSSdlT' 
estate,  which  would  by  that  law  be  adjudged  a  fee  tail,  ^^^ 
such  remainder  is  valid  as  a  contingent  limitation  upon  a 
fee,  and  vests  in  possession,  on  the  death  of  the  first  taker, 
without  ksae  living  at  the  time  of  such  death. 
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Freehoidi;       §  164.  Estates  of  inheritance  and  for  life,  are  called  ea- 

chattels  "  , 

real;  chat-    tates  of  freehold:  estates  for  years  are  chattels  real:  and 

tel  into-  *' 

vmu.  estates  at  will  are  chattel  interests,  but  are  not  liable  as 

such  to  sale  on  execution. 

Ssuteafor       §  165.  An  estate  during  the  life  of  a  third  person,  whe- 
third  per.     thcr  limited  to  heirs  or  otherwise,  is  a  freehold  only  durincc 

son«  when  .       '  ,  •^  ° 

•  freehold,  the  life  of  the  grantee  or  devisee.  After  his  death  it  is  a 
chattel  real. 

In  posses-        §  166.  Estates,  as  respects  the  time  of  their  enjoyment,  are 
pMrtancy.     divided  into  estates  in  possession,  and  estates  in  expectancy. 

onhoM*"       §  167.  An  estate  in  possession  exists,  when  the  owner 
estates.       has  an  immediate  right  to  the  possession  of  the  land.    An 
estate  in  expectancy  exists  when  the  right  to  the  posses- 
sion is  postponed  to  a  future  period. 

ttSn? ^        §  188.  Estates  in  expectancy  are  divided  into : 

pectancy.^'  1.  Estates  commencing  at  a  future  day,  denominated 
future  estates ;  and, 

2.  Beversions. 

JjJ^«^  §  169.  A  future  estate  is  an  estate  limited  to  commence 
in  possession  at  a  future  day,  either  without  the  interven- 
tion of  a  precedent  estate,  or  on  the  determination,  by  lapse 
of  time,  or  otherwise,  of  a  precedent  estate,  created  at  the 
same  time. 

are  reBulSh       §  ^*^^'  ^^^^  *  futurc  estate  IS  dependent  on  a  precedent 
*«••  estate,  it  may  be  called  a  remainder,  and  may  be  created 

and  transferred  by  that  name. 

Berersiona.  §  171.  A  reversion  is  the  residue  of  an  estate  left  in  the 
grantor,  or  his  successors,  or  in  the  successors  of  a  testator, 
commencing  in  possession  on  the  determination  of  a  par- 
ticular estate  granted  or  devised. 

cOTttogSt       §  1^^-  ^^^-^^^  estates  are  either  vested  or  contingent 
tatSsf**"     They  are  vested,  when  there  is  a  person  in  being,  who 
would  have  an  immediate  right  to  the  possession  of  the 
property,  upon  the  ceasing  of  the  intermediate  or  prece- 
dent estate.    They  are  contingent^  whilst  the  person  to 
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whom,  or  the  event  upon  which,  they  are  limited  to  take 
effect,  remains  uncertain. 

§  173.  Every  future  estate  is  void  in  its  creation  which  Fntnwe^ 
suspends  the  absolute  power  of  alienation  for  a  longer  ^^*S^^^ 
period  than  is  prescribed  in  this  title.    Such  power  of  ttoSl*****" 
alienation  is  suspended  when  there  are  no  persons  in  being 
bj  whom  an  absolute  fee  in  possession  can  be  conveyed. 

§  174.  The  absolute  power  of  alienation  cannot  be  sus-  2^,^®Jf 
pended,  by  any  limitation,  or  condition  whatever,  for  a  •upended, 
longer  period  than  during  the  continuance  of  not  more 
than  two  lives  in  being  at  the  creation  of  the  estate,  except 
in  the  single  case  mentioned  in  the  next  section. 

§  175.  A  contingent  remainder  in  fee  may  be  created  on  contingent 
a  prior  remainder  in  fee,  to  take  eflFect  on  the  event  that  the  in  foe. 
persons  to  whom  the  first  remainder  is  limited  die  under 
the  age  of  twenty-one  years,  or  upon  any  other  contingency 
by  which  the  estate  of  such  persons  may  be  determined| 
before  they  attain  their  full  age. 

§  176.  Successive  estates  for  life  cannot  be  limited  except  LimiutJon 
to  persons  in  being  at  the  creation  thereof:  and  where  a  "ive  estates 

....  'or  life, 

remainder  is  limited  on  more  than  two  successive  estates 
for  life,  all  the  life  estates  subsequent  to  those  of  the  two 
persons  first  entitled  thereto  are  void,  and  upon  the  death 
of  those  persons  the  remainder  takes  effect  in  the  same 
manner  as  if  no  other  life  estates  had  been  created. 

§  177.  No  remainder  can  be  created  upon  an  estate  for  Remainder 

,  npon  cer- 

the  life  of  any  other  person  than  the  grantee  or  devisee  of  tain  estate* 
such  estate,  unless  such  remainder  is  in  fee;  nor  can  a 
remainder  be  created  upon  such  an  estate  in  a  term  for 
years,  unless  it  is  for  the  whole  residue  of  such  term. 

§  178.  When  a  remainder  is  created  upon  anv  such  life  when  re- 

J  -  11  mainder  to 

estate,  and  more  than  two  persons  are  named  as  the  per-  **i^«  «ffec* 
sons  during  whose  lives  the  life  estate  shall  continue,  the 
remainder  takes  effect  upon  the  death  of  the  two  persons 
first  named,  in  the  same  manner  as  if  no  other  lives  had 
been  introduced. 
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ctonttngent       §  179.  A  Contingent  remainder  cannot  be  created  on  a 

romainiaer 

^jgotcrm of  term  of  years,  unless  the  nature  of  the  contingency  on 
which  it  is  limited  is  such,  that  the  remainder  must  vest  in 
interest  during  the  continuance  of  not  more  than  two  lives 
in  being  at  the  creation  of  such  remainder,  or  upon  the 
termination  thereo£ 

Remainder       §  180.  No  estate  for  life  can  be  limited  as  a  remainder 

of  estates  ^ 

for  life.  on  a  term  of  years,  except  to  a  person  in  being  at  the  crea- 
tion of  such  estate. 

Keaninjj^  of  §  181.  Where  a  remainder  is  limited  to  take  effect  on  the 
»nd;'i».  death  of  any  person  without  heirs,  or  heirs  of  his  body,  or 
certain        without  issuc,  or  iu  equivalent  words,  such  words  must  be 

remaindert*  ^ 

construed  to  mean  successors  or  issue  living  at  the  death  of 
the  person  named  as  ancestor. 

Limiutiont  §  182.  The  provisions  of  this  title  relative  to  future 
real.  estates,  apply  to  limitations  of  chattels  real,  as  well  as  of 

freehold  estates,  so  that  the  absolute  ownership  of  a  term 
of  years  cannot  be  suspended  for  a  longer  period  than  the 
absolute  power  of  alienation  can  be  suspended  in  respect  to 
a  fee. 

Remain-  §183.  Subjcct  to  the  preceding  rules  of  this  title,  a 

andcontin-  freehold  estate,  as  well  as  a  chattel  real,  may  be  created 
uSjefhow    to  commence  at  a  future  day;  an  estate  for  life  may  be 

created.  .     -         .     .      • 

created  in  a  term  of  years,  and  a  remainder  limited  there- 
on ;  a  remainder  of  a  freehold  or  chattel  real,  either  con- 
tingent or  vested,  may  be  created,  expectant  on  the  deter- 
mination of  a  term  of  years;  and  a  fee  may  be  limited 
on  a  fee,  upon  a  contingency,  which  if  it  should  occur, 
must  happen  within  the  period  prescribed  in  this  title. 

Two  or  §  184.  Two  or  more  future  estates  may  also  be  created 

more  tataro  ,  , 

esutes  to  takc  effect  in  the  alternative,  so  that  if  the  first  in  order 
fails  to  vest,  the  next  in  succession  shall  be  substituted  for 
it,  and  take  effect  accordingly. 

ceruin  §  186.  A  future  estate  is  not  void  merely  on  the  ground 

totwnot  of  the  probability  or  improbability  of  the  contingency  on 
which  it  is  limited  to  take  effect 
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§  186.  A  remainder  may  be  limited  on  a  contingency  BemaiDder 
whichf  in  case  it  should  happen,  will  operate  to  abridge  or  t^i^ 
determine  the  precedent  estate ;  and  every  such  remainder 
is  to  be  deemed  a  conditional  limitation. 

§  187,  Where  a  remainder  is  limited  to  the  heirs,  or  heirs  Heiw  of  a 
of  the  body,  or  in  equivalent  words,  of  a  person  to  whom  a  life,  wiwn 

i-i»        ^   .     •       1  .       ^.  ,  1  toUkeM 

life  estate  in  the  same  property  is  given,  the  persons  who,  purchMert. 
on  the  termination  of  the  life  estate,  are  the  successors  or 
heirs  of  the  body  of  such  tenant  for  life,  are  entitled  to  take 
as  purchasers  by  virtue  of  the  remainder  so  limited  to  them. 

§  188.  When  a  remainder,  on  an  estate  for  life  or  for  constrno. 

,  ,     ,  tion  of  C6r- 

years,  is  not  limited  on  a  contingency  defeating  or  avoid-  2J|JJ^ 
ing  such  precedent  estate,  it  must  be  construed  as  in- 
tended to  take  effect  only  on  the  death  of  the  first  taker, 
or  the  expiration,  by  lapse  of  time,  of  such  term  of  years. 

8 189.  When  a  future  estate  is  limited  to  successors,  heirs,  Posom- , 
issue  or  children,  posthumous  children  are  entitled  to  take,  ^ren. 
in  the  same  manner  as  if  living  at  the  death  of  their  parent 

§  190.  A  future  estate  depending  on  the  contingency  of  id. 
the  death  of  any  person  without  successors,  heirs,  issue,  or 
children,  is  defeated  by  the  birth  of  a  posthumous  child 
of  such  person,  capable  of  taking  by  succession. 

§191.  No  expectant  estate  can  be  defeated  or  barred  by  Expectant 
^  ,     estates  not 

any  alienation  or  other  act  of  the  owner  of  the  intermedi-  {J^^^ 
ate  or  precedent  estate,  nor  by  any  destruction  of  such 
precedent  estate  by  disseizin,  forfeiture,  surrender,  merger 
or  otherwise. 

This  section  does  not  prevent  an  expectant  estate  from 
being  defeated  in  any  manner,  or  by  any  act  or  means, 
which  the  party  creating  such  estate,  in  the  creation  there- 
of provided  for  or  authorized ;  nor  is  an  expectant  estate 
thus  liable  to  be  defeated,  to  be  on  that  ground  adjudged 
void  in  its  creation. 

§  192.  No  remainder,  valid  in  its  creation,  is  defeated  by  ^i*?2*" 
the  determination  of  the  precedent  estate  before  the  hap-  Jjjj^*  ^ 
pening  of  the  contingency  on  which  the  remainder  is  **^- 
limited  to  take  effect ;  but  should  such  contingency  after^ 
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wards  happen,  the  remainder  takes  e£fect  in  the  same 
manner  and  to  the  same  extent  as  if  the  precedent  estate 
had  continued  to  the  same  period. 


BxpecUat 

MUtM. 


transfer  in  the  same  manner  as  estates  in  possession. 


perty. 


Fntiin  §  194.  Dispositions  of  the  rents  and  profits  of  real  pro- 

rg^^pro-  perty  to  accrue  and  be  received  at  any  time  subsequent  to 
the  execution  of  the  instrument  creating  such  disposition, 
are  governed  by  the  rules  of  this  title  in  relation  to  future 
estates. 


Aoeamnhk       §  195.  An  accumulation  of  rents  and  profits  of  real 

tion  of  pro-  /•,,/.*»  i 

fits  of  ma  property,  for  the  benefit  of  one  or  more  persons,  may  be 
directed  by  any  will  or  grant,  sufficient  to  pass  real  pro- 
perty, as  follows : 

1.  If  such  accumulation  is  directed  to  commence  on  the 
creation  of  the  estate  out  of  which  the  rents  and  profits  are 
to  arise,  it  must  be  made  for  the  benefit  of  one  or  more 
minora  then  in  being,  and  terminate  at  the  expiration  of 
their  minority ; 

2.  If  such  accumulation  is  directed  to  commence  at  any 
time  subsequent  to  the  creation  of  the  estate  out  of  which 
the  rents  and  profits  are  to  arise,  it  must  commence  within 
the  time  in  this  title  permitted  for  the  vesting  of  future 
estates,  and  during  the  minority  of  the  persons  for  whose 
benefit  it  is  directed,  and  terminate  at  the  expiration  of 
such  minority. 

« 

other  diroc-      §  196.  If  in  either  of  the  cases  mentioned  in  the  last 

tions,  when         "  , 

▼oidinpart  scction,  the  direction  for  such  accumulation  is  for  a  longer 

term  than  during  the  minority  of  the  persons  intended  to 

be  benefited  thereby,  it  is  void  as  respects  the  time  beyond 

whX        ^^^^  minority.     And  all  directions  for  the  accumulation 

▼«**•  of  the  rents  and  profits  of  real  property,  except  such  as 

are  herein  allowed,  are  void. 

incertata         §  197.  "VVTien  in  consequence  of  a  valid  limitation  of  an 

•j^*to    expectant  estate,  there  is  a  suspense  of  the  power  of  aliena- 

J2J>P«^      tion  or  of  the  ownership,  during  the  continuation  of  which 

the  rents  and  profits  are  undisposed  of,  and  no  valid  direo- 
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tion  for  their  aocomolation  is  given,  such  rents  and  profits 
belong  to  the  persons  presumptively  entitled  to  the  next 
eventual  estate. 

§  198.  The  delivery  of  the  grant,  where  an  expectant  ^gjj^ 
estate  is  created  by  grant,  and  the  death  of  the  testator,  J^^^ 
where  it  is  created  by  devise,  is  to  be  deemed  the  time  created, 
of  the  creation  of  the  estate. 

§  199.  Expectant  estates,  except  such  as  are  enumerated  J^JSLh 
and  defined  in  this  title,  are  abolished.  Sl^^ed. 

§  200.  Estates  in  respect  to  the  number  and  connection  Bstatee  ib 
of  their  owners,  are  either  in  severalty,  in  joint  tenancy,  or  joint  ten^* 
in  common :  oomnioii. 

1.  An  estate  in  severalty  is  one  which  is  held  by  the 
tenant  in  his  own  right  only,  without  any  other  being  con- 
nected with  him  in  point  of  interest,  during  the  continuance 
of  his  estate ; 

2.  An  estate  in  joint  tenancy  is  one  which  is  held  by 
several  tenants,  by  a  joint  title  created  expressly  by  one 
and  the  same  transfer  or  will,  and  in  equal  shares ; 

3.  An  estate  in  common  is  one  which  is  held  by  several 
tenants,  by  distinct  titles,  but  by  unity  of  possession. 

Substituted  for  1  B.  S^  726,  §  43. 

8  201.  Every  estate  granted  or  devised  to  two  or  more  wiuit  to  be 

,       ,     ,  ,  ,  to  commoBj 

persons,  in  their  own  right,  is  a  tenancy  in  common,  unless  what  in 
expressly  declared  to  be  in  joint  tenancy ;  but  every  estate  »™t. 
vested  in  executors  or  trustees,  as  such,  is  to  be  held  by 
them  in  joint  tenancy. 
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TITLE  m. 


BIOHTS  AND  LIABILITIES  OF  TENANTS. 


Sights  of 
tenant  for 
life. 


lUgfaUor 
tenn(tft>r 
jean,  Ac 


Id. 


SsonoK  202.  Bights  of  tenant  for  life. 

203,  204.  Rights  of  tenants  for  years,  fto. 

206.  Tenancy  at  will  may  be  terminated  by  notioe. 

206.  How  served. 

207.  Tenant  must  yield  possession  after  giving  notioe. 

208.  Liability  of  tenants,  ftc,  holding  over  after  notioe  to 

quit 

209.  Liability  of  guardians,  Ac,  holding  over  after  their  estates 

have  ceased. 

210.  BeSntry,  when  and  how  to  be  made. 

211.  Rights  of  grantees  of  rents  and  reversion. 

212.  Rights  of  lessees  and  their  assignees,  fto. 

213.  Remedy  on  leases  for  life. 

214.  Rent  dependent  on  life. 

215.  Tenant  must  deliver  notice  served  on  him. 

216.  Remedies  of  reversioners,  Ac. 

§  202.  The  owner  of  a  life-estate  may  use  the  land  in  the 
same  manner  as  the  owner  of  a  fee  simple,  except  that  he 
must  keep  the  buildings  and  fences  in  repair,  from  ordinary 
waste,  pay  the  taxes  and  other  annual  charges,  and  do  no 
act  to  the  injury  of  the  inheritance. 

§  208.  The  rights  which  belong  to  the  owner  of  a  less 
estate  depend  upon  the  terms  of  the  instrument  by  which 
it  is  created,  except  as  herein  provided. 

§  204.  A  tenant  for  years  or  at  will,  unless  he  is  a 
wrongdoer  by  holding  over,  may  occupy  the  buildings 
and  take  the  annual  products  of  the  soil,  and  may  harvest 
the  crops  growing  at  the  end  of  his  tenancy.  But  he  has 
no  other  rights  unless  they  are  given  by  the  instrument 
by  which  his  tenancy  is  acquired. 


Iffl*"*^  be      §  ^^^'  ^  tenancy  at  will,  however  created,  may  be  ter- 
grmjMwd   minated  by  the  landlord's  giving  one  month's  notice  in 

writing  to  the  tenant,  requiring  him  to  remove  therefrom ; 

and  at  the  expiration  of  the  month  the  landlord  may  re- 
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enter,  or  proceed  acoording  to  law  to  regain  poBsession, 
without  farther  notice. 

1  R  a,  746,  8§  7,  9. 

§  206.  Such  notice  shall  be  served  by  delivering  the  How  Mr?td 
%une  to  such  tenant,  or  to  some  person  of  proper  age  resid- 
ing on  the  property;  or  if  the  tenant  cannot  be  found, 
and  there  is  no  such  person  residing  on  the  property,  the 
notice  may  be  served  by  affixing  the  same  on  a  conspicuous 
part  of  the  premises,  where  it  may  be  conveniently  read. 

1 R.  a,  746,  §  8. 

§  207.  If  any  tenant  gives  notice  of  his  intention  to  quit  JSS^ideid 
the  premises  held  by  him,  and  does  not  accordingly  deliver  Jgi^^Jg- 
ap  the  possession  thereof,  at  the  time  in  such  notice  sped-  ^^^- 
fied,   he  and  his  personal  representatives  must  thence- 
forth and  during  all  the  time  of  continuing  in  possession, 
pay  double  the  rent  which  he  should  otherwise  have  paid. 

1  &  a,  746,  §  10. 

§  208.  If  any  tenant  for  life  or  years,  or  other  per-  LUbuity  or 
son  having  possession  under  or  by  collusion  with  such  ho^^^ 
tenant,  willfully  holds  over  any  real  property  after  the  notice  to 
tennination  of  such  term,  and  after  demand  made,  and  one 
month's  notice  to  quit,  according  to  section  206,  he  must  pay 
to  the  person  so  kept  out  of  possession,  or  his  personal 
representatives,  at  the  rate  of  double  the  yearly  value  of 
the  property,  as  long  as  he  withholds  possession,  together 
with  damages. 

1 B.  a,  746,  §  11. 

S  209.  Every  person  who,  as  guardian  or  trustee  for  an  LUbiiitjof 
mfimt,  and  every  other  person  having  an  estate  deternun-  *c.,  hoid- 
able  upon  any  life  or  lives,  who,  after  the  determination  affer  thoir 
of  such  particular  estate,  without  the  express  consent  of  *»*▼«  c«««^ 
the  party  immediately  entitled  after  such  determination, 
holds  over  and  continues  in  possession  of  any  real  property 
is  a  trespasser ;  and  every  person  entitled  to  such  property 
upon  the  determination  of  such  particular  estate,   may 
recover  from  him,  in  damages,  the  value  of  the  profits 
received  during  such  wrongful  possession. 

1 R  a,  749,  g  7. 
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Bs-entry. 
whmiand 
bow  to  be 


Bights  of 
gniit«Mof 
NDttand 
rvTcnion. 


SIghUof 
leMeeftnd 
their  Ai- 
signeef, 
Ac 


§  210.  Whenever  the  right  of  re-entry  is  given  to  a 
grantor  or  lessor  in  any  grant  or  lease,  in  default  of  suffi- 
cient distress  for  rent,  such  re-entry  may  be  made  at  any 
time  after  default  in  the  payment  of  the  rent,  upon  Bfteen 
days'  previous  written  notice  of  intention  to  re-enter,  served 
in  the  mode  prescribed  by  section  206. 

Laws  of  1846^  ch.  274,  g  3;  same  stat  3  B.  &,  5  ed^  36, 
gl2. 

§  211.  Persons  to  whom  any  real  property  is  trans- 
ferred, upon  which  rents  have  been  reserved,  whether 
Hpon  a  lease  in  fee  or  otherwise,  or  to  whom  any  such 
Tents  are  transferred,  are  entitled  to  the  same  remedies  for 
non-performance  of  the  terms  of  the  lease,  or  for  recovery 
of  rent,  or  for  any  waste  or  cause  of  forfeiture,  as  their 
grantor  might  have  had. 

1 B.  B.,  un,  %  23. 

§212.  The  leasees  of  any  real  property,  whether  m  fee 
or  otherwise,  and  their  assigns,  have  the  same  remedies 
against  the  lessor,  and  his  grantees  or  assignees,  for  the 
breach  of  any  agreement  in  such  lease,  as  such  lessee 
might  have  had  against  his  immediate  lessor,  except 
covenants  against  incumbrances  or  relating  to  the  title 
or  possession  of  the  premises. 

1  B.  S.,  747,  §  24. 

§  213.  Bent  due  upon  a  lease  for  life  may  be  recovered 
in  the  same  manner  as  upon  a  lease  for  years. 

1  R  a,  747,  §  19. 

§  214.  Bent  dependent  on  the  life  of  a  person  may  be 
recovered  after,  as  well  as  before,  his  death. 

1  E.  8.,  747,  §  20. 

§  215.  Every  tenant  who  receives  notice  of  any  proceed- 
ing to  recover  the  real  property  occupied  by  him,  or  the 
possession  thereof,  must  immediately  inform  his  landlord 
thereof,  under  penalty  of  forfeiting  to  him  the  Value  of 
three  years'  rent  of  the  premises  so  occupied. 

1  B.  a,  748,  g  27. 

J»«Mji      §216.  A  person  having  an  estate  in  remainder  or  rever- 
*8-  §ioD^  may  maintain  an  action  for  any  injury  done  to  the 


Bmnedy 

OnlOMM 

fbrlife. 


Bentde* 
peodent 
on  life. 


Tflnaot 
miiBt  de- 
liyer  notice 
■erred  on 
him. 
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notwithstanding  an  intervening  estate  for  life 


or  years. 

1R&,760,§8. 


TITLE  IV. 

USES  AND  TRUSTS. 

The  provisions  of  this  title  are  from  1  B.  Si,  727. 

Skhiov  S17.  Oartaln  uses  and  trosts  aboUshed. 
318.  Executed  uses  existing. 

219.  Bight  to  possession  of  lands  creates  legal  ownership. 

220.  Trustees  of  estate  for  use  of  another  take  no  interest 

221.  Preceding  sections  qualified. 

222.  Transfer  to  one  for  money  paid  hj  another. 
2221  Ri^^ts  of  creditors. 

224.  Section  222  qualified. 

225.  Purehaaers  protected. 

226.  For  what  purposes  express  trusts  may  be  created. 

227.  Certain  devises  in  trust  to  be  deemed  powers. 

228.  Profits  of  land  liable  to  creditors  in  certain  cases. 

229.  Other  express  trusts  to  be  powers  in  trust 

230.  And  land,  fta,  to  descend  to  persons  entitled. 

231.  Trustees  of  express  trusts  to  have  whole  estate. 

232.  Interests  remaining  in  grantor  of  express  trust. 

233.  Powers  over  trust  of  party  interested. 

234.  Effect  of  omitting  trust  in  conveyance. 

235.  Certain  sales,  Ac,  by  trustees,  void. 

236.  Property  may  be  granted  to  literary  institutions  in  trust 

237.  To  cities  and  villages. 

238.  For  use  of  common  sdiools. 

239.  Special  laws. 

240.  When  estate  of  trustee  to  cease. 

§  217.  Uses  and  trusts,  in  respect  to  real  property,  are  ^Si^^ 
abolished,  except  as  provided  in  this  title.  JSSShid. 

S  218.  Every  estate  which  is  now  held  as  a  use,  exe-  Szecoted 

,,  «  ^1-  .•  n  t         uaes  exist. 

cuted  under  any  former  statute  of  this  state,  is  connrmea  as  ing. 
a  legal  estate. 

§  219.  Every  person,  who,  by  virtue  of  any  grant,  as-  JJlJcsSon 
Bignment  or  devise  is  entitled  to  the  actual  possession  of  ^^^ 
real  property,  and  the  receipt  of  the  rents  and  profits  iJSi^T^ 
thereof  is  to  be  deemed  to  have  a  legal  estate  therein,  of 
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Tnutaetof 

etUteltor 

nMof 

another 

tokeno 

interest 


Preceding 

MCUOttS 

goaliiled. 


the  same  quality  and  duration,  and  subject  to  the  same 
conditions  as  his  beneficial  interest 

This  section  does  not  divest  the  estate  of  any  trustees  in 
a  trust  existing  on  the  first  day  of  January,  one  thousand 
eight  hundred  and  thirty,  where  the  title  of  such  trustees 
is  not  merely  nominal,  but  is  connected  with  some  power 
of  actual  disposition  or  management  in  relation  to  the  real 
property  which  is  the  subject  of  the  trust 

§  220.  Every  disposition  of  real  property,  whether  by 
transfer  or  will,  must  be  directly  to  the  person  in  whom 
the  right  to  the  possession  and  profits  is  intended  to  be 
vested,  and  not  to  any  other,  to  the  use  of  or  in  trust  for 
such  person;  and  if  made  to  one  or  more  persons,  to  the 
use  of  or  in  trust  for  another,  no  estate  or  interest  vests  in 
the  trustee. 

§  221.  The  preceding  sections  in  this  title  do  not  ex- 
tend to  trusts  arising  or  resulting  by  implication  of  law, 
nor  prevent  or  affect  the  creation  of  such  express  trusts  as 
are  hereinafter  authorized  and  defined. 


Transfer  to 
one  for 


§  222.  Where  a  transfer  for  a  valuable  consideration  is 

t3rwaot£w.^  made  to  one  person,  and  the  consideration  therefor  is  paid 

by  another,  no  use  or  trust  results  in  favor  of  the  person 

by  whom  such  payment  is  made ;  but  the  title  vests  in  the 

grantee,  subject  only  to  the  provisions  of  the  next  section. 


Bights  of 
Miii 


tora. 


SeeUonCtt 
qoaliiled. 


Pardiasers 
proteeted. 


§  223.  Every  such  transfer  is  presumptively  fraudulent 
as  against  the  creditors,  at  that  time,  of  the  person  paying 
the  consideration;  and  where  a  fraudulent  intent  is  not 
disproved,  a  trust  results  in  favor  of  such  creditors,  to  the 
extent  necessary  to  satisfy  their  just  demands. 

§  224.  Section  222,  does  not  apply  to  cases  where  the 
grantee  took  the  grant  as  an  absolute  transfer  in  his  own 
name,  without  the  consent  or  knowledge  of  the  person 
paying  the  consideration,  or  where  such  grantee,  in  viola- 
tion of  some  trust,  purchased  the  real  property  so  trans- 
ferred, with  moneys  belonging  to  another  person. 

§  225.  No  implied  or  resulting  trust  can  prejudice  the 
title  of  a  purchaser^  for  a  valuable  consideration,  without 
notice  of  such  a  trust 
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1 226.  EzpiesB  irasts  may  be  created  for  any  of  the  Forwut 
followmg  purposes :  ezpnM 

1.  To  sell  real  property  for  the  benefit  of  creditors;         becreaHL 

2.  To  sell,  mortgage  or  lease  real  property  for  the  bene- 
fit of  legatees  or  for  the  purpose  of  satisfying  any  charge 
thereon; 

8.  To  reoeiye  the  rents  and  profits  of  real  property,  and 
apply  them  to  the  use  of  any  person,  during  the  life  of  such 
person,  or  fi)r  any  shorter  term,  subject  to  the  rules  of  title  II 
of  this  Fart  of  the  Giyil  Code. 

4.  To  reoeiye  the  rents  and  profits  of  real  property  and 
to  accumulate  the  same,  for  the  purposes  and  within  the 
limits  prescribed  by  the  same  title. 

§  227.  A  deyise  of  real  property  to  executors  or  other ,  certain  de- 
trustees,  to  be  sold  or  mortgaged,  when  the  trustees  are  not  trut  to 
also  empowered  to  receiye  the  rents  and  profits,  yests  no  powm. 
estate  ia  the  trustees;  but  the  trust  is  yalid  as  a  power,  and 
the  property  passes  to  the  deyisees  of  the  will,  or  by  suc- 
cession, subject  to  the  execution  of  the  power. 

§  228.  Where  a  trust  is  created  to  receiye  the  rents  and  Profluor 
profits  of  real  property,  and  no  yalid  direction  for  accumu-  to  creditors 
lation  is  giyen,  the  surplus  of  such  rents  and  profits,  beyond  cMe«- 
the  sum  that  may  be  necessary  for  the  education  and  sup- 
port of  the  person  for  whose  benefit  the  trust  is  created,  is 
liable  to  the  claims  of  the  creditors  of  such  person,  in  the 
same  manner  as  other  personal  property  which  cannot  be 
reached  by  execution. 

§  229.  Where  an  express  trust  is  created  for  any  purpose  other  ex- 
not  enumerated  in  the  preceding  sections,  no  estate  yests  in  She  ^-** 
the  trustees ;  but  the  trust,  if  directing  or  authorizing  the  "* 
performance  of  any  act  which  may  be  lawfully  performed 
under  a  power,  is  yalid  as  a  power  in  trust,  subject  to  the 
proyisions  in  relation  to  such  powers,  contained  in  title  Y 
of  this  Part  of  the  Civil  Code. 

§  230.  In  eyery  case  where  the  trust  is  yalid  as  a  power,  Andiaod, 

the  real  property  to  which  the  trust  relates,  remains  in,  or  soendto 

passes  by  succession  to,  the  persons  otherwise  entitled,  entitled. 

subject  to  the  execution  of  the  trust  as  a  power. 

8 


58 


THE  CIVIL  CODE 


Troiteet 
of  expretf 
truttoto 


InterMU 
rtmalnteg 
In  grantor 
<jir  expretf 
tnuU 


§  281.  Every  express  trust,  valid  as  such,  in  its  creatioii| 
except  as  herein  otherwise  provided,  vests  the  whole  estate 
in  the  trustees,  subject  only  to  the  execution  of  the  thrust 
The  persons  for  whose  benefit  the  trust  is  created,  take  no 
estate  or  interest  in  the  property,  but  may  enforce  the  per^ 
formance  of  the  trust 

This  section  does  not  prevent  any  person  creating  a  trusty 
firom  declaring  to  whom  the  real  property  to  which  the 
trust  relates  shall  belong,  in  the  event  of  the  &ilure  or 
termination  of  the  trust ;  nor  from  transferring  or  devising 
Buch  property,  subject  to  the  execution  of  the  trust  Every 
such  grantee  or  devisee  acquires  a  legal  estate  in  the  pro- 
perty, as  against  all  persons  except  the  trustees  and  those 
lawfully  claiming  under  them. 

§  282.  Where  an  express  trust  is  created,  every  estate 
and  interest  not  embraced  in  the  trust,  and  not  otherwise 
disposed  of,  remains  in,  or  reverts  to,  the  persons  creating 
the  trust,  or  his  successors. 

§  233.  No  person  beneficially  interested  in  a  trust  for 
the  receipt  of  the  rents  and  profits,  can  transfer  or  in 
any  manner  dispose  of  such  interest ;  but  the  rights  and 
interest  of  every  person  for  whose  benefit  a  trust  for  the 
payment  of  a  sum  in  gross  is  created,  are  transferable. 

§  284.  Where  an  express  trust  is  created,  but  is  not  con- 
tained or  declared  in  the  conveyance  to  the  trustees,  such 
conveyance  must  be  deemed  absolute,  as  against  the  subse- 
quent creditors  of  the  trustees,  not  having  notice  of  the 
trust,  and  as  against  purchasers  from  such  trustees,  without 
notice,  and  for  a  valuable  consideration. 

ceruin  §  285.  Where  the  trust  is  expressed  in  the  instrument 

i»7^tees,  creating  the  estate,  every  sale,  conveyance  or  other  act  of 

the  trustees,  in  contravention  of  the  trust,  is  absolutely 

void. 


Powen 
oTertnut 
of  pertaF 
Interested* 


Sflfect  of 
omitting 
truBtin 
oonTeymnce. 


▼old. 


Property  §  236.  Property  may  be  transferred  or  devised  to  any 

mated  to    incorporated  college  or  other  incorporated  literary  institu- 
■titotioni     tion  in  this  state,  to  be  held  in  trust  for  any  of  the  foUow- 
mg  purposes : 
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L  To  establish  and  maintain  an  observatoiy ; 

2.  To  found  and  maintain  profeasorsliips  and  scholar- 
ahips; 

8.  To  provide  and  keep  in  repair  a  place  for  the  burial 
of  the  d^std ;  or 

4.  For  any  other  specific  purposes  comprehended  in  the 
general  objects  authorized  by  their  respective  charters. 
Such  trusts  may  be  created,  subject  to  such  conditions  and 
visitations  as  may  be  prescribed  by  the  grantor  or  donor, 
and  agreed  to  by  the  trustees;  and  all  property  hereafter 
granted  to  such  a  college  or  institution  in  trust  for  either  of 
the  aforesaid  purposes,  may  be  held  by  them  upon  such 
trusts,  and  subject  to  such  conditions  as  may  be  so  pre- 
scribed and  agreed. 

^niifl  and  the  two  following  oeotions  are  from  the  Laws  of 
1840,  ch.  318. 

%  287.  Property  may  be  transferred  or  devised  to  the  2d*^ 
corporation  of  any  city  or  village  of  this  state  to  be  held  s^ 
in  trust  for  any  purpose  of  education,  or  the  diffusion  of 
knowledge,  or  for  the  relief  of  distress,  or  for  parks,  gar- 
dens or  other  ornamental  grounds,  or  grounds  for  the  pur- 
pose of  military  parades  and  exercise,  or  health  and 
recreation,  within  or  near  such  incorporated  city  or  village, 
upon  such  conditions  as  may  be  prescribed  by  the  grantor 
or  donor,  and  agreed  to  by  such  corporation ;  and  all  real 
property  so  granted  or  conveyed  to  such  corporation  may 
be  held  by  the  same,  subject  to  such  conditions  as  may  be 
BO  prescribed  and  agreed. 


§  288.  Property  may  be  transferred  or  devised  to  the  PomMof 
school  commissioners  of  any  town,  and  to  the  trustees  of  schoou. 
any  school  district,  in  trust  for  the  benefit  of  common 
schools  of  such  town,  or  for  the  benefit  of  the  schools  of 
such  district. 

§  289.  Other  trusts  are  valid  in  the  cases  provided  by  ^^^ 
charters  and  special  statutes. 

§  240.  When  the  purposes  for  which  an  express  trust  when  e»- 

-  •  !•    1  1  tAte  of  tnis> 

was  created  ceases,  the  estate  of  the  trustees  also  ceases.       teetooeaM. 
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TITLE  V. 

P0WEB8. 

The  proTisioiui  of  this  title  are  firam  1  B.  S^  t3S; 
(»nittiog  §  14t  which  is  embodied  in  the  chapter  on  the 
EiuoTment  of  Property. 

SB(mov241.  Certain  powers  abolished. 
243.  Definition  of  a  power. 

343.  Who  may  grant  powers. 

344.  Division  of  powers. 

346.  Definition  of  general  powers. 

246.  Definition  of  special  powers. 

24*7.  Beneficial  powers. 

248.  Powers  to  married  women. 

349.  Estate  of  tenant  for  life,  Ac.,  when  changed  into  a  fee. 

36Q,  251..  Certain  powers  create  a  fee. 

262.  Eflbct  of  power  to  devise  inheritance  m  certain  oasea, 

263.  Power  to  dispose  ci  fte. 
264b  Power  to  revoke, 

256.  Special  and  beneficial  powers,  who  may  take. 
266.  Power  to  make  leases  by  tenant  for  life. 
25*7.  Release  of  such  power. 
258.  Mortgages  bj  partj  having  power  to  lease,  Aa 
269.  Effect  therecrfl 

260.  Beneficial  powers  liable  to  creditors. 

261.  General  powers,  when  in  trust 

262.  Special  powers,  when  in  tniat. 

263.  Trust  powers  imperative. 

264.  EfR^ct  of  right  of  selection. 

265.  Construction  of  certain  powers. 

266.  267.  When  court  to  execute  power. 

268.  Application  of  certain  prior  sections. 

269.  Execution  of  trust  power,  when  compelled  by  credxtora,  4a. 

270.  Beneficial  powers,  Ac.,  how  affected  bj  insolvent  as8ign< 

ments,  kc, 

271.  Beservation  of  powers  in  conveTsnces. 

272.  How  powers  to  be  granted. 

273.  When  powers  to  be  recorded. 

274.  When  powers  irrevocable. 

275.  Who  to  exercise  powers. 

276.  277    Married  women. 

278.  Execution  hj  survivors,  kc 

279.  How  executed. 

280.  Instruments  deemed  convejances. 

281.  Execution  of  power  to  dispose  hj  devise. 

282.  Execution  of  power  to  dispose  bj  grant 
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OtOiMom  S83.  Harried  women  to  admofvHedge  ezecatioo. 
384^  286.  DirectumB  bj  grantor. 
268.  Nominal  oonditiona. 
267.  When  directions  of  grantor  to  be  obeerred. 

288.  Consent  of  third  person  to  execution  of  power. 

289.  Gertafai  dispoBltions  not  void. 

290.  Omission  to  recite  power. 
29L  Fraud. 

292.  Power  to  devise,  how  executed  by  terms  of  wiH 
298.  Computation  of  term  of  suspensions. 
294.  Who  may  take  under  powers. 
296.  Married  women,  their  authority. 
296,  297.  Defectiye  execution. 

298.  Powera  to  sell  in  mortgages. 

299.  Application  of  this  titie. 

800.  Terms  "  grantor  of  a  power "  and  *'  grantee  of  a  power  ' 
defined. 

§  241.  Powers,  in  relation  to  real  property,  are  abolished,  ^^ 
except  as  provided  in  this  title.  abeiiriwd. 

§  242.  A  power,  as  the  term  is  used  in  this  title,  is  an  Midtim 
aathority  to  do  some  act  in  relation  to  real  property,  or 
the  creation  of  an  estate  therein,  or  of  charges  thereon, 
which  the  owner  granting  or  reserving  such  power  might 
himself  lawfully  perform. 

§  243.  No  person  is  capable  of  granting  a  power  who  is  who  may 
not  at  the  same  time  capable  of  transferring  some  interest  «»• 
in  the  property  to  which  the  power  relates. 

§  244.  Powers  are  general  or  special,  and  beneficial  or  BiTision  of 

.  powert, 

m  trust. 

§  246.  A  power  is  general  where  it  authorizes  the  aliena-  nennition 
tion  in  fee  by  means  of  a  conveyance,  will  or  charge,  of  powen. 
the  property  embraced  in  the  power,  to  any  alienee  what- 
ever. 

§  246.  A  power  is  special : 

1.  Where  a  person  or  class  of  persons,  to  whom  the  dis*  Definition 

tit  jrt|yii»| 

position  of  the  lands  under  the  power  is  to  be  made,  is  powers. 
designated; 

2.  Where  the  power  authorizes  the  alienation,  by  means 
of  a  conveyance,  will,  or  charge,  of  a  particular  estate  or 
mteieBt  leas  than  a  fee. 
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§  247.  A  general  or  special  power  is  beneficial  when  no 
person  other  than  the  grantee  has,  bj  the  term  of  its  crea- 
tion, any  interest  in  its  execution. 

§  248.  A  general  and  beneficial  power  may  be  given  to 
a  married  woman  to  dispose,  during  her  marriage,  and 
without  the  concurrence  of  her  husband,  of  real  property 
conveyed  or  devised  to  her  in  fee. 

§  249.  Where  an  absolute  power  of  disposition,  not 
accompanied  by  any  trust,  is  given  to  the  owner  of  a  par- 
ticular estate  for  life  or  years,  such  estate  is  changed  into  a 
fee,  absolute  in  respect  to  the  rights  of  creditors  and  pur- 
chasers, but  subject  to  any  fiiture  estates  limited  thereon, 
in  case  the  power  should  not  be  executed  or  the  property 
should  not  be  sold  for  the  satisfaction  of  debts. 

§  250.  Where  a  like  power  of  disposition  is  given  to  any 
person  to  whom  no  particular  estate  is  limited,  such  person 
also  takes  a  fee,  subject  to  any  future  estate  that  may  be 
limited  thereon,  but  absolute  in  respect  to  creditors  and 
purchasers. 

§  251.  In  all  cases  where  such  power  of  disposition  is 
given,  and  no  remainder  is  limited  on  the  estate  of  the 
grantee  of  the  power,  such  grantee  is  entitled  to  an  absolute 
fee. 

§  262.  Where  a  general  and  beneficial  power  to  devise 
the  inheritance  is  given  to  a  tenant  for  life  or  for  years^ 
such  tenant  is  deemed  to  possess  an  absolute  power  of  dis- 
position, within  the  last  three  sections. 

§  258.  Every  power  of  disposition  is  deemed  absolute, 
by  means  of  which  the  grantee  is  enabled  in  his  lifetime  to 
dispose  of  the  entire  fee  for  his  own  benefit 

§  254.  Where  the  grantor  in  any  conveyance  reserves  to 
himself,  for  his  own  benefit,  an  absolute  power  of  revoca- 
tion, such  grantor  is  still  to  be  deemed  the  absolute  owner 
of  the  estate  conveyed,  so  jGeut  as  the  rights  of  creditors  and 
purchasers  are  concerned. 
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S  265i  A  special  and  beneficial  power  may  be  granted:  specuiaad 

1.  To  a  married  woman,  to  dispose,  daring  tbe  marriage,  ^^j 
and  without  the  concurrence  of  her  husband,  of  any  estate  ^*^' 
leas  than  a  fee,  belonging  to  her,  in  the  proper^  to  which 

the  power  relates ; 

2.  To  a  tenant  for  life  of  the  property  embraced  in  the 
power,  to  make  leases  for  not  more  than  twenty-one  yearSi 
and  to  commence  in  possession  during  his  life. 

§  256.  The  power  of  a  tenant  for  life  to  make  leases  is  powwto 
not  assignable  as  a  separate  interest,  but  is  annexed  to  his  iqrt«iuuit 
estate,  and  will  pass  (unless  specially  excepted)  by  any 
oonveyance  of  such  estate.    If  specially  excepted  in  any 
such  conyeyance,  it  is  extinguished. 

§  267.  Such  power  may  be  released  by  the  tenant  to  any  BeieMe  of 
person  entided  to  an  expectant  estate  in  the  property,  and  ^^"^ 
shall  thereupon  be  extinguished. 

§  258.  A  mortgage  executed  by  a  tenant  for  life  haying  If^"^^ 
a  power  to  make  leases,  or  by  a  married  woman,  by  yirtue  ***^t^j 
of  any  beneficial  power,  does  not  extinguish  or  suspend  the  *^»  *«• 
power;  but  the  power  is  bound  by  the  mortgage  in  the 
same  manner  as  the  lands  embraced  therein. 

§  259.  The  effects  of  such  a  lien  by  mortgage  on  the  ^^ 
power,  are : 

1.  That  the  mortgagee  is  entitled  to  an  execution  of  the 
power,  so  £Eur  as  the  satisfaction  of  his  debt  may  require ; 

2.  That  any  subsequent  estate  created  by  the  owner,  in 
execution  of  the  power,  becomes  subject  to  the  mortgage 
in  the  same  manner  as  if  in  terms  embraced  therein. 

§  260.  Eyery  special  and  beneficial  power  is  liable  to  the  JJSSJj"^ 
claims  of  creditors,  in  the  same  manner  as  other  interests  SJSSS^ 
that  cannot  be  reached  by  execution,  and  the  execution  of 
the  power  may  be  adjudged  for  the  benefit  of  the  creditors 
entitled. 

§  261.  A  general  power  is  in  trust  when  any  person  or  ^Jjj* 
class  of  persons,  other  than  the  grantee  of  such  power,  is  ^^ 
designated  as  entitled  to  the  proceeds,  or  any  portion  of 
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the  prooeeds,  or  other  benefits  to  result  from  the  alienation 
of  the  lands  according  to  the  power. 

§  262.  A  special  power  is  in  trust: 

1.  When  the  disposition  which  it  authorizes  is  limited  to 
be  made  to  any  person  or  class  of  persons,  other  than  the 
grantee  of  such  power; 

2.  When  any  person  or  dass  of  persons,  other  than  the 
grantee,  is  designated  as  entitled  to  any  benefit  from  the 
disposition  or  charge  authorized  by  the  power. 

§  2d8.  Every  trust  power  unless  its  execution  or  non- 
execution  is  made  expressly  to  depend  on  the  will  of  the 
grantee,  is  imperative  and  imposes  a  duty  on  the  grantee, 
the  performance  of  which  may  be  compelled,  for  the  bene- 
fit of  the  parties  interested. 

§  264.  A  trust  power  does  not  cease  to  be  imperative 
when  the  grantee  has  the  right  to  select  any,  and  exclude 
otheis,  of  the  persons  designated  as  the  objects  of  the 
trust. 


constnio-         §  265.  Where  a  disposition  under  a  power  is  directed  to 

taSpowm  be  made  to,  or  among  or  between  several  persons,  without 

any  specification  of  the  share  or  sum  to  be  allotted  to  each, 

all  the  persons  designated  are  entitled  in  equal  proportion. 

But  when  the  terms  of  the  power  import  that  the  estate 
or  fund  is  to  be  distributed  between  the  persons  so  desig- 
nated, in  such  manner  or  proportions  as  the  trustee  of  the 
power  may  think  proper,  the  trustee  may  allot  the  whole 
to  any  one  or  more  such  persons  in  exclusion  of  the  others. 

When  eonrt      §  ^^^'  ^  ^^  trustee  of  a  power,  with  the  right  of  se- 
^^J^^ff^    lection,  dies  leaving  the  power  unexecuted,  its  execution 

must  be  adjudged  for  the  benefit  equally  of  all  the  persous 

designated  as  objects  of  the  trust 


u. 


§  267.  Where  a  power  in  trust  is  created  by  will,  and 
the  testator  has  omitted  to  designate  by  whom  the  power  is 
to  be  exeioisedi  its  execution  devolves  on  the  supreme 
oourt 
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§  268.  The  provisions  of  the  title  on  Trusts,  saving  the  Aopiication 
rights  of  other  persons  from  prejudice  by  the  misconduct  prior  seo- 
of  trustees,  and  authorizing  the  court  to  remove  and 
appoint  trustees;  the  provisions  of  the  chapter  on  Suc- 
cession, devolving  express  trusts  on  the  court,  upon  the 
death  of  the  trustee;  and  the  provision  of  section  240, 
in  the  title  on  Uses  and  Trusts,  apply  equally  to  powers 
in  trust,  and  the  grantees  of  siich  powers. 

§  269.  The  execution,  in  whole  or  in  part,  of  any  trust  Exccntion 
power  may  be  adjudged  for  the  benefit  of  the  creditors  or  power, 
assignees  of  any  person  entitled  as  one  of  the  objects  of  p^cd  *>f 
the  trust,  to  compel  its  execution,  when  the  interest  of  the  *«• 
objects  of  such  trust  is  assignable. 

§  270.  Every  beneficial  power,  and  the  interest  of  every  Beneficial 
person  entitled  to  compel  the  execution  of  a  trust  power,  Cow  affect-* 
passes  to  the  assignees,  pursuant  to  statute,  of  the  estate  of  vemaestei- 
a  non-resident,  absconding  insolvent  or  imprisoned  debtor, 
or  of  the  estate  of  an  idiot,  lunatic,  person  of  unsound 
mind,  or  drunkard. 

§  271.  The  grantor  in  any  conveyance,  may  reserve  to  RcBcrvation 
liimself  any  power,  beneficial  or  in  trust,  which  he  might  *°  convey, 
lawfully  grant  to  another;  and  every  power  thus  reserved 
is  subject  to  the  provisions  of  this  title,  in  the  same  man- 
ner as  if  granted  to  another. 

§  272.  A  power  may  be  granted:  Howpow- 

ere  to  be 

1.  By  a  suitable  clause  contained  in  a  conveyance  of   ^"^' 
some  estate  in  the  real  property  to  which  the  power  relates; 

2.  By  a  devise  contained  in  a  will. 

§  273.  Every  power  is  a  lien  or  charge  upon  the  lands  JJ2*toi^^' 
which  it  embraces,  as  against  creditors  and  purchasers  in  recorded, 
good  faith  and  without  notice  of  or  from  any  person  having 
an  estate  in  such  lands,  only  from  the  time  the  instrument 
containing  the  power  is  duly  recorded.  As  against  all 
other  persons  the  power  is  a  lien  from  the  time  the  instru- 
ment in  which  it  is  contained  takes  effect 
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When  pow-      §  274.  Every  power,  beneficial  or  in  trust,  is  irrevocable, 
cable.  unless  an  authority  to  revoke  it  is  granted  or  reserved  in 

the  instrument  creating  the  power. 

§  275.  A  power  may  be  vested  in  any  person  capable  in 
law  of  holding,  but  cannot  be  exercised  by  any  person  not 
capable  of  transferring  real  property,  except  in  the  single 
case  mentioned  in  the  next  section. 
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§  276.  A  married  woman  may  execute  a  power  during 
her  marriage,  by  grant  or  devise,  as  may  be  authorized  by 
the  power,  without  the  concurrence  of  her  husband,  unless 
by  the  terms  of  the  power  its  execution  by  her  during  mar- 
riage is  expressly  or  impliedly  prohibited. 

§  277.  No  power  vested  in  a  married  woman,  during  her 
minority,  can  be  exercised  by  her,  until  she  attains  her  full 
age. 

§  278.  Where  a  power  is  vested  in  several  persons,  all 
must  unite  in  its  execution ;  but  if  previous  to  such  execu- 
tion, one  or  more  of  such  persons  die,  the  power  may  be 
executed  by  the  survivor  or  survivors. 

§  279.  No  power  can  be  executed  except  by  a  written 
instrument  which  would  be  sufficient  to  pass  the  estate  or 
interest  intended  to  pass  under  the  power,  if  the  person 
executing  the  power  were  the  actual  owner. 

§  280.  Every  instrument  except  a  will,  in  execution  of 
a  power,  and  although  the  power  may  be  a  power  of  revo- 
cation only,  is  to  be  deemed  a  conveyance  within  the  chap- 
ter on  Recording  Transfers. 


Bzecntion 
of  power 
to  aispose 
by  derise. 


§  281.  Where  a  power  to  dispose  of  real  property  is 
confined  to  a  disposition  by  devise  or  will,  the  instrument 
of  execution  must  be  a  will  duly  executed  according  to  the 
provisions  of  the  title  on  Wills. 


S^J^w'to      §  282.  Where  a  power  is  confined  to  a  disposition  by 
dispose  by    grant  it  cannot  be  executed  by  will,  although  the  disposi- 
tion is  not  intended  to  take  effect  until  after  the  death  of 
the  person  executing  the  power. 
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§  283.  When  a  married  woman  executes  a  power  by  Married 

.  /»iii-i  .  women  to 

grant,  the  concurrence  of  her  husband  as  a  party  is  not  «cknow- 

X        ./  ledge  execii" 

requisite,  [but  the  grant  is  not  a  valid  execution  of  the  '^on- 
power  unless  acknowledged  by  her  as  provided  in  the 
chapter  on  Recording  Transfers.] 

It  is  proposed  to  omit  the  words  in  brackets. 

§  284.  Where  the  grantor  of  a  power  has  directed  or  P*"***?JJ 
authorized  it  to  be  executed  by  an  instrument  not  sufficient 
in  law  to  pass  the  estate,  the  power  is  not  void,  but  its 
execution  is  to  be  governed  by  the  rules  before  prescribed 
in  this  title. 

§  285.  When  the  grantor  has  directed  any  formalities  to  m- 
be  observed  in  the  execution  of  the  power,  in  addition  to 
those  which  would  be  sufficient  to  pass  the  estate,  the  ob- 
servance of  such  additional  formalities  is  not  necessary  to  a 
valid  execution  of  the  power. 

§  286.  Where  the  conditions  annexed  to  a  power  are  J^uons. 
merely  nominal  and  evince  no  intention  of  actual  benefit  to 
the  party  to  whom  or  in  whose  favor  they  are  to  be  per- 
formed, they  may  be  wholly  disregarded  in  the  execution 
of  the  power. 

§  287.  With  the  exceptions  contained  in  the  preceding  JJJ^'JJ^^**^ 
sections,  the  intentions  of  a  grantor  of  a  power  as  to  the  ^•^J^J,!^*^ 
mode,  time  and  conditions  of  its  execution  must  be  ob- 
served, subject  to  the  power  of  the  supreme  court  to  supply 
a  defective  execution  in  the  cases  hereinafter  provided. 

§  288.  When  the  consent  of  a  third  person  to  the  exe-  ^,°5*°*,?' 
cution  of  a  power  is  requisite,  such  consent  must  be  ex-  J^utionof 
pressed  in  the  instrument  by  which  the  power  is  executed  po^*'- 
or  be  certified  in  writing  thereon.     In  the  first  case  the 
instrument  of  execution,  in  the  second,  the  certificate,  must 
be  subscribed  by  the  party  whose  consent  is  required;  and 
to  entitle  the  instrument  to  be  recorded  such  signature  must 
be  duly  proved  or  acknowledged,  according  to  the  chapter 
on  Recording  Transfers. 

§  289.  No  disposition  by  virtue  of  a  power  is  void  on  ^^/°^ 
the  ground  that  it  is  more  extensive  than  was  authorised  Mtvoid, 
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by  the  power;  but  every  estate  or  interest  so  created,  so  fisir 
as  embraced  by  the  terms  of  the  power,  is  valid. 

OmiMion  §  290.  Every  instrument  executed  by  the  grantee  of  a 
power.  power,  conveying  an  estate  or  creating  a  charge  which  such 
grantee  would  have  no  right  to  convey  or  create  except  by 
virtue  of  his  power,  is  to  be  deemed  a  valid  execution  of 
the  power,  although  such  power  be  not  recited  or  referred 
to  therein. 

Frtnd.  §  291.  Instruments  in  execution  of  a  power  are  affected 

by  fraud  in  the  same  manner  as  conveyances  by  owners  or 
,  trustees. 

Power  to  §  292.  Real  property  embraced  in  a  power  to  devise 
executed  bj  passcs  by  a  will  purporting  to  convey  all  the  real  pro})erty 
miu.  of  the  testator,  unless  the  intent  that  the  will  should  not 

operate  as  an  execution  of  the  power  appears  expressly  or 

by  necessary  implication. 

oomimto-         §  293.  The  period  during  which  the  absolute  right  of 

of  ■aspen-    alienation  may  be  suspended  by  an  instrument  in  execution 

of  a  power,  must  be  computed,  not  from  the  date  of  the 

instrument,  but  from  the  time  of  the  creation  of  the  power. 

Who  my         §  294.  No  estate  or  interest  can  be  given  or  limited  to  any 
pewen.       person,  by  an  instrument  in  execution  of  a  power,  which 
such  person  would  not  have  been  capable  of  taking  under 
the  instrument  by  which  the  power  was  granted. 

Mwried  §  295.  When  a  married  woman,  entitled  to  an  estate  in 

women,  ,  , 

^irantiio-  fee,  is  authorized  by  a  power  to  dispose  of  such  estate  dur- 
ing her  marriage,  she  may  by  virtue  of  such  power  create 
any  estate  which  she  might  create  if  unmarried. 

Dcfectire         §  296.  Where  the  execution  of  a  power  in  trust  is  defec- 

exocntion. 

tive,  in  whole  or  in  part,  under  the  provisions  of  this  title, 
its  proper  execution  may  be  adjudged  in  favor  of  the  per- 
sons designated  as  the  objects  of  the  trust. 

^  §  297.  Purchasers  for  a  valuable  consideration,  claiming 

xmder  a  defective  execution  of  a  power,  are  entitled  to  the 
same  relief  as  similar  purchasers  claiming  under  a  defective 
conveyance  from  an  Itctoal  owner. 
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§  298.  Where  a  power  to  sell  real  property  is  given  to  Powers  to 
the  grantee  in  any  mortgage  or  other  conveyance  intended  mortgages. 
to.  secure  the  payment  of  money,   the  power  is  to  be 
deemed  a  part  of  the  security,  and  vests  in  and  may  be 
executed  by  any  person,  who  by  assignment  or  otherwise, 
becomes  entitled  to  the  money  so  secured  to  be  paid. 

§  299.  The  provisions  of  this  title  do  not  extend  to  a  Ai>piic»tioii 
simple  power  of  attorney  to  convey  real  property  in  the  tiue. 
name  of  and  for  the  benefit  of  the  owner. 

§  800.  The  term  "  grantor  of  a  power "  as  used  in  this  Tenne 
title  designates  the  person  by  whom  a  power  is  created,  m  power" 
whether  by  grant  or  devise;  and  the  term  "grantee  of  tee  of  a 
a  power  "  designates  the  person  in  whom  a  power  is  vested,  Sdinei. 
whether  by  grant,  devise  or  reservation. 


PART    III. 

PROPERTY   m   THINGS   PERSONAL,   OR   MOVABLE. 

Title     L    Personal  Property  Id  General 

!!•    Particular  Blinds  of  Personal  Property. 


TITLE  I. 

PERSONAL  PROPERTY  IN  GENERAL. 

Sbotion  301.  Wliat  is  personal  property. 

302   Distinction  of  things  personal 

303.  Qualifications  of  property. 

304.  Future  interests  in  perishable  property,  how  protected. 

305.  By  what  law  governed. 

306.  Suspension  of  alienation  and  accumulationa 

307.  Trusts. 

308.  Powers. 

§  301.  Every  kind  of  property  which  is  not  real  is  per-  ^*J*. 

SOnal.  property. 

§  302.  Things  personal  are  either:  1.  Things  in  posses-  DiBtinction 
sion,  or  2.  Things  in  action.  personS. 

§  303.  Property  in  things  personal  may  be  absolute  or  Qoaiiiicii^ 
qualified.     The  qualification  may  exist  in  respect  to  the  property, 
number  of  those  who  are  to  enjoy  it,  or  in  respect  to  the 
time  and  manner  of  enjoyment,  or  in  any  other  respect 
consistent  with  the  rules  prescribed  in  the  next  title. 

§  304.  Where  one   has  the  present  and   another  the  ^^^JJ^,  ,^ 
future  interest  in  a  thing  personal,  and  the  thing  is  perish-  pcriBhabie 
able  or  consumed  in  the  using,  the  latter  may  require  the  ^^^"^ 
thing  to  be  sold  and  the  proceeds  invested  for  the  benefit 
of  both  parties,  according  to  their  respective  interests. 
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^whAt  §  305.  K  there  is  no  law  to  the  contrary  in  the  plac5e 

emea.  where  personal  property  is  situated,  it  is  deemed  to  fol- 
low the  person  of  its  owner  and  is  governed  by  the  law 
of  his  domicil. 

saflMnsion  §  806.  The  provisions  of  title  11,  of  part  11,  of  this  divi- 
tion,  and  sion  of  the  Civil  Code,  which  relate  to  the  suspension  of 
tions.  the  absolute  power  of  alienation,  and  to  accumulations  of 

income,  in  respect  to  real  property,  apply  also  to  personal 

property,  so  far  as  they  are  applicable. 

1  B.  S.,  773 ;  Mason  a.  Jones,  2  Barb.,  229. 

Troiu.  §  307.  The  provisions  of  title  IV  of  part  U  of  this  divi- 

sion of  the  Civil  Code,  which  authorize  certain  literary 
and  municipal  corporations  and  officers  to  hold  in  trust, 
and  which  relate  to  the  determination  of  the  trustee's 
estate  when  the  purpose  of  a  trust  ceases,  apply  also  to 
personal  property;  and  the  provisions  of  the  same  title, 
which  relate  to  the  inalienability  of  trusts,  apply  also  to 
personal  property  so  far  as  they  are  applicable. 

The  provision  of  this  section,  which  relates  to  the  in- 
alienability of  trusts,  is  new. 

Powers.  §  808.  The  provisions  of  title  V  of  part  II  of  this  divi- 

sion of  the  Civil  Code,  entitled  Powers,  apply  to  powers  in 
respect  to  personal  property  so  far  as  the  same  are  appli- 
cable thereto,  excepting  powers  of  attorney,  of  agency  and 
of  substitution. 

This  provision  is  new. 
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TITLE  n. 

PAKTICULAB  KINDS  OF  PERSONAL  PEOPEBTY 

Chapter     I.  Things  in  action. 
IL  Shipping. 
IIL  Corporations. 
IV.  Products  of  the  mind. 
Y.  Other  kinds  of  personal  property. 


CHAPTER  I. 

THINGS  IN  ACTION. 

SicnoN  309.  Things  in  action  defined. 
310.  Transfer  and  suryiyorship. 

§  309.  The  right  to  recover,  by  judicial  proceedings,  TUngi  in 
money  or  other  property,  arising  out  of:  1.  The  violation  lined, 
of  a  personal  right;  2.  The  violation  of  a  right  of  pro- 
perty ;  or  3.  An  obligation ;  and  all  other  right  to  property 
not  in  possession,  is  called  a  thing  in  action. 

§  310.  Things  in  action,  arising  out  of  the  violation  of  a  Tnnsfcr 
right  of  property,  or  out  of  a  contract,  may  be  transferred  To«hip. 
by  assignment.     Upon  the  death  of  the  owner  they  pass 
to  his  personal  representatives,  except  where,  in  the  cases 
provided  in  the  Code  of  Civil  Procedure,  they  pass  to  his 
devisees  or  successor  in  office. 

This  section  is  proposed  to  establish  one  rule  for  the 
assignability  and  the  survivorship  of  things  in  action. 
Though  the  cases  on  this  subject  are  conflicting,  this  view 
is  generally  received.  See  McEee  a.  Judd,  12  Ni  T^ 
622;  Meech  a.  Stoner,  19  ul,  26. 


74 


THE  CIVIL  CODB 


CHAPTER  IL 

SHIPPING. 

AnnoLB    L  Shipping  defined. 

n.  The  title  to  shipping, 
in.  The  employment  of  shipping. 
lY.  Charter  parties. 
Y.  Rules  of  navigation. 


ARTICLE! 


SHIPPINO  DEFINXD. 

SacnoN  311.  Definition  of  a  ship. 

312.  Appurtenances  and  equipments. 

313.  Foreign  and  domestic  navigation. 

314.  Foreign  and  domestic  ships  distinguished. 

Deflnitton        §  311.  A  ship  is  a  structure  fitted  for  navigation.    Every 
'*     kind  of  ship  is  included  in  the  term  "  shipping." 


Appnrte- 
nauces 
aud  eqoip- 
mentft. 


§  312.  The  appurtenances  of  a  ship  are  whatever  things, 
belonging  to  the  owners,  are  on  board  the  ship,  connected 
with  its  proper  use,  for  the  objects  of  the  voyage  and 
adventure  in  which  the  ship  is  engaged.  The  equipments 
of  a  ship  are  all  the  appurtenances  except  the  stores. 


See  the  cases  on  this  subject  in  1  Pars.  Mar.  Z.,  *l\. 


Porcign  §  313.  Ships  are  engaged  either  in  foreign  or  domestic 

Sc^navigir   navigation,  or  in  the  fisheries.     The  first  pass  between  the 
^^^  United  States  and  a  foreign  country ;  the  others  from  port 


to  port  in  the  United  States. 


Poreignand       §  314.  A  ship  in  a  port  of  the  state  to  which  she  be- 
Bhi^pe'di*.     longs  is  called  a  domestic  ship;   in  another  port  she  is 

tlognished.    ^1^^  ^  ^^j.^jg^  gj^jp 
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ARTICLE  n. 

THB  TITLB  TO  SHIPPING. 

Bktiok  316.  Begiatry,  enrollment,  and  licenne. 

316.  Master's  power  to  selL 

317.  Transfers. 

§  315.  Ships  engaged  in  foreign  navigation  must  be  Registry, 
registered ;  those  engaged  in  domestic  navigation  or  in  the  anduceuac. 
fisheries  most  be  enrolled  and  licensed,  or  licensed  only,  if 
under  twenty  tons.    The  instruments  by  which  ships  are 
registered,  enrolled,  or  licensed,  are  defined  and  regulated 
by  act  of  Congress. 

§  316.  When  a  ship,  whether  foreign  or  domestic,*  is  in-  MaBter'a 
jured,  the  master,  in  case  of  necessity,"  may  sell  it  without  •«u. 
instructions  from  the  owners ;  but  if,  by  the  earliest  use 
of  ordinary  means  of  communication,  he  can  inform  the 
owners,  and  await  their  instructions,  he  must  do  so  before 
selling. 

*  Scull  a,  Briddle,  2  Wqs?l  C.  C,  150;  brig  Sarah  Ann, 

13  P(rf.,  387,  affirming  2  Sumn.,  206. 
■  Somes  a.  Sugrue,  4  C7.  A  P.,  276. 

§  317.  The  title  to  a  ship  can  only  be  transferred  iu  the  Tranafcrf. 
mode  prescribed  by  the  chapter  on  Transfers. 


ARTICLE  m. 

THE  EMPLOYMENT  OP  SHIPPING. 

SicnOH  318,  319.  Several  owners. 

320.  Duties  of  manager. 

321,  322.  Powers  of  manager. 

323.  Compensation. 

324.  Owner  for  the  voyage. 

325.  Carriage. 

§  318.  If  a  ship  belongs  to  a  partnership  it  is  held  like  sererai 
any  other  personal  property  of  the  partnership.    If  it 
belongs  to  two  or  more  persons  not  partners,  each  has  his 
individual  share  without  any  control  over  the  rest.    If 


owners. 
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BeTenl 
owners. 


Duties  of 
mansger. 


Powers  of 
manager. 


Id. 


Compensa- 
tion. 


Owner  for 
the  voyage. 


Carriage. 


the  part  owners  differ  as  to  the  use  or  the  repair  of  the 
ship,  the  controversy  may  be  determined  by  any  court  of 
competent  jurisdiction. 

3  Kent,  153,  164.  The  last  proyislon  is  intended  to 
establish  a  rule  for  all  cases  of  difference,  whetlier  a 
majority  concur  in  one  opinion  or  not. 

§  319.  Part  owners  of  a  ship  do  not,  by  simply  using 
the  ship  in  a  joint  enterprise,  become  partners  as  to  the 
ship. 

This  section  is  new. 

§  320.  The  general  agent  for  the  owners,  in  respect  to 
the  care  of  a  ship  and  freight,  is  called  the  manager; 
if  he  is  a  part  owner  he  is  also  called  the  managing 
owner.  Unless  otherwise  directed,  it  is  his  duty  to  pro- 
vide for  the  complete  sea-worthiness  of  the  ship ;  to  take 
care  of  her  in  port ;  to  see  that  she  is  provided  with  neces- 
sary papers,  with  a  proper  master,  mate  and  crew,  and 
supplies  of  provisions  and  stores. 

§  321.  He  has  power  to  make  contracts  requisite  for  the 
performance  of  these  duties ;  to  enter  into  charter  parties 
or  make  contracts  for  freight ;  and  to  settle  for  freight  and 
adjust  averages. 

§  322.  Without  special  authority  he  cannot  borrow 
money,  nor  give  up  the  lien  for  freight,  nor  purchase  a 
cargo,  nor  bind  the  owners  to  an  insurance. 

1  Bell,  Com.,  4  ed.,  410,  411.  The  manager  is  some- 
times called  the  ship's  husband,  but  we  have  not  used 
the  phrase  in  the  text  of  the  Code. 

§  323.  A  managing  owner  has  no  right  to  compensation 
in  the  absence  of  agreement  or  usage.* 

'  Benson  a.  Heathorn,  1   Young  and  C7.,  326 ;  Smith  <k 
Lay,  3  Kay  and  Johns ,  105. 

§  324.  If  the  owner  commits  the  possession  and  naviga- 
tion of  the  ship  to  another,  that  other  and  not  the  owner 
is  responsible  for  its  repairs  and  supplies. 

3  Kent^  133 ;  Hesketh  a.  Stevens,  7  Barh.^  488. 

§  325.  The  rights  and  liabilities  of  ship  owners  as  car- 
riers are  regulated  by  the  chapter  on  Carriage. 
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ARTICLE  IV. 

CEULSTEB  PABTIBS. 

§  326.  The  contract  by  which  a  ship  is  let  is  tenned  a  ^^^^ 
charter  party.    It  may  either  let  the  capacity  or  burden  ^^^ 
of  the  ship,  continuing  the  employment  of  the  owner's 
master,  crew  and  equipments,   or  it  may  surrender  the 
entire  ship  to  the  charterer,  who  then  provides  them  him- 
self.   The  master  or  a  part  owner  may  be  a  charterer. 
The  obligations  of  the  parties  are  regulated  by  the  provi-  SSnfof 
sions  of  the  Third  Division  of  this  Code.  p"**~- 

'1  Fan.  Mar.  X.,  229,  Ac. 


ARTICLE  V. 

BULBS   OF  NAVIGATION.* 

81CIIOV  327.  Oolliaions. 

1.  Rules  as  to  ships  meeting  each  other. 

2.  The  rule  for  sailing  vessels. 

3.  Rules  for  steamers  in  narrow  channels. 

4.  Rules  for  steam  vessels  on  different  courses. 
6.  Meeting  of  steamers. 

328.  Collision  from  breach  of  rules. 

329.  Breaches  of  such  rules  to  imply  willful  default 

330.  Loss,  how  apportioned. 

§  327.  In  the  case  of  ships  meeting,  the  following  rules  coiiiBionB. 
must  be  observed  in  addition  to  those  prescribed  by  article 
2  of  chapter  1  of  title  III  of  part  III  of  the  Political 
Code,  relating  to  Navigation : 

1.  Whenever  any  ship,  whether  a  steamer  or  sailing  ship,  RuIcb  as  to 
proceeding  in  one  direction,  meets  another  ship,  whether  a  ingcach 
steamer  or  sailing  ship,  proceeding  in  another  direction,  so 
that  if  both  ships  were  to  continue  their  respective  courses 
they  would  pass  so  near  as  to  involve  risk  of  a  collision, 


*  Ite  Hl^eeto  of  Pftotag*  aiiA  WfMki  are  regukted  Itj  the  PouTzoii.  Cobb. 
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The  rale 
for  sailing 
vessels. 


Rules  for 
steamers 
in  narrow 
channels. 


Rnle  for 
steam  ves- 
sels on 
different 
courses. 


Meeting  of 
steamers. 


the  helms  of  both  ships  must  be  put  to  port  so  as  to  pass 
on  the  port  side  of  each  other ;  and  this  rule  applies  to  all 
steamships  and  all  sailing  ships,  whether  on  the  port  or 
starboard  tack,  and  whether  close  hauled  or  not,  except 
where  the  circumstances  of  the  case  are  such  as  to  render  a 
departure  from  the  rule  necessary  in  order  to  avoid  imme- 
diate danger,  and  subject  also  to  a  due  regard  to  the  dan- 
gers of  navigation,  and,  as  regards  sailing  ships  on  the 
starboard  tack  close-hauled,  to  the  keeping  such  ships 
under  command.' 

2.  In  the  case  of  sailing  vessels,  those  having  the  wind 
feir  must  give  way  to  those  on  a  wind.  When  both  are 
going  by  the  wind,  the  vessel  on  the  starboard  tack  must 
keep  her  wind,  and  the  one  on  the  larboard  tack  bear  up 
strongly,  passing  each  other  on  the  larboard  hand.  When 
both  vessels  have  the  wind  large  or  abeam,  and  meet,  they 
must  pass  each  other  in  the  same  way  on  the  larboard  hand, 
to  effect  which  two  last-mentioned  objects  the  helm  must 
be  put  to  port  Steam  vessels  must  be  regarded  as  vessels 
navigating  with  a  fair  wind,  and  should  give  way  to  sailing 
vessels  on  a  wind  of  either  tack.* 

8.  A  steamer  navigating  a  narrow  channel  must,  when- 
ever it  is  safe  and  practicable,  keep  to  that  side  of  the  fair 
way  or  mid-channel  which  lies  on  the  starboard  side  of 
the  steamer.' 

i.  A  steamer  when  passing  another  steamer  in  such 
channel,  must  always  leave  the  other  upon  the  larboard 
side.* 

5.  When  steamers  must  inevitably  or  necessarily  cross 
so  near  that,  by  continuing  their  respective  courses,  there 
would  be  a  risk  of  collision,  each  vessel  must  put  her  helm 
to  port,  so  as  always  to  pass  on  the  larboard  side  of  each 
other.' 

The  rules  of  this  section  do  not  apply  to  any  case  for 
which  a  different  rule  is  provided  by  the  regulations  for 
the  government  of  pilots  of  steamers  approaching  each 
olher  within  sound  of  the  steam-whistle,  and  regulations 
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^4^  displaying  lights  upon  steamcra,  prescribed  under  an 
^^bpty  of  the  act  of  Congress,  approved  August  30, 1S52.^ 


'  This  rule  ia  from  tlic  EDgUah  Mercaatile  Shipiiing  Act 
of  1861.     IT  nai  18  Vic.,  c  104. 

*  Thia  rul«  is  from  the  Hulea  of  Nutigalion  of  TrUiilj 
Bouse,  1 810. 

■  IT  and  18  Pfc.,  e.  104  {siipra). 

*  Eiilea  of  Trinilj  Hoiuia  (jnipra) 

*  Kuks  of  Tiinily  HouBe  iinpra). 


All  pUuL9  of  (tumeni  oitIeiUbe  leu.  gnlh,  l>ke>.  tun,  or  rlTen  [slcept 
rl.m  smpDlim  IdIo  the  Onll  ot  Meiico,  lud  IbBlr  trlbuUrieal  wben  meelliig  of 
UBtnochlug  «cb  uther,  Kb«ther  by  d»T  or  bj  night,  ud  »  Boon  ae  within  aiglit 
Ml  tnll;  Within  loiud  uf  Ihs  Btaaia-Hlilille.  duul  cbscrvi  ind  complj'  wllh  uie 


HBOIIL4TI0NS: 

u  the  rlKht  di 

«mm  MMt  "hMd  sod  b«d,"  il  »h«ll  bB  Ibe  duty  ot  eich  to 
r  on  Iho  Uibowd  aide  of  the  olb«r.    And  ellhcr  pilot,  upon  do- 
it thi>  contae,  ibnll  gtve.  u  s  ale^  of  hia  InttnUon,  mu  ihoit 

-  .._;  lobtconaldend  bTtharolHiB  me«tlDR"he*d  knd 

Kcad/"  or  If  Ibe  TeaiFlj  ua  apprDAchlug  In  Bach  a  cDuiiier,  tbdt  poabIuk  to  the  right 
(u  ibotB  directed)  l>  deemid  naufe,  or  coiitnrj  to  rule,  by  Ibe  pHol  uf  sIlGer 
•  •nrl,  til"  pllnl  so  deciding  ahlll  Immediately  give  fuv  abort  and  dlatlncC  biwt*  ot 
hit  atum  whittle.  irtilcblMotlin' pilot  ahatl  ■DSfferpnnnpUy  brtwodtnllirbluli 
il  hit  »Li<11i!.  uid  tbey  ablU  pssa  to  the  left,  or  on  the  atiriward  Bid«  of  each 
other.  XvTu.— fti  Uu  nlgAt,  ateuaert  will  be  conBldered  mceling  ■'  head  and  head." 
so  loni;  SE  iii'ih  the  coIai«d  Ilgbtt  of  each  are  in  view  ot  the  other.  In  Ou  int.  a 
•iniiltr  |<o-iIlan  will  also  be  considered  "head  and  head." 

Bi~i.a  1.  When  (teunera  Br«  approaching  each  other  In  an  oblique  direction  (aa 
ihuMD  111  diagrani  of  dfth  Blloallun),  they  will  paas  to  the  right,  ai  It  mecIloE  "bead 
ind  head."  aud  tbo  sieniil,  by  whlstlo,  aiuil]  be  given  aad  answered  promptly,  aa  la 

Ki^a  3  If.  when  ateamera  are  ipproarhlng  each  other  the  pilot  ot  either  Teasel 
lull  to  iiudcrsIaDd  the  coone  or  btentioo  ot  the  other,  whether  (rum  (he  ilgnala 
bring  Eivcu  lad  ancwered  errooeonaly.  or  from  other  caoae,  the  pilot,  so  Id  doobt, 
shall  Imiucil lately  signiiy  the  same  bv  gltlug  several  short  and  rspld  bliatB  of  the 
Ueia-wblsile,  and  If  Uie  nssela  ahaR  liave  approached  within  halt  a  mils  of  each 
olbcr.  iKith  •hall  be  Inunedutely  ilDWcd  to  a  apeed  hirely  enSdcnt  for  Bleetwe 
way.  BDiil  the  propv  ■{('■l*  are  given,  answered,  and  nndentood,  or  nntll  the 

HcLE  t    Whca  iwamira  am  mniJHg  In  a  fOg.  or  Ihlolt  weather.  It  shall  be  the 

[ti:i    <  Inn;  binat  ot  the  Bteam-whlatle  to  hs  BOnndid  at  Inlei- 

'  iiiiea.    And  no  (teuaer  ihall.  In  any  case,  be  JnatlBed  la 

<  -iiLothsr  veaael  It  It  be  poitlble  to  avoid  It. 

I  .iiuer  Is  nearlng  a  ehort  bend  or  enrre  In  the  channel, 

'<.  >'  ilie  banks  or  other  onee.  a  aleamer  approaching  from 

M-  ■■  Mii.i  be  Men  for  adlelance  of  half  amlle,  tliepllat  ot  etiid) 

^u■^\■,■  I.  v  Ivii  h^  Flull  havearrlvedwlthinbaltaiDlleDrsucbcnrTeorhend.  eball 
el"  >  iii.:i:il  b<  Muloue  blaatof  the  ateam-whletle,  which  elgnai  Bhall  be  answered 
tyaaltnllnr  hlaatglTcaDy  the  pilot  of  any  approKUng  steamer  that  may  bo  within 
li>-*rtiu:  FihouldeBCh  alnial  he  ao  anf  wered  By  a  eleamer  npon  the  fhrther  eldu  of 
lorb  btnd.  then  the  usual  alnala  for  meeting  and  paa^lng  shall  immediately  be 

Cvensjiduusweied.  Bnt  irthejfnrt  alarm  a&nalof  such  pilot  be  not  ausncre^ 
:  ii>  til  cunalder  the  chanael  dear  and  govern  nimBelf  accordingly. 
Rci.i  «  Tb^  sigaata  byblowlngof  the  aleam-whlslle  shall  be  given  and  snswerad 
tnrpilou  In  complianco  vtth  tbeae  mtea,  not  only  when  meeting  "head  and  head," 
or  Beirlr  so.  bnt  at  all  times,  whm  pasBing  or  meeting,  at  a  distance  wilbln  bait  a 
Ills  ol  rach  other,  aod  whether  paesini!  to  the  atsrboanl  or  larboard. 
K  B- — The  foregoing  nUse  are  to  be  ooniplled  with  In  all  caaea,  except  when 
■ navlgsilng  In  a  crowded  channel  or  In  the  vicinity  of  wharves, —nndM 

whittle  as  msy  be  Dcceaaary  to  guard  sgalnat  colllslan  or  other  accldeota, 

BTKAHBRB'  140BT8,  TO  PREVENT  COLLISION  AT  NIGHT. 

Whfn  under  Wath.    All  steamers  rigged  for  carrying  sail  muat  eairy  ft 
-    -■■----"--  •--iraafthead.  and  all  other  ptcBincra  luuil  csrrr  a  bright. 


^^Re  whistle 

^^r       BTKAH 

Bn.a  T.  Whtf. . 

ea  the  flaHUff  tA  the  it<r<i,  the 
Em  aba**  all  Dttwr  lighu  upon  I 

■>«  (to  (CMbaai^  ilde,  and  a  r 


Alfaieamere  must  carry  a  gieeo  light 

red  light  on  the  port  side. 
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If  coiUBion  §  828.  If  it  appears  that  a  collision  was  occasioned  by 
breach  of  feiluTe  to  oDscrve  any  rule  of  the  foregoing  section, 
rniM,  own-   the  owncF  of  the  ship  by  which  such  rule  is  infringecL 

er  not  to  be  r      ^  o      » 

entiuedto    cannot  recover  compensation  for  damages  sustained  by 

recover.  *  o  1/ 

the  ship  in  such  collision,  unless  it  is  shown  to  the 
satisfaction  of  the  court  that  the  circumstances  of  the 
case  made  a  departure  from  the  rule  necessary. 


Breaches  of 
Buchmlefl 
to  imply 
wUlfBlde- 
fitolt. 


jLiOss,  how 
MporUon- 


§  829.  Damage  to  person  or  property,  arising  from  the 
failure  of  a  ship  to  observe  any  rule  of  section  ,  must 
be  deemed  to  have  been  occasioned  by  the  willful  default 
of  the  person  in  charge  of  the  deck  of  such  ship  at  the 
time,  unless  it  is  shown  to  the  satisfaction  of  the  court 
that  the  circumstances  of  the  case  made  a  departure  from 
the  rule  necessary. 

§  830.  Losses  caused  by  collision  are  to  be  borne  as 
follows : 

1.  The  party  in  fault  must  bear  his  own  loss,  and  com- 
pensate the  other  for  the  loss  he  may  sustain ; 

2.  If  neither  was  in  fault,  the  loss  must  be  borne  by 
him  on  whom  it  falls ; 


NoTK.—  Steamers,  althoneh  rigged  for  carrying  sail,  instead  of  the  foremast  head 
light,  may  adopt  the  forward  and  stem  lights  provided  for  steamers  not  rigged  for 
carrying  sail ;  provided  such  lights  are  so  arranged  and  placed  on  the  vessel  as  to 
secure  the  contemplated  obiects. 

When  at  Anchor.  A  bright,  white  light  at  least  twenty  feet  above  the  snrfkce  of 
the  water.  The  lantern  so  constmctedand  placed  as  to  show  a  good  light  all  around 
the  horiaon. 

FiBST.  The  masthead  light  of  steamers  rigged  for  carrying  sail  to  be  visible  at  a 
distance  of  at  least  five  miles  in  a  dear  dark  night,  and  the  lantern  to  be  so  con- 
stmcted  as  to  show  a  uniform  and  nnbrolcen  light  over  an  arc  of  the  horizon  of 
twenty  points  of  the  compass,  namely :  f^om  right  ahead  to  two  points  abaft  the 
beam  on  either  side  of  the  ship. 

Skcoivd.  The  stem  and  stem  lights  of  steamers  not  rigged  for  carrying  saU  to  be 
visible  at  a  distance  of  at  least  five  miles  in  a  dear  darl  night,  and  the  respective 
lanterns  to  be  so  constructed  that  the  stem  light  shall  show  a  uniform  and  unbroken 
light  over  an  are  of  the  horizon  of  twenty  points  of  the  compass,  namely :  from 
right  ahead  to  two  points  abaft  the  beam  on  either  side  of  the  ship,  and  that  the 
stem  light  shall  show  a  uniform  light  all  around  the  horizon. 

Tbird.  The  colored  side  lights  to  be  visible  at  a  distance  of  at  least  two  miles 
In  a  dear  dark  night ;  and  the  lanterns  to  be  so  constructed  as  to  show  a  uniform 
and  unbroken  light  over  an  arc  of  the  horizon  of  ten  points  of  the  compass,  namely : 
fh>m  right  ahead  to  two  points  abaft  the  beam  on  their  respective  sides. 

Fourth.  The  side  lights  are  to  be  fitted  with  inbourd  screens  of  at  least  iixfeet 
in  length  (dear  of  the  lantern),  to  prevent  them  flrom  being  seen  across  the  bow. 
The  screens  are  to  be  placed  in  a  fore  and  aft  line  with  the  inner  edge  of  the  aide 
liehts,  and  in  contact  therewith. 

Mon  FxBST.  The  object  of  carrying  the  bright  white  light  at  the  foremast  head 
of  steamers  rigged  for  carrying  sail  is  merely  to  intimate  to  other  vessels  the  ap- 
proach or  presence  of  such  steamer. 

NoTB  SsooifD.  The  object  of  the  colored  lights  required  to  be  carried  on  all 
Bteamers,  is  to  indicate  to  other  vessels  tiie  course  or  direction  such  steamer  maj 
be  steering. 

Nora  Thibd.  The  otject  of  requiring  steamers  not  rigged  for  carrying  sail  to 
carry  a  whito  stem  light  in  connection  with  a  white  liriiTon  the  stem  or  near  tha 
MW,  la  to  novlde  (wfian  the  ▼eaa«l*a  rig  win  admit  of  i!)  a  method  of  determlnlnf; 
fef  •caiitnlni^[o  cl  limits,  monoQcxtdliytlM  ocmne  thai  ■DcliTMMl  itnumlag. 
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8.  If  both  were  in  &ult  the  loss  is  to  be  equally  divided, 
unless  it  is  shown  that  there  was  a  great  disparity  in  faalt| 
in  which  case  the  loss  must  be  equitably  apportioned ; 

4.  If  it  cannot  be  ascertained  where  the  &ult  lies,  the 
loss  must  be  equally  divided. 

ThiB  dedares  the  law  aooordiDg  to  weQ  settled  a^udi- 
catioiia,  except  perhaps  m  respect  to  rule  8,  where  there 
iB  some  oonflict  of  aathorities.  See  1  i\MV.  Mar.  Xw,  187. 


CHAPTER  UL 

OOBPORATIOKS. 

Abkkzui    I.  The  creation  of  corporatkuia 
n.  Stodc 

m.  Corporate  powers. 
IV.  IMssolution  of  oorpontlons. 


ARTICLE  L 

THB  CBB4TI0N  OF  OOBPOSATIOKS* 

Saonov  331.  Oorporatioiis  defined. 

332.  How  created. 

333.  Reservation  of  power  to  repeal 
834.  Distinction  of  corporations. 

336.  Public  corporations  defined. 
836.  Private  corporations. 

337.  Corporations  for  religion. 

338.  Corporations  for  benevolence. 

839.  Corporations  for  profit 

840.  Charters. 

841.  342.  Acceptance  of  charter. 

843.  Dealers  with  a  corporation  cannot  question  its  corporate 

existence. 
844  Name. 
846.  Who  are  corporators. 

§  881.  A  corporation  is  a  creature  of  the  law,  having  corpora* 
certain  powers  and  duties  of  a  natural  person.    Being  lined. 
created  by  the  law  it  may  continue  for  any  length  of 
time  which  the  law  prescribes. 

S  882.  A  corporation  can  only  be  created  by  autho-  Bow 
ntjr  of  a  statate.    But  the  statute  may  be  special  for  a  par- 

11 
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tknilar  coipoiatioii,  or  general  for  a  namber  of  corpora- 
tions. 

RM€m-  §  888.  Every  grant  of  corporate  power  is  subject  to 

p^||[2.^      alteration,  suspension  or  repeal,  in  the  discretion  of  the 
legislature. 

1  fi.  &,  600,  §  7. 

nirtinction       §  884.  Corporations  are  either : 

of  coipor»-  * 

««-•  1.  Public;  or, 

2.  Private. 


Pnwteoor-       §  885.  A  public  corporation  is  one  that  has  for  its  ob- 
o«fln^       ject  the  government  of  a  portion  of  the  state;  such  corpo- 
rations are  regulated  bj  the  Political  Cods,  and  bj  local 
statutes. 

PriT»tecor-      §  886.  Private  corporations  are  of  three  kinds: 

1.  Corporations  for  religion ; 

2.  Corporations  for  benevolence ; 
8.  Corporations  for  profit. 

They  may  be  formed  for  the  purposes  hereafter  enume- 
rated, in  the  way  prescribed  by  general  laws  respectively 
applicable  thereto. 

g^^  §  887.  Corporations  for  religion  may  be  formed  in  the 

reiigicm.      following  cases : 

1.  The  male  persons  of  full  age  of  any  church  or  con- 
gregation in  communion  with  the  Protestant  Episcopal 
Church  may  form  a  corporation  for  the  purposes  of  that 
church  ;* 

2.  The  minister  and  officers  of  any  Eeformed  Protestant 
Dutch  church  or  congregation  may  form  a  corporation  for 
the  purposes  of  that  church  ;• 

8.  The  minister  and  officers  of  any  Eeformed  Presby- 
terian church  or  congregation  may  form  a  corporation  for 
the  purposes  of  that  church  ;* 

*  2  R.  L.,  212;  same  Stat,  2  R.  a,  6th  ed.,  604^  612. 
'  2  B.  L.,  212 ;  same  stat,  2  B.  S.,  6th  ed^  606. 
'  2  B.  S.,  6th  ed.,  612. 
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4h  The  male  persons  of  full  age  belonging  to  any  other 
chmohi  oongregation,  or  religious  societj,  may  form  a  cor^ 
poration  for  the  purposes  of  such  churchy  congregation  or 
society;' 

6.  Any  seven  or  more  citizens  of  the  United  States,  of 
full  age,  and  a  majority  of  them  residents  of  this  state,  may 
form  a  corporation  to  found  and  continue  one  or  more  free 
churches.' 

§  838.  Corporations  for  benevolence  may  be  formed  in  ^Stti 
the  following  cases :  ^S!^ 

1.  By  five  or  more  citizens  of  the  United  States,  of  foil 
age^  a  minority  of  whom  are  citizens  and  residents  of  this 
state,  for  benevolent,  charitable,  literary,  scientific  or  mis* 
sionary ;  or  mission  or  other  Sabbath-school  purposes ;' 

2.  By  three  or  more  residents  of  this  state^  for  the  pur- 
pose of  founding  or  maintaining  a  library  ;* 

8.  By  five  or  more  citizens  of  the  United  States,  of  foil 
age,  for  the  purpose  of  promoting  the  fine  arts;* 

4.  By  seven  or  more  residents  of  this  state,  for  the  pur- 
pose of  procuring  and  holding  lands  to  be  used  exclusively 
for  a  cemetery  ;• 

6.  By  two  or  more  persons,  for  the  purposes  of  a  private 
or  fomily  cemetry ;' 

6.  By  seven  or  more  persons,  for  the  purpose  of  con- 
structing parks  to  be  used  for  skating,  and  other  lawfol 
sports;' 

7.  By  ten  or  more  persons  of  foil  age,  citizens  of  the 
United  States,  a  majority  of  whom  are  citizens  of  this  state^ 
to  form  a  county  or  town,  agricultural  or  horticultural 
society.* 

*  3  B.  L.,  213;  3  B.  S.,  5th  ed.,  606. 
'  Laws  of  18lU,  ch.  218. 

'  Laws  of  1848,  ch.  319,  as  amended  bj  laws  of  186T,  cfa. 
302,  and  1861,  ch.  239. 

*  Laws  of  1863,  ch.  395. 

*  Laws  of  1860,  ch.  242. 

"  Laws  of  1847,  ch.  133 ;  1854^  ch.  112. 

*  Laws  of  1864^  ch.  112. 
"  Laws  of  1861,  oh.  149. 

*  LawB  of  1856,  eh.  426,  as  amended  1857,  dL  53L 
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The  r^ents  of  the  uniyersily  may  inoorporate  acade* 
mies,  and  other  institutions  of  learning,  under  general 
regulations  established  by  them.* 

^SSS^         §  S89.  Corporations  for  profit  may  be  formed  in  the  fol- 
•'**'•         lowing  cases : 

1.  By  thirteen  or  more  persons,  for  the  purpose  of  marine 
insurance;'  or  for  the  purpose  of  making  insurance  on  dwell- 
ings,  stores,  and  other  property,  against  losses  by  fire,  and 
the  risks  of  inland  navigation  and  transportation ;'  or  for 
the  purpose  of  making  insurance  on  life  and  health,  and 
dealhig  in  annuities  ;* 

2.  By  twenty-five  or  more  residents  of  any  town  or  two 
adjoining  towns,  owning  property,  of  not  less  than  fifty 
thousand  dollars  in  value  which  they  desire  to  have  in- 
sured, for  the  purpose  of  mutual  insurance  ;* 

8.  By  twenty  or  more  residents  of  this  state,  for  the 
purpose  of  mutual  insurance  against  loss  by  thefts  of 
horses,  cattle  or  sheep,  or  expense  in  recovering  such 
animals  as  may  be  stolen,  or  in  the  apprehension  of  the 
thief;* 

4.  By  twenty-five  or  more  persons,  for  the  purpose  of 
constructing  and  maintaining  a  railroad  ;* 

6.  By  five  or  more  persons,  for  the  purpose  of  construct- 
ing and  maintaining  a  plankroad  or  turnpike;*  or  for  the 
purpose  of  constructing  and  maintaining  a  bridge  across 
any  stream  ;* 

6.  By  fifteen  or  more  persons,  for  the  purpose  of  con- 
ducting a  stage  or  omnibus  route  in  the  city  of  New 
York;" 

'  Laws  of  1863,  ch.  184 

'  Laws  of  1849,  ch.  808,  as  restricted  to  Marine  Insurance 

hy  the  Laws  of  1863,  ch.  463,  ch.  466. 
'  Laws  of  1863,  ch.  466. 

*  Laws  of  1863,  ch.  463. 

*  Laws  of  1867,  ch.  789;  amended  Laws  of  1868,  ch.  296. 

*  Laws  of  1869,  oh.  168. 

*  PoUtlcal  Code;  Laws  of  1860,  6L  140. 
"  Laws  of  1847,  ch.  210. 

*  Laws  of  1848,  oh.  269. 

*  Laws  of  1864,  ch.  142. 
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7.  By  three  or  more  personB,  for  the  purpose  of  con- 
dacting  a  ferry  ;* 

8.  By  any  number  of  persons,  for  constructing  a  tele- 
graph;" 

9.  By  any  seven  or  more  persons,  for  the  purpose  of 
providing  and  navigating  upon  the  seas,  ships  to  be  pro- 
pelled solely  or  partly  by  any  expansive  fluid  ;• 

10.  By  five  or  more  peraons  for  the  purpose  of  provid- 
ing ships  to  be  used  upon  lakes,  rivers  and  canals;*  or 
for  the  purpose  of  providing  gas  for  lighting  any  city, 
town  or  village ;' 

11.  By  three  or  more  persons,  for  the  purpose  of  carry- 
ing on  any  manufacturing,  mining,  mechanical  or  chemical 
business,  or  printing  and  publishing  books,  pamphlets  an'' 
newspapers  ;• 

12.  By  nine  or  more  persons,  for  the  purpose  of  accu- 
mulating a  fund  for  the  purchase  of  real  property,  the 
erection  of  buildings  or  the  making  improvements,  or  pay- 
ing off  incumbrances  on  real  property  or  aiding  its  mem- 
bers to  do  so  ;* 

18.  By  five  or  more  persons,  for  the  erection  of  build- 
ings;" 

14.  By  five  or  more  persons,  for  the  purpose  of  breeding 
horses;*  or  for  the  purpose  of  importing  and  breeding 
domestic  animals ;"  or  for  the  purpose  of  mining  and  deal- 
ing in  guano ;" 

Associations  for  the  purpose  of  banking  may  also  be 
formed  in  the  mode  provided  by  a  general  law  specially 
applicable  thereto." 

"Laws  of  1853,  ch.  135. 

'  Laws  of  1848,  ch.  265. 

'  Laws  of  1852,  ch.  228,  as  amended,  Laws  of  1853,  ch. 
124.  There  is  another  statute  contemplating  naviga- 
tion on  Lake  George,  Laws  of  1854,  ch.  3. 

*  Laws  of  1854,  ch.  232. 

*  Laws  of  1848,  ch.  37. 

*  Laws  of  1848,  ch.  40,  as  amended.  Laws  of  1857,  ch.  262. 
'  Laws  of  1851,  ch.  122. 

■  Laws  of  1853,  ch.  117. 

*  Laws  of  1854,  ch.  269. 
»  Laws  of  1857,  ch.  776. 
»  Laws  of  1857,  ch.  646. 
"  Laws  of  1838,  ch.  260. 
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^^*"*'**^  §  840.  The  instrument  by  which  a  corporation  is  con- 
stituted is  called  its  charter,  whether  that  be  a  statute,  as 
in  case  of  a  special  charter,  or  the  document  prescribed  by 
a  general  statute,  for  the  constitution  of  the  corporation. 

^f2J5£?  §  841.  In  order  to  constitute  a  private  corporation,  there 
must  not  only  be  a  statutory  authority,  but  an  acceptance 
of  that  authority  by  a  majority  of  the  corporators,  or  their 
agents/    The  acceptance  cannot  be  conditional  or  qualified.' 

'  Ang.  &  Ames  on  0.,  75-77. 
'  Id.,  80,  81 ;  3  Edw.,  363. 


U. 


Daalen 
wlthaooiw 
poration 
cannot 
quMtion 
us  corpo- 
rate exii- 
tence. 


Name. 


Wlioa'^ 
oorpora- 
tora. 


§  842.  Except  when  otherwise  expressly  provided,  such 

acceptance  may  be  proved  like  any  other  £iict. 

• 

§  843.  One  who  assumes  an  obligation  to  an  ostensible 
corporation,  as  such,  cannot  resist  the  obligation  on  the 
ground  that  there  was  in  &ct  no  such  corporation,  until 
that  &ct  has  been  adjudged  in  a  direct  proceeding  for  the 
purpose. 

§  844.  Every  corporation  must  have  a  corporate  name, 
which  it  has  no  power  to  change  unless  expressly  authorized 
by  law;  but  the  name  is  to  be  deemed  matter  of  descrip- 
tion, so  that  a  mistake  in  the  name,  in  any  instrument,  may 
be  disregarded  if  a  sufficient  description  remains,  by  which 
to  ascertain  the  corporation  intended. 

Ang.  &  Ames  on  C,  93,  94. 

§  845.  ]Sxcept  when  it  is  otherwise  provided,  any  person 
becomes  a  corporator  upon  the  issue  to  him  of  stock. 


ARTICLE  n. 


STOCK. 

SsonOK  346.  Subscriptions  for  stock. 

347.  Remedies  for  non-pajment  of  subscriptioii. 

348.  Issue  of  stock. 

349.  Transfers  of  stock. 

350.  Overissue  of  stock. 

351.  Purchase  of  stock  bj  the  corporation. 
862.  Dividends. 
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§  846.  A  subsGription  to  the  stock  of  a  corporation  about  [loflSM^ 
to  be  formed,  inures  to  the  benefit  of  the  corporation,  when  •*°**' 
it  is  formed,  and  may  bo  enforced  by  it 

Hamilton  t  Dansville  Plankroad  Go.  a.  Rice,  *l  Barb^ 
157 ;  Poughkeepsie  &  Salt  Point  Plankroad  Go.  a.  Griffin, 
21  IcLf  464;  Schenectady  k  Saratoga  Plankroad  Go.  a. 
Thatcher,  11  N,  7.,  102 ;  Lake  Ontario,  Ac,  R.  R.  Go.  a. 
Mason,  16  K  71,  451 ;  Rensselaer  k  Washington  Plank- 
road Oo,  a.  Barton,  16  Id^  457,  note. 

§  347.  When  a  corporation  is  authorized  by  the  charter  Remediei 
or  the  terms  of  the  subscription  to  forfeit  stock  for  the  non-  j^^mdi 
payment  of  the  subscription,  it  may  either  forfeit  the  stock,  tcriptum. 
or  recover  the  amount  of  the  subscription,'  but  cannot  do 
both.* 

'  Harlem  Ganal  Go.  a,  Seixas,  3  Hall,  504;  The  Same  a* 
Spear,  JdL,  510;  Palmer  a.  Lawrence,  3  Sandf,^  161; 
Union  Turnpike  Go.  a,  Jenkins,  1  C7at.,  381 ;  Goshen 
Turnpike  Go.  a,  Hurtin,  9  Johns.^  217 ;  Dutchess  Gotton 
Manufactory  a.  Davis,  14  /<!,  238. 

*  Small  a.  Herkimer  Manufacturing  Go.,  2N.7^  330. 

§  348.  Stock  is  issued  by  placing  it  in  the  name  of  the  JJJJS®' 
stockholder  upon  the  books  of  the  corporation  ;*  unless  the 
issue  of  a  certificate  of  stock  is  required  by  the  charter  or 
by-laws,  in  which  case  the  stock  is  issued  by  the  execution 
and  delivery  of  the  certificate.* 

"  Thorp  a,  Woodhull,  1  Sandf.  Ch.,  411. 

•  Jones  a,  Terre  Haute  R.  R.  Go.,  17  How.  iV.,  529. 

§  349.  A  certificate  of  stock  may  be  transferred  like  any  Tnmrfers 
other  personal  property ;  and  a  transfer  on  the  books  of 
the  corporation  is  not  necessary,  as  between  the  parties  to 
the  transfer ;  *  but  a  certificate  is  not  a  negotiable  instru- 
ment,* and  a  transfer  does  not  confer  any  greater  rights 
against  the  corporation  than  the  former  holder  of  the  stock 
possessed. 

'Bank  of  Utica  a,  Smalley,  2  Cow.^  770;  Gommerdal 
Bank  a.  Kortright,  22  Wend.,  348 ;  Gilbert  a.  Manches- 
ter Iron  Co.,  11  Wend.,  627. 

'  Dunn  a.  Commercial  Bank,  1 1  Barb.,  580 ;  Stebbins  Ck 
Phcenix  Fire  Ins.  Co.,  3  Paige,  350 ;  Mechanics'  Bank 
a.  N.  Y.  A  New  Haven  R.  R  Go.,  13  K  7.,  699; 
McGready  a.  Rumsey,  6  Duer,  574. 
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SrSoc£*  §  860.  A  corporation  whose  capital  is,  by  its  charter, 
limited,  either  in  amount  or  in  number  of  shares,  cannot 
issue  valid  certificates  in  excess  of  the  limits. 

Mechanics*  Bank  a.  N.  T.  A  New  Haven  R.  B.  Oo,  13 
y.  7^  699. 

So^S?the      ^  ®^^'  ^^^^'^  Otherwise  provided,  a  corporation  may 
oorporir      purchase,  hold  and  transfer  shares  of  its  own  stock. 

City  Bank  of  Columbus  a,  Bruce,  17  N,  7,,  607.  But 
to  the  oontrary  was  Barton  a.  Port  Jackson  Plankroad 
Co.,  17  Barb^  397. 


BiTSdends. 


§  862.  A  dividend  belongs  to  the  person  in  whose  name 
the  stock  stood  on  the  books  of  the  corporation  on  the  day 
when  it  became  payable. 


ARTICLE  m. 


General 
powen. 


COBPOBATB  POWSBS, 

Sionov  363.  General  powers. 

364,  366.  By-li^wa  and  other  powers. 

366.  Mode  of  acting. 

367.  Meetings  and  agencies. 

368.  Mode  of  exercising  power. 

369.  General  restriction. 

360.  Exercise  of  banking  powers  prohibited. 

361.  Liability  of  stockholders. 

362.  Quorum. 

363.  Powers  of  foreign  corporations. 

364.  Their  liabiliUes. 

§  858.  Every  corporation,  by  virtue  of  its  existence  as 
such,  has  the  following  powers,  unless  otherwise  expressly 
prescribed : 

1.  To  have  succession  by  its  corporate  name,  for  the 
period  limited  in  its  chartei; ;  and  when  no  period  is  limit- 
ed, perpetually ;  subject  to  the  power  of  the  legislature  as 
hereinbefore  provided ; 

2.  To  maintain  and  defend  judicial  proceedings; 

8.  To  make  and  use  a  common  seal,  and  alter  the  same 
at  pleasure ; 

4.  To  hold,  purchase  and  convey  such  real  and  personal 
property,  as  the  purposes  of  the  corporation  require,  not 
exceeding  the  amount  limited  in  ilB  charter; 
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6.  To  appoint  such  subordinate  officers  and  agents,  as 
the  business  of  the  corporation  requires,  and  to  allow  them 
a  suitable  compensation ; 

6.  To  make  by-laws  not  inconsistent  with  the  law  of  the 
land,  for  the  management  of  its  property,  the  regulation  of 
its  a£Eairs,  and  for  the  transfer  of  its  stock ; 

2  R.  a,  699. 

7.  To  admit  and  remove  members; 

2  Kent's  Cohl,  224. 

8.  To  enter  into  any  obligation  essential  to  the  transaction 
of  its  ordinary  affidrs. 

Been  a.  Phoenix  Glass  Co.,  14  Barb.^  368 ;  Partridge  a. 
Badger,  26  Id.,  U6;  Mead  a,  Eeeler,  24/(1,  20;  Curtis  & 
Leavitt,  16  N,  7.,  9. 

§  354.  The  by-laws  of  a  corporation  are  the  regulations  SdSSir 
subordinate  to  the  charter,  prescribed  for  the  government  p®^*^ 
of  its  officers.    They  must  be  made,  by  the  corporators  in 
general  meeting  unless  the  charter  prescribes  a  different 
body  or  a  different  mode. 

This  and  the  four  following  sections  are  new. 

§  855.  The  powers  conferred,  the  duties  prescribed,  the  ^ 

time,  place  and  manner  of  exercising  the  corporate  powers, 

the  means  by  which  persons  may  become  members  or  lose 

membership,  the  kind  and  number  of  officers,   and  the 

manner  of  their  appointment  or  removal,  are  prescribed  by 
the  statutes  relatmg  to  the  corporations  respectively,  or 

the  by-laws  made  in  pursuance  of  those  statutes. 

§  356.  A  corporation  may  act :  }^^^ 

1.  By  writing,  under  the  corporate  seal ; 

2.  By  writing  signed  by  an  authorized  agent; 

8.  By  resolution  of  the  corporators,  directors,  or  other 
managing  body ; 

4.  By  an  authorized  agent 

§  857.  Unless  otherwise  expressly  authorized  by  its  char-  JJf**"*' 
ter,   the  meetings  of  the  corporators,  directors  or  other  ^«^ 
managing  body,  must  be  held  within  the  jurisdiction  of  the 
State  by  whose  authority  the  corporation  was  created.    It 
may,  howeveri  also  have  agencies  elsewhere. 

12 
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The  meetiDgs  of  a  public  corporation  or  of  its  officers 
must  also  be  held  within  the  limits  of  its  own  jurisdictioD. 

Smtoi^        §  8^8.  Where  the  law  confers  power  upon  a  corporation 
power.        to  do  an  act  in  a  certain  mode,  its  power  is  confined  to  the 
mode  prescribed. 

Farmers*  Loan  and  Trust  Company  a.  OarroU,  SBarh.^ 
613 ;  Brady  a.  Major,  &a,  of  New  York,  2  Baaw^  173. 

TCiSS^on.  §  ^^^'  Besides  the  powers  and  duties  specified  in  this 
chapter,  and  such  others  as  are  expressly  conferred  by 
statute  or  may  be  necessary  to  the  exercise  of  the  powers  so 
conferred,  a  corporation  has  no  other  power. 

This  and  the  three  following  sections  are  from  1  R.  S., 
600,  §g  3-6. 

gwg*^®'  §  860.  No  corporation,  not  expressly  incorporated  for 
ffiwSS.**^  banking  purposes,  possesses  the  power  of  discounting  bills, 
notes  or  other  evidences  of  debt,  of  receiving  deposits,  of 
buying  gold  and  silver  bullion  or  foreign  coins,  of  buying 
and  selling  bills  of  exchange,  or  of  issuing  bills,  notes  or 
other  evidences  of  debt,  upon  loan  or  lor  circulation  as 
money. 

1  R.  a,  600,  §  4. 

of*rtoc£  §  ^^^'  ^^^^  *^®  whole  capital  of  a  corporation  is  not 

holders.  p^ij  in,  and  the  capital  paid  is  insufficient  to  satisfy  the 
claims  of  its  creditors,  each  stockholder  is  bound  to  pay  on 
each  share  held  by  him,  the  sum  necessary  to  complete  the 
amount  of  such  share  as  fixed  by  the  charter,  or  such  pro- 
portion of  that  sum  as  is  required  to  satisfy  the  debts  of 
the  corporation.  • 

1  R.  S.,  600,  §  5. 

Qnomm.  §  862.  When  the  corporate  powers  of  any  corporation 

are  directed  by  its  charter  to  be  exercised  by  any  particular 
body,  or  number  of  persons,  a  majority  of  such  body,  or 
persons,  if  it  is  not  otherwise  provided  by  the  charter,  is  a 
sufficient  number  to  form  a  board  for  the  transaction  of 
business.  Such  board  must  be  convened  in  the  mode  pre- 
scribed by  the  charter,  or  by-laws,  or  by  notice  to  all  the 
members  of  such  body  within  the  state ;  and  every  decision 
of  a  majority  of  the  persons  thus  duly  assembled  as  a 
board,  is  valid. 

1 R.  S.,  600,  §  6. 
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oorw 

iODl. 


§  863.  A  foreign  corporation  can  perform  no  act  in  this  j^^JS^?^ 
States  which  is  forbidden  by  the  laws  or  is  contrary  to  the  i»»»«^ 
policjr  of  the  state. 

§  864.  Every  act  of  a  foreign  corporation  done  in  this  Their  lUr 
State  is  subject  to  its  laws,  and  the  corporation  itself  may 
be  sned  in  the  way  prescribed  by  the  Code  of  Civil  Pro- 
oedore. 


ARTICLE  IV. 

DIBSOLirnON  OF  COBPORAXIONS. 

Sioxiov  365.  Forfeitare  for  non-oaer. 

366.  Trustees  in  case  of  diasolutioo. 

367.  Their  powers. 

368.  Proceedings  to  dissolve. 

369.  BeyivaL 

§  365.  Tf  any  corporation  hereafter  created  by  the  Le-  JjJ^?^ 
gislatore,  does  not  organize  and  commence  the  transaction 
of  its  business  within  one  year  from  the  date  of  its  incor- 
poration, its  corporate  powers  shall  cease  */  unless  a  different 
time  within  which  its  business  must  be  commenced,  is  fixed 
by  law." 

•IR.S.,600,  §1 

*This  qualification  which  by  the  Laws  of  1846,  dL  156, 

was  applied  to  Railroad  Corporations,  is  here  made  ap* 

plioable  to  all  kinds. 

§  866.  Upon  the  dissolution  of  any  corporation,  unless  Tnuteetin 
other  persons  are  appointed  by  the  Legislature,  or  by  some  SJSoioUon. 
court  of  competent  authority,  its  directors  or  managers  at 
the  time  of  its  dissolution  become  the  trustees  of  the 
creditors  and  stockholders  of  the  corporation  dissolved, 
and  have  power  to  settle  its  affairs,  collect  and  pay  debts, 
and  divide  among  the  stockholders  the  property  that  re- 
mains after  the  payment  of  debts  and  necessary  expenses  f 
and  for  this  purpose  may  maintain  or  defend  any  judicial 
proceeding. 

1  R.  S.,  600,  §  9. 

§  367.  Such  trustees  are  jointly  and  severally  responsible  Their 
to  the  creditors  and  stockholders  of  such  corporation,  to  the  ^^•"' 
extent  of  its  property  that  comes  into  their  hands. 

1  R.  a,  601,  §  10. 
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§  368.  The  cases  and  mode  in  which  corporators  may  be 
•ofrB.         dissolved,  and  the  mode  in  which  the  dissolution  may  be 
adjudged,  are  provided  by  the  Code  of  Civil  Prooedure. 

The  reference  is  to  the  Code  of  OiTil  Prooedure^  m  i»> 
ported  oomplete. 

BeriTii.  §  869.  A  corporation  once  dissolved  can  be  revived  only 

by  the  same  power  by  which  it  could  be  created. 


CHAPTER  TV. 

PBODUCTS  OF  THE  lOKD. 

Qaorixm  370.  How  far  the  subject  of  propertj. 
37  L  Joint  authorship. 

372.  Transfer. 

373.  Effect  of  publication. 

374.  Subsequent  inrentor,  author,  Ac. 
376.  Prirate  writings. 

How  fkr  §  870.  The  author  of  any  product  of  the  mind,  whether 

jectof  pro-  it  IS  an  invention,  or  a  composition  in  letters  or  art^  or  a 
design,  delineation  or  other  graphical  representation,  has 
an  exclusive  property  therein,  and  in  the  representation 
or  expression  thereof,  which  continues  so  long  as  the  pro- 
duct and  the  representations  or  expressions  thereof,  made 
by  him,  remain  in  his  possession. 

Joint  an-         §  871.  Where  several  persons  are  jointly  concerned  in 
^'      any  such  product  of  the  mind,  they  are  joint  owners  thereo£ 

If  the  product  is  single,  the  ownership  is  in  equal  pro- 
portions, unless  otherwise  agreed. 

fPranitor.  §  372.  The  owner  of  any  product  of  the  mind,  or  of  any 
representation  or  expression  thereof  may  transfer  his  pro- 
perty in  the  same. 

xffectof  §  878.  If  the  owner  of  such  product,  inlentionaUy  makes 

uon.  it  public,  without  securing  the  privilege  afforded  to  an 

author  or  inventor,  by  act  of  Congress,  a  copy  or  repro- 
duction may  be  made  public  by  any  person,  without 
responsibility  to  the  owner. 
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§  874.  If  the  owner  does  not  make  it  public,  any  other  snbseqnent 
person  sabsequentlj  and  origiQallj  producing  the  same  «itiior,ic. 
thing,  has  the  same  right  therein,  which  is  exclusive  to  the 
tame  extent,  as  against  all  persons  except  the  prior  author, 
or  those  claiming  under  him. 

§  876.  Letters,  and  other  private  communications  in  PriTsto 
writing,  belong  to  the  person  to  whom  they  are  addressed 
and  delivered ;  but  they  cannot  be  published  against  the 
will  of  the  writer,  except  by  authority  of  law. 

See  Woolaey  a.  Judd,  4  jDimt,  389  and  caaes  there  cited; 
ElTre  a.  Higbee,  22  Ovw,  Pr.^  198. 


CHAPTER  V. 

OTHER  KINDS  OF  PERSONAL  PROPERTY. 

SionoH  376.  Trade-marks  and  signs. 
377.  Good-will  of  business. 
878.  TiUe  deeds. 

§  876.  One  who  produces  or  deals  in'  a  thing,  or  con-  Trade- 
docts  a  business,*  may  appropriate  to  his  exclusive  use,  as  S^f 
a  trade-mark,  any  form,  symbol  or  name,  which  has  not 
been  so  appropriated  by  another,  to  designate  the  origin  or 
ownership  thereof;  but  he  cannot  exclusively  appropriate 
any  designation  or  part  of  a  designation,  which  relates 
only  to  the  name,  quality  or  description  of  the  thing  or 
business.* 

'  Taylor  a.  Carpenter,  2  Scmdf.  Ch,^  603. 

*  Howard  a.  Henriques,  8  Sandf.^  726. 

*  Amoskeag  Manufacturing  Go.  a.  Spear,  2  Sandf.^  699; 

Fetridge  a.  Wells,  4  AhboWe  Ft,,  144. 

S  877.  The  good-will  of  a  business  is  the  value  of  the  §<»?l^w 

of  DStlnMS. 

expectation  of  continued  public  patronage.  This  good  will 
passes  on  a  sale  of  the  establishment,  unless  otherwise 
agreed. 

I  878.  Instruments  essential  to  the  title  of  real  property,  Tiuedeed^ 
and  which  are  not  kept  in  a  public  office  as  a  record  pur- 
suant to  law,  belong  to  the  person  in  whom,  for  the  time 
bmngy  BOoh  title  may  be  vested,  and  pass  with  the  title. 


PAET  IV. 

ACQUISITION   OP  PEOPEETT. 

Title    L  Modes  in  which  property  may  be  aoqoired. 

n.  Occupancy. 
HL  Accession. 
IV.  Transfers. 

V.  Wills. 
VL  Succession. 

TITLE  L 

MODES   IN   WHICH  PBOPEBTT  MAT  BE  ACQUIBED. 

§  379.  Property  is  acquired  by 

1.  Occupancy; 

2.  Accession; 
8.  Transfer  J 
4.  Will;  or 
6.  Succession. 


1 


TITLE  n. 

OCCUPANCY. 

Sicnoir  380.  Occupancy  confers  title. 
381.  Prescription. 

§  880.  Occupancy  for  any  period  confers  a  title  good  ^jl^gj"^ 
against  all  except  those  who  have  title  by  accession,  trans-  ***!•• 
fer,  will  or  succession. 

§  881.  Occupancy  for  the  period  prescribed  by  the  Code  Prwcrip. 
OF  CrvTL  Procedure  as  sufficient  to  bar  an  action  for  the 
recovery  of  the  property,  confers  a  title  thereto,  denomi- 
nated a  title  by  prescription,  which  is  good  against  aU. 
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TITLE  m. 


ACCESSION. 


Ohiptr  L  To  real  property. 

n.  To  personal  pr(^>er^. 


CHAPTER  L 


FlxtiirM* 


Utarton. 


Sodden  re- 
moral  of 


ACCESSION  TO  BSAL  PROPSBTT. 

8B0Tl(»r882.  fixtures. 

383.  AlluTion. 

384.  Sadden  removal  of  bank. 
386.  Islands,  in  navigable  streams. 

386.  In  unnayigable  streams. 

387.  Islands  formed  by  division  of  stream. 
888.  Ownership  of  abandoned  bed  of  stream. 

§  882.  When  a  person  affixes  his  property  to  the  land 
of  another,  without  an  agreement  permitting  him  to  re- 
move it,  the  thing  affixed  belongs  to  the  owner  of  the 
land,  unless  he  chooses  to  require  the  former  to  remove  it 

§  883.  Where,  by  natural  causes,  land  forms  in  imper- 
ceptible degrees  upon  the  bank  of  a  river  or  stream,  navi- 
gable or  not  navigable,  either  by  accumulation  of  material,* 
or  by  the  retiring  of  the  stream,*  the  same  belongs  to  the 
owner  of  the  bank,  subject  to  any  existing  rights  of  way 
over  the  bank. 

'  Halsej  a.  MoCormidE,  18  K  T,  147. 
*  Code  Napoleon,  Art  666,  667. 

§  884.  If  a  river  or  stream,  navigable  or  not  navigable, 
carries  away,  by  sudden  violence,  a  considerable  and  dis- 
tinguishable  part  of  a  bank,  and  bears  it  to  a  lower  or  oppo- 
site bank,  the  owner  of  the  part  carried  away  may  reclaim 
his  property  within  a  year  after  the  proprietor  of  the  land 
to  which  the  part  carried  away  has  been  united,  takes  pos- 
session  thereof 

This  and  the  four  following  leetkaii  are  atmllar  to  tiiots 
of  Uie  Code  Ni^otooo,  Aria  M9-6S8. 
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§885.  Islands,  and  accumulations  of  mud,  fonned  in  the  iBiinds,  in 
'  '  SAvigable 

bed  of  rivers  or  streams  which  are  navigable,  belong  to  the  «ir««ne. 
state,  if  there  is  no  title  or  prescription  to  the  contrary. 

§  886.  Islands  and  accumulations  of  mud  formed  in  ^Iwe"*^*" 
rivers  and  streams  which  are  not  navigable  belong  to  the  »^"*°»»- 
owner  of  the  shore  on  that  side  where  the  island  is  formed; 
if  the  island  is  not  formed  on  one  side  only,  it  belongs  to 
the  owners  of  the  shore  on  the  two  sides,  divided  by  an 
imaginary  line  drawn  through  the  middle  of  the  river. 

§  887.  If  a  river  or  stream,  navigable  or  not  navigable,  i»umds 

...  ...  o  >    formed  by 

in  forming  itself  a  new  arm,  divides  itself  and  surrounds  divition  of 
lands  belonging  to  the  owner  of  the  shore,  and  thereby 
forms  an  island,  such  owner  retains  the  ownership  of  his 
land. 

§  888.  If  a  river  or  stream,  navigable  or  not  navigable,  owoerBhip 
forms  a  new  course,  abandoning  its  ancient  bed,  the  owners  SoneS  bed 
of  the  land  newly  occupied  take,  by  way  of  indemnity,  the  ^  *  **"* 
ancient  bed  abandoned,  each  in  proportion  to  the  land  of 
which  he  has  been  deprived 


CHAPTER  IL 

ACCESSION  TO  PEBSONAL  PROPERTY. 

The  provisions  of  this  chapter,  except  g  157,  are 
similar  to  those  of  the  Code  Napoleon  and  the  Ck>de  of 
Louisiana. 

Bionoir  389.  Accession  by  uniting  several  things. 

890.  Uniting  materials  and  workmanship. 

891.  Separable  materials. 

892.  Materials  of  several  owners. 

893.  WillM  trespassers. 

394.  Owner  may  elect  between  the  thing  and  its  value. 
396.  Wrong  doer  liable  in  damages  and  criminally. 

§  889.  When  things  of  difiEerent  owners,  which  have  Aocetsion 
been  united  so  as  to  form  a  whole,  are  of  a  nature  to  be  sevmi "' 
separated  again,  the  whole  belongs  to  the  owner  of  the 
tUng  which  forms  the  principal  part,  and  he  must  reim* 
bono  the  value  of  the  residue  to  the  other  owner. 

■ 
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That  part  is  to  be  deemed  the  principal  to  which  the 
other  has  been  united  only  for  the  use,  ornament  or  com- 
pletion of  the  former,  unless  the  latter  is  the  more  valua- 
ble and  has  been  united  without  the  knowledge  of  its 
owner,  in  which  case  he  may  require  it  to  be  separated 
and  returned  to  him,  although  some  injury  should  result 
to  the  thing  to  which  it  has  been  united. 

If  neither  can  be  considered  the  principal,  within  the 
foregoing  rule,  the  more  valuable,  or,  if  the  values  are 
nearly  equal,  the  more  considerable  in  bulk,  is  to  be 
deemed  the  principal  part 

§  890.  If  one  makes  a  thing  from  materials  belonging 
to  another,  the  latter  may  claim  the  thing  on  reimbursing 
the  value  of  the  workmanship,  unless  the  value  of  the 
workmanship  exceeds  the  value  of  the  thing  made,  in 
which  case  the  thing  belongs  to  the  maker,  on  reimbursing 
the  value  of  the  materials. 

§  891.  Where  a  person  has  made  use  of  materials,  which 
in  part  belong  to  him  and  in  part  to  another,  in  order  to 
form  a  thing  of  a  new  description,  without  having  destroyed 
any  of  the  materials,  but  in  such  a  way  that  they  cannot 
be  separated  without  inconvenience,  the  thing  formed  is 
common  to  both  proprietors ;  in  proportion,  as  respects 
the  one,  of  the  materials  belonging  to  him,  and  as  respects 
the  other,  of  the  materials  belonging  to  him,  and  the  price 
of  his  workmanship. 

§  392.  When  a  thing  has  been  formed  by  the  admixture 
of  several  materials  of  different  owners,  and  neither  can  be 
considered  the  principal  substance,  if  the  materials  can  be 
separated,  the  owner  without  whose  consent  the  admix- 
ture was  made,  may  require  a  separation.  If  they  cannot 
be  separated  without  inconvenience,  the  owners  acquire 
the  thing  in  common,  in  proportion  to  the  quantity, 
quality,  and  value  of  their  materials. 

K  the  materials  of  one  were  far  superior  to  the  others, 
both  in  quantity  and  value,  such  one  may  claim  the  thing 
on  reimbursing  to  the  others  the  value  of  their  materials. 
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§  893.  The  forgoing  sections  of  this  article  do  not  apply  wmfw 
where  a  person  willfullj  uses  the  matenals  of  another  with- 
out his  consent ;  but,  in  such  case,  the  product  belongs  to 
the  owner  of  the  material,  if  its  identity  can  be  traced. 

Silsbcuy  a.  McOoon,  3  K  T^  379. 

§  894.  In  all  cases  where  a  proprietor  whose  material  2SS%^ 
has  been  used  without  his  knowledge,  in  order  to  form  a  JJim  wJlf 
product  of  a  diflFerent  description,  can  claim  a  property  in  **"  ^^'*** 
such  product,  he  has  the  election  of  demanding  restitution 
of  his  material,   in  kind,  in  the  same  quantity,  weight, 
measure,  and  quality,  or  the  value  thereof;  or  where  he  is 
entitled  to  the  product,  the  value  thereof  in  place  of  the 
product 

§  395.  Persons   who    employ  materials   belonging   to  JJ^™^*^ 
others,  without  their  knowledge,  may  ako  be  held  Uable  j2d^Si- 
in  damages,  and  criminally,  in  proper  cases.  '**"^' 


TITLE  IV. 

TRANSFERS. 

Chaftsb     L  Transfers  defined 

n.  Transfers  of  real  property, 
m.  Transfers  of  personal  property. 
IV.  Recording  transfers. 
y.  Fraudulent  transfers. 


CHAPTER  I. 

TRANSFERS  DEFINED. 


§  396.  Transfer  is  an  act  between  living  persons,  by 
which  one  conveys  to  another  the  title  to  property.*  It 
may  be  in  writing,  or  in  certain  cases  without  writing.  A 
transfer  by  writing  is  also  called  a  grant  or  conveyance. 


*  The  obligations  of  the  parties  to  a  transfer  for  consideration,  or  to  a  contract 
of  hirfng,  are  regulated  by  the  chapter  on  Bales,  on  Exchange,  and  on  Hiring. 
Tnasfen  In  trost  for  the  benefit  of  creditors  are  regulated  by  the  chapter  on 
MMor  and  Creditor. 
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398. 

399. 
400. 
401. 
402. 
403. 
404. 
405. 
406. 
407. 
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TRAKSTERS  OF  REAL  PROPERTY. 

Requisites  to  convey  certain  interests  in  lands. 

Grants  in  fee,  or  of  freeholds,  how  executed ;  when  to  takff 

effect. 
Livery  of  seisin. 
Form  of  grant 

Transfer  of  incidents  and  appurtenances ;  rents. 
Delivery  necessary. 

Delivery  to  grantee  is  necessarily  absolute. 
Delivery  in  escrow. 
Surrendering  or  canceling  grant 
Constructive  delivery. 
Ck)venant8  in  conveyances. 
Lineal  and  collateral  warranties. 
Certain  deeds  declared  grants. 
All  the  estate  of  the  grantor  passes. 
No  greater  estate  passes. 
How  far  conclusive  on  purchasers. 
Conveyances  by  tenants  for  life  or  for  years. 
Attornment  by  tenant,  when  unnecessary.    Liabilities  of 

tenant 
Conveyance  of  land  adversely  possessed. 


§  897.  No  interest  in  real  property,  other  than  a  term 
not  exceeding  one  year,  and  no  trust  or  power,  relating 
thereto,  can  be  created,  transferred,  surrendered  or  declared, 
except  by  operation  of  law,  or  by  a  conveyance  in  writing, 
subscribed  by  the  party  disposing  of  the  same,  or  by  his 
agent,  thereunto  authorized  by  writing. 

This  section  does  not  affect  the  power  of  a  testa- 
tor in  the  disposition  of  his  real  property  by  will;  nor 
prevent  a  trust  from  arising,  or  being  extinguished,  by 
implication  or  operation  of  law ;  nor  does  it  abridge  the 
power  of  the  courts  to  compel  specific  performance  of 
agreements  in  cases  of  part  performance. 

1  R.  S.,  134,  §§  6,  7,  10. 

§  398.  Every  grant  in  fee,  or  of  a  freehold  estate,  must 
be  subscribed  and  sealed  by  the  grantor  or  his  agent ;  and 
if  not  duly  acknowledged,  previous  to  its  delivery,  ac- 
cording to  the  provisions  of  chapter  IV  of  this  tiUe,  its 
execution  muflt  be  attested  by  «t  least  one  witness;  or  if 
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not  so  attested,  it  has  no  effect  as  against  a  subsequent 
purchaser  or  incumbrancer,  or  those  claiming  under  him^ 
until  so  acknowledged. 

1  R.  S.,  138,  §  137 ;  Wood  a.  Chapin,  13  K.  F.,  509. 
The  words  "and  delivery  "  arc  omitted  after  *' execution." 

§  399.  The  mode  of  conveying  lands  by  feoffment,  with  LiTeryof 
livery  of  seisin,  is  abolished. 

1  R.  S.,  738,  §  136. 

§  400.  A  grant  or  conveyance  of  real  property  may  be,  Form  of 
in  substance,  as  follows : 

"  This  grant,  made  the  . .  day  of ,  in  the  year 

,  between  A.  B.,  of ,  of  the  first  part,  and 

C.  D.,  of ,  of  the  second  part,  witnesseth : 

"That  the  party  of  the  first  part  hereby  grants  to  the 

party  of  the  second  part,  in  consideration  of 

dollars,  now  received,  all  the  real  property  situated  in  . . . 
,  and  bounded 

"  Witness  the  hand  and  seal  of  the  party  of  the  first  part 

"  A  B.  [Seal.]  " 

In  England,  the  following  form  is  prescribed  bj  8  and 
9Ffc.,  c.  119: 

"This  indenture,  made,  &c.,  in  pursuance  of  an  act  to 
facilitate  the  conveyance  of  real  property,  between  A.  B. 

and  C.  D. ;  witnesseth :  that,  in  consideration  of 

,  now  paid  by  the  said  G.  D.  to  the  said  A.  B. 

(the  receipt  whereof  is  hereby  by  him  acknowledged),  he^ 
the  said  A.  B.,  doth  grant  imto  the  said  C.  D.,  his  heirs 
and  assigns  forever,  all  that 

In  witness  whereof,  the  said  parties  hereto  have  here- 
unto set  their  hands  and  seals." 

Chan.  Kent  (4  Cam.,  461)  recommends  the  following: 

'*  I,  A.  B.,  in  consideration  of  one  dollar  to  me  paid  by 
0.  D.,  g^rant  to  him  the  lot  of  land  [describing  it] 

Witness  my  hand  and  seal,"  &c. 

A  form  briefer  still  was  held  sufficient  in  Kentucky. 
(Chiles  a.  Conley,  2  Daruiy  23.) 

§  401.  The  transfer  of  land,  with  its  incidents  or  appur-  JSaJS.**^ 
tenances,  carries  the  incidents  mentioned  in  sections  148  J^|^^ 
and  149. 

Bents  may  be  transferred,  in  whole  or  in  part,  like  any  »»*•• 
odier  thing  in  action,  by  a  transfer  of  the  whole  or  part 
of  tibe  xeyersion,  or  of  the  rents  without  the  reversion. 
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DeiiTery  §  402.  A  grant  takes  effect,  so  as  to  vest  the  estate  or 

interest  intended  to  be  conveyed,  only  from  its  delivery. 

1  R.  S.,  738,  §  138. 

DeUyerj  to       §  408.  A  grant  cannot  be  delivered  to  the  grantee  condi- 
necessariij   tionally.     Delivery  to  him  or  bis  agent  is  necessarily 
absolute,  and  the  instrument  takes  effect  thereupon,  dis- 
charged of  any  conditions  on  which  the  delivery  was  made. 

WorraU  a.  Munn,  6  K  T.  (1  Sdd.),  229. 

Deiiyeryin  §  404.  A  grant  may  be  deposited  by  the  grantor  with  a 
Stranger,  to  be  delivered  by  him  on  performance  of  a  con- 
dition, and  on  delivery  by  the  depositary,  it  will  take  effect. 

Clark  a.  Gififord,  10  WencLj  310. 


SiUTondop* 
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§  405.  Redelivering  a  grant  to  the  grantor,  or  canceling 
it,  cannot  operate  to  re-transfer  the  title. 

Jackson  a.  Anderson,  4  Wend.^  474. 
Jackson  a.  Chase,  2  Johm.,  84. 
Raynor  a.  Wilson,  6  IM,  469. 
Nicholson  a.  Halsey,  1  Johns.  Ch,^  417. 

§  406.  Though  an  instrument  be  not  actually  delivered 
into  the  possession  of  the  grantee,  it  is  yet  to  be  deemed 
constructively  delivered  in  the  following  cases : 

1.  Where  the  instrument  is  by  the  agreement  of  the 
parties  at  the  time  of  execution,  understood  to  be  delivered, 
and  under  such  circumstances  that  the  grantee  is  entitled 
to  immediate  delivery  ;* 

2.  Where  it  is  delivered  to  a  stranger  for  the  benefit  of 
the  grantee,  and  his  assent  is  shown  or  may  be  presumed  ;* 

A  voluntary  conveyance  or  settlement  takes  effect  upon 
its  execution,  although  the  grantor  retains  its  possession, 
unless  the  contrary  intention  appears.^ 

'  Scrugham  o.  Wood,  15  Wend.,  546 ;  Roosevelt  o.  Carow, 
6  Barb.,  190. 

•  Church  a.  Oilman,  15  Wend.,  656. 

•  Souverbye  a.  Arden,  1  Johns.  Ch.,  240 ;  Bunn  a.  Win- 

throp,  1  Id.,  329. 

§  407.  No  covenant  is  implied  in  any  conveyance  of 
real  property,  whether  it  contains  special  covenants  or  not 

1  R  a,  738,  §  140. 
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§  408.  Lineal  and  collateral  warranties,  with  all  their  Lineoi  and 
incidents,  are  abolished.     The  liability  of  those  who  ac-  warranties. 
qnire  the  real  property  of  a  decedent,  by  succession  oi 
will,  is  regulated  by  the  Code  of  Civil  Pbocedure. 

1  B.  a,  739,  §  141.    See  Appendix  D. 

§  409.  Deeds  of  bargain  and  sale,  and  of  lease  and  re-  SJJSs  J^ 
lease,  are  deemed  grants.  ^^ 

1  B.  S.,  739,  §  142. 

§  410.  A  grant  of  real  property  passes  all  the  estate  or  ^IJ^^f 
interest  of  the  grantor,  unless  the  intent  to  pass  a  less  estate  ffJSJjf 
or  interest  is  expressed  or  necessarily  implied.    The  term 
"  heirs,"  or  other  words  of  inheritance,  are  not  requisite  to 
create  or  convey  an  estate  in  fee. 

1  B.  S.,  748,  §  1.    The  following  sections  of  this  article 
are  from  1  Id.,  739,  §§  143-147. 

§  411.  No  greater  estate  or  interest  passes  by  any  grant  SuST***' 
or  conveyance,  hereafter  executed,  than  the  grantor  him-  p*"^- 
self  possessed  at  the  delivery  of  the  deed,  or  could  then 
lawfully  convey,  except  that  every  grant  is  conclusive  as 
against  the  grantor  and  those  claiming  from  him  by  suc- 
cession. 

§  412.  Every  grant  is  also  conclusive  as  against  subse-  SmdSve 
quent  purchasers  from  such  grantor,  or  from  his  successors  2Jr£"*^***^ 
claiming  as  such,  except  a  subsequent  purchaser,  in  good 
faith,  and  for  a  valuable  consideration,  who  acquires  a  supe- 
rior title  by  a  conveyance  that  is  first  duly  recorded. 

§  413.  A  conveyance  made  by  a  tenant  for  life  or  years,  2?^7Jy 
of  a  greater  estate  than  he  possessed  or  could  lawfully  Hfe^orfor' 
convey,  does  not  work  a  forfeiture  of  his  estate,  but  passes  ^®*"* 
to  the  grantee  all  the  title,  estate  or  interest  which  such 
tenant  could  lawfully  convey. 

§  414.  When  real  property  is  occupied  by  a  tenant,  a  ^^^™"f"* 
conveyance  thereof,  or  of  the  rents  or  profits,  or  of  any  ^^^^ 
other  interest  therein,  by  the  landlord  of  such  tenant,  is 
valid  without  an  attornment  of  such  tenant  to  the  grantee ; 
but  the  payment  of  rent  to  such  grantor,  by  his  tenant,  J^**^^J^ 
before  notice  of  the  grant,  is  binding  upon  the  grantee;  and 
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the  tenant  is  not  liable  to  the  grantee  for  any  breach  of  the 
condition  of  the  lease,  until  he  has  had  notice  of  the  grani 

§  415.  Every  grant  of  real  property  is  absolutely  void, 
if  at  the  time  of  the  delivery  thereof  such  real  property 
is  in  the  actual  possession  of  a  person  claiming  under  a 
title  adverse  to  that  of  the  grantor.  But  this  section  does 
not  apply  to  grants  by  the  state,  nor  to  judicial  sales. 

Mortgages  of  lands  held  adversely  are  permitted  in  cer- 
tain cases,  by  the  chapter  on  Mortgages. 


When  wri- 
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CHAPTER  HL 

TRANSFERS  OP  PERSONAL  PROPERTY. 
This  chapter  ia  new. 

Sbotion  416.  When  writing  neoessaiy. 

417.  Wlien  title  passes. 

418.  Executed  ag^reement. 

419.  Gifts  defined. 

420.  Gift,  how  made. 

421.  Gift  in  view  of  death. 

422.  423.  Revocation  of. 

424.  When  treated  as  a  legacy. 

§  416.  Personal  property,  other  than  ships,  may  be  trans- 
ferred without  writing,  except  in  the  cases  where  a  writing 
is  required  by  the  chapters  on  Sales  and  on  Mortgages. 

The  transfer  of  title  to  the  whole  or  part  of  a  ship  can 
only  be  made  by  a  written  instrument,  subscribed  by  the 
person  making  the  transfer,  or  his  agent ;  but  there  may 
be  a  valid  oral  agreement  for  such  transfer,  which  the 
courts  may  enforce. 

The  provision  relating  to  ships  is  intended  to  settle 
this  open  question.  The  uniform  language  of  the 
authorities  is  that  a  bill  of  sale  is  the  customary  and 
proper  mode  of  transfer. 

§  417.  The  transfer  of  title  is  not  complete  until  the 
thing  sold  is  identified,*  separated  from  other  things  so  far 
as  not  to  be  in  any  way  confounded  with  them,'  put  in  the 
condition  in  which  the  purchaser  agreed  to  take  it,  and 
ready  for  delivery. 

*  McCandlish  a.  Newman,  22  Penn.,  460. 
"  Aldridge  a.  Johnson,  1  C,  A  B.^  898. 
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§  418.  An  agreement  for  the  sale  of  personal  property  Bzecated 
is  executed,  and  the  sale  is  complete,  as  soon  as  the  vendor 
has,  with  the  assent  of  the  purchaser/  set  apart  the  thing 
sold  for  the  use  of  the  latter,  and  given  him  notice  thereof* 

'  Aldridge  a.  Johnson,  *l  E.  dt  B.,  886,  900 ;  Johnson  a. 

Hunt^  11  Wend,,  138. 
*  See  Andrews  a.  Durant,  113^  I^>40;  Rohdev.ThwaiteflL 

^  R  A  C,  388;  see  Wood  a.  Bell,  h  E,  A  R,  *1*12\ 

Reid  a,  Fairbanks,  13  C,  ds  JBL,  692. 

§  419.  A  gift  is  a  transfer  of  property  made  voluntarily,  gJS.^ 
and  without  consideration. 

The  obligations  of  the  giver  may  not  be  made  the  sub- 
ject of  a  gift. 

Pearson  a.  Pearson,  1  Johns,,  26;  Harris  a.  Clark,  2  K, 
r.,93. 

§  420.  In  cases  in  which  a  writing  is  not  made  essen-  ^^^ 
tial  to  a  transfer,  a  gift  may  be  verbal;  but  in  such 
cases,  if  the  thing  given  is  capable  of  delivery,  there  must 
be  actual  or  symbolical  delivery  in  order  to  render  the  gift 
valid.  In  all  cases  the  means  of  obtaining  possession  and 
control  must  be  given. 

Koble  a.  Smith,  2  Johns.,  62 ;  Woodruff,  a.  Cook,  25  Barh., 
505,  and  see  2  Sandf.  Ch.,  400,  and  cases  cited. 

§  421.  Where  a  person,  being  in  contemplation,  fear  or  oiftin 
peril  of  death,  gives  personal  property  to  another,  to  be  d«»*J^ 
his  only  in  case  the  giver  should  die,  and  accompanies 
Buch  gift  with  actual  or  symbolical  delivery,  requiring  no 
iorthei  act  of  the  giver  to  transfer  the  legal  title,  the  gift 
is  effectual  if  the  giver  die.  Written  evidence  of  such 
gift  is  not  necessary,  but  it  must  be  established  by  the 
evidence  of  two  witnesses  other  than  the  claimant. 

§  422.  A  gift  in  view  of  death  does  not  take  effect,  if  the  Beroca. 
giver  recovers  or  escapes  from  the  peril,  or  revokes  the  gift.     ^  ^ ' 

§  423.  A  gift  in  view  of  death  is  not  affected  by  a  pre- 
vious will ;  nor  by  a  subsequent  will  unless  it  expresses  an 
intention  to  revoke  the  same. 

§  424.  A  gift  in  view  of  death,  so  fiir  as  relates  only  to  JJJJ^ 
the  creditoiB  of  the  giver,  must  be  treated  as  a  legacy.         •  ^^s^ej. 

14 
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CHAPTER  IV. 

RECORDING  TRANSFERS  * 

SionON  426.  Gonveyances  to  be  recorded. 

426.  Powers  of  attorney,  and  contracts  for  land,  how  proved  and 

recorded. 

427.  Letter  recorded,  how  revoked. 

428.  Certain  leases  in  counties  named  not  affected. 

429.  Other  instruments  than  deeds. 

430.  Books  of  record. 

431.  Who  may  take  acknowledgments. 

432.  Requisites  for  acknowledgments. 

433.  Requisites  for  acknowledgments  when  made  hy  married 

women  in  this  state. 

434.  Married  women  residing  out  of  this  state. 

435.  Proof  by  subscribing  witness. 

436.  Proof  of  deed  when  witnesses  are  dead. 

437.  What  proof  to  be  made,  how  certified. 

438.  When  deed  to  be  recorded. 

439.  Effect  of  recording  and  deposit 

440.  Powers  of  attorney  by  married  women  out  of  the  state. 

441.  Transfers  of  personal  property,  Ac. 

MceYSbe  §  ^2^-  ^  conveyance  of  real  property,  excepting  lease- 
reotrded.  holds  for  a  term  not  exceeding  three  years,  must  be  re- 
corded with  the  register  of  deeds,  or,  if  none,  then  with 
the  clerk,  of  the  county  where  the  property  is  situated. 
If  not  so  recorded,  it  is  void  as  against  any  subsequent 
purchaser  (including  an  assignee  of  a  mortgage,  lease  or 
other  conditional  estate),  in  good  faith  and  for  a  valuable 
consideration,  of  the  same  property,  or  any  part  thereof 
whose  conveyance  is  first  duly  recorded. 

The  term  "conveyance,'*  as  used  in  this  section  em- 
braces every  instrument  in  writing  by  which  any  estate  or 
interest  in  real  property  is  created,  aliened,  mortgaged  or 
assigned,  or  by  which  the  title  to  any  real  property  may 
be  affected ;  except  wills,  leases  for  a  term  not  exceeding 
three  years,  and  executory  contracts  for  the  sale  or  pur- 
chase of  real  property,  and  powers  of  attorney. 

1  R.  S.,  756,  §§  1,  36-38. 


*  The  proTiMons  for  pnnisbraent  of  officers  yioUting  the  directions  of  tbe  statute 
in  respect  to  acknowledgments  and  recording  are  omitted  here,  to  be  inserted  in 
tbe  Pkhal  Codb. 
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§  426.  The  preceding  section  does  not  apply  to  a  letter  Powers  of 
of  attorney,  or  other  instrument  containing  a  power  to  ^^f' 
convey  real  property  as  agent  or  attorney  for  the  owner  ^"Jr^jJ^JJa 
thereof;  but  every  such  letter  or  instrument,  and  every  wco^ded. 
executory  contract  for  the  sale  or  purchase  of  real  pro- 
perty, when  proved  or  acknowledged  in  the  manner  pre- 
scribed in  this  chapter,   may  be  recorded  in  the  same 
manner ;  and  when  so  proved  or  acknowledged,  and  the 
record  thereof  when  recorded,  or  the  transcript  of  such 
record,  may  be  read  in  evidence,  in  the  same  manner  and 
with  the  like  effect  as  a  conveyance  recorded  in  such 
county. 

§  427.  No  letter  or  other  instrument  so  recorded  is  to  be  J^SedjSow 
deemed  revoked  by  any  act  of  the  party  by  whom  it  was  "^<*^«*- 
executed,  unless  the  instrument  containing  such  revocation 
is  also  recorded  in  the  same  office  in  which  the  instrument 
containing  the  power  was  recorded. 

1  a.  S.,  163,  §§  39,  40. 

§  428.  The  provisions  of  this  chapter  do  not  extend  to  f^^^ 
leases  for  life  or  lives,  or  for  years,  in  the  counties  of  SSl^^^not 
Albany,  Ulster,  Sullivan,  Herkimer,  Dutchess,  Columbia,  *^*^*^ 
Delaware  and  Schenectady. 

1  R.  s.,  •?63,  §  42. 

§  429.  Any  instrument  or  judgment,  affecting  the  title  S^jjjg 
to  real  property  may  be  recorded  under  this  chapter,  on  **»*'»  <i®«^ 
being  proved  or  acknowledged,  or  if  it  be  a  record,  on 
being  duly  exemplified. 

The  present  statutes  authorize  wills,  letters  patent  of 
the  State,  judgments  in  partition,  &c.,  to  be  recorded. 

§  430.  Conveyances,  absolute  in  terms,  and  not  intended  BookBof 
as  mortgages,  or  as  securities  in  the  nature  of  mortgages, 
are  to  be  recorded  in  one  set  of  books,  and  mortgages  and 
securities  in  another. 

2  R.  a,  766,  §  1. 

§  481.  To  entitle  an  instrument  to  be  recorded  it  must  wbo  maj 
be  acknowledged  by  the  person  executing  the  same,  or  knowiedg- 
proved  by  a  subscribing  witness,  before  one  of  the  follow- 
ing officers : 
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1.  Within  the  state,  before 

A  judge  of  a  court  of  record ; 
A  mayor  or  recorder  of  a  city ; 
A  justice  of  the  peace ; 
A  commissioner  of  deeds ; 
A  notary  public ; 

From  1  B.  8.,  '766,  §  4;  Laws  of  1840,  18*7,  ch.  238; 
Laws  of  1859,  869,  ch.  360. 

2.  Without  the  state,  but  within  the  United  States,  before 

A  judge  of  the  supreme  or  of  a  district  court  of  the 
United  States ; 

A  judge  of  the  supreme,  superior  or  circuit  court  of  any 
state  or  territory ; 

The  mayor  of  any  city ; 

A  commissioner  appointed  for  the  purpose  by  the  gov- 
ernment of  this  state,  pursuant  to  special  laws  of  this 
state ;  but  the  certificate  of  such  a  commissioner  must  be 
accompanied  by  the  certificate  of  the  secretary  of  state  of 
this  State,  attesting  the  existence  of  the  officer,  and  the 
genuineness  of  his  signature ;  and  such  commissioner  can 
only  act  within  the  city  or  county  in  which  he  resided  at 
the  time  of  his  appointment ; 

1  R.  S.,  151,  §  4,  subd.  2;  Laws  of  1845,  89,  ch.  109- 
Laws  of  1850,  582,  ch.  270,  amended  2  Laws  of  185*7, 
756,  ch.  788. 

Any  officer  of  the  state  or  territory  where  the  acknow- 
ledgment is  made,  authorized  by  its  laws  to  take  the  proof 
or  acknowledgment ;  but  the  certificate  of  such  officer  must 
be  accompanied  by  a  certificate  under  the  name  and  official 
seal  of  the  clerk,  register,  recorder,  or  prothonotary,  of  the 
county  in  which  such  officer  resides,  or  of  the  county  or 
district  court  or  court  of  common  pleas  thereof,  specifying 
that  such  officer  was,  at  the  time  of  taking  such  proof  or 
acknowledgment,  duly  authorized  to  take  the  same,  and 
that  such  clerk,  register,  recorder  or  prothonotary,  is  ac- 
quainted with  the  handwriting  of  such  officer,  and  believes 
his  signature  genuine ; 

Laws  of  1848,  ch.  195,  as  amended  bj  Laws  of  1866,  oh. 
61,  §  2. 
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S.  Without  the  United  States,  before 

A  minister  plenipotentiary,  or  minister  extraordinary, 
or  chargi  cPaffaires,  of  the  United  States,  resident  and 
acxsredited  in  any  foreign  country; 

A  consul  of  the  United  States  resident  in  any  port  or 
country; 

In  either  of  the  British  American  provinces,  a  judge  of 
the  highest  court  thereof; 

In  the  British  islands,  before  the  Mayor  of  London, 
or  the  chief  magistrate  of  any  city. 

From  1  B.  8.,  769,  §  6;  Laws  of  1829,  348,  ch.  222. 

§  482.  The  acknowledgment  cannot  be  taken,  unless  the  fofXSSSJk 
officer  knows  or  has  satisfactory  evidence  that  the  person  i*^*"'*"^ 
making  such  acknowledgment  is  the  individual  described 
in  and  who  executed  the  instrument. 

1 B.  a,  758,  §  9. 

§  488.  The  acknowledgment  of  a  married  woman  to  an  ^MSknow- 
instrument,  purporting  to  be  executed  by  her,  shall  not  be  ^J^f^SSe 
taken,  within  this  state,  unless,  in  addition  to  the  requisites  $r^[>SSjn* 
contained  in  the  preceding  section,  she  acknowledges,  on  a  *****  •*•**• 
private  examination,  apart  from  her  husband,  that  she 
executed  such  instrument  freely,  and  without  any  fear  or 
compulsion  of  her  husband;  nor  shall  any  estate  of  a  mar- 
ried woman  pass  by  a  conveyance  acknowledged  by  her 
within  this  state  unless  in  compliance  with  this  section. 

1  B.  S.,  768,  §  10.  Modified  by  making  the  reqture- 
xnent  apply  to  acknowledgments  taken  within  the  state, 
instead  of  to  acknowledgments  wherever  taken,  of  a 
married  woman  residing  in  the  state.  The  fact  of  re- 
sidence is  often  difficult  to  ascertain,  and  the  validity  of 
the  acknowledgment  should  not  be  made  to  turn  upon  it 
The  commissioners  recommend,  however,  that  this  and 
the  following  provision  be  omitted,  and  the  form  of  ac- 
knowledgment by  a  married  woman  be  made  the  same  as 
that  by  any  other  person. 

§  484.  When  a  married  woman  joins  with  her  husband  J^^J^^ 
m  a  conveyance  of  real  property,  executed  without  this  SfuSirtaL 
state,  the  conveyance  has  the  same  effect  as  if  she  were 
sole;  and  the  acknowledgment  or  proof  of  the  execution 
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of  such  oonveyance  bj  her,  if  taken  without  the  state, 
may  be  the  same  as  if  she  were  sole. 

1  B.  &,  '768,  §  11,  modified  as  above. 

§  435.  The  proof  of  the  execution  of  an  instrument  must 
be  made  bj  a  subscribing  witness  thereto,  who  must  state 
his  own  place  of  residence,  and  that  he  knew  the  person 
.described  in  and  who  executed  the  instrument ;  and  such 
proof  shall  not  be  taken,  unless  the  officer  is  personally 
acquainted  with  such  subscribing  witness,  or  has  satis- 
fisictory  evidence  that  he  is  the  same  person  who  was  a 
subscribing  witness  to  the  instrument. 

1  H.  S.,  768,  §  12. 

§  436.  Where  the  witnesses  to  any  instrument  which 
might  be  recorded,  are  dead,  it  may  be  proved  before  any 
officer  mentioned  in  section  431,  other  than  commissioners 
of  deeds,  justices  of  the  peace  and  notaries  public. ' 

1 B.  S.,  761,  §  30. 

■ 

§  437.  The  proof  of  the  execution  of  any  instrument  in 
the  case  mentioned  in  the  last  section,  must  be  made  by 
satisfactory  evidence  of  the  death  of  all  the  witnesses 
thereto,  and  of  the  handwriting  of  such  witnesses,  or  any 
one  of  them,  and  of  the  grantor ;  all  which  evidence,  with 
the  names  and  places  of  residence  of  the  witnesses  exam- 
ined before  him,  must  be  set  forth  by  the  officer  flaking 
the  same,  in  his  certificate  of  the  proof. 

1  a.  S.,  761,  §  31. 

§  438.  An  instrument,   proved  and  certified  pursuant 

to  the  two  last  sections,  may  be  recorded  in  the  proper 

office,  if  the  original  is  at  the  same  time  deposited  therein 

to  remain  for  public  inspection. 

1  R.  S.,  761,  §  32. 

§  439.  The  recording  and  deposit  of  an  instrument  proved 
and  certified  according  to  the  provisions  of  the  three  last 
sections,  are  constructive  notice  of  the  execution  of  such 
conveyance,  to  all  purchasers  subsequent  to  such  record- 
ing; but  such  proof,  recording,  or  deposit,  does  not  entitle 
such  instrument  or  the  record  thereof,  or  the  transcript 

of  such  record,  to  be  read  in  evidence. 

1  B.  &,  761,  §  83. 


women  ont 
of  the  state. 
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§440.  When  a  married  woman  joins  with  her  hiua-  l^^^J^L 
band  in  executing,  without  this  state,  a  power  of  attor-  5^2^^^  ^ 
ney  for  the  conveyance  of  real  property,  the  conveyance 
executed  in  virtue  of  such  power,  has  the  same  force  and 
effect  as  if  executed  by  such  married  woman  in  her  own 
proper  person;  the  execution  of  such  power  of  attorney 
by  her,  being  first  duly  proved  or  acknowledged. 

1  B.  a,  763,  §  47,  modified  as  §  433  above. 

§  441.  Transfers  of  property  in  trust  for  the  benefit  of  S>wSnai 
creditors,  and  transfers  of  personal  property,  by  way  of  5£?^*^* 
mortgage,  are  required  to  be  recorded  in  the  cases  specified 
in  the  chapters  on  Debtor  and  Creditor,  and  on  Mortgages, 
respectively. 

Transfers  and  mortgages  of  ships  are  required,  by  the 
act  of  CJongress  of  1850,  to  be  recorded  in  the  custom- 
house where  the  ship  is  registered  or  enrolled. 

In  other  cases  transfers  of  personal  property  need  not 
be  recorded. 


CHAPTER  V. 

FRAUDULENT  TRANSFERS. 

SBcnov  442.  Certain  transfers  of  and  charges  upon  lands,  void  for  fhtud. 

443.  Conyejances  with  power  of  revocation,  void,  kc 

444.  Conveyances  by  one  authorized  to  revoke  former  grants. 

445.  Conveyance  before  power  vests. 

446.  Transfers  of  personal  property,  in  trust  for  grantor,  void. 

447.  Specific  performance. 

§  442.  Every  instrument  in  writing,  except  wills,  affect-  SSffwAof 
ing  real  property,  or  any  estate  or  interest  whatever  therein,  JJ^n^^iJ^Sf* 
and  every  charge  upon  real  property  or  its  rents  and  profits,  JSiud.**' 
made  with  the  intent  to  defraud  prior  or  subsequent  pur- 
chasers, for  a  valuable  consideration,  of  the  same  lands, 
rents  or  profits,  is  void  as  against  such  purchasers,  and 
those  claiming  under  them. 

No  such  instrument  or  charge  is  to  be  deemed  fraudulent^ 
in  &vor  of  a  subsequent  purchaser,  who  has  actual  or  legal 
notice  thereof  at  the  time  of  his  purchase,  imless  the 
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grantee  in  sucli  conveyance,  or  person  to  be  benefited  by 
such  charge,  was  privy  to  the  fraud  intended. 

3  R.  a,  134,  §§1,3;  m,  §§  3,  6,  T. 

§  443.  Every  conveyance  or  charge  o^  or  upon,  any  estate 
or  interest  in  real  property,  containing  any  provision  for  the 
revocation,  determination  or  alteration,  of  such  estate  or  in- 
terest, or  any  part  thereof  at  the  will  of  the  grantor,  is  void, 
as  against  a  subsequent  purchaser,  and  those  claiming  under 
him,  from  such  grantor,  for  a  valuable  consideration,  of  any 
estate  or  interest  so  liable  to  be  revoked  or  determined, 
although  the  same  be  not  expressly  revoked,  determined 
or  altered  by  such  grantor,  by  virtue  of  the  power  reserved 
or  expressed  in  such  prior  conveyance  or  charge. 

3  B.  a,  134,  §  3. 

oonw-  §  4^'  Where  a  power  to  revoke  a  conveyance  of  real 

oneauSo-  Property,  or  the  rents  and  profits  thereof  and  to  reconvey  the 
Toiro  for^  same,  is  given  to  any  person,  other  than  the  grantor  in  such 
«-»-•  conveyance,  and  such  person  thei«ifter  conveys  the  same 
property,  rents  or  profits  to  a  purchaser  for  a  valuable  con- 
sideration, such  subsequent  conveyance  is  valid,  in  the  same 
manner  and  to  the  same  extent,  as  if  the  power  of  revoca- 
tion were  recited  therein,  and  the  intent  to  revoke  the 
former  conveyance  expressly  declared. 

2  R.  a,  134,  §  4. 


Conyej- 
anoe  Defore 
power 
Testa. 


§  445.  If  a  conveyance  to  a  purchaser,  under  either  of 
the  two  last  sections,  is  made,  before  the  person  making  the 
same,  is  entitled  to  execute  his  power  of  revocation,  it  is 
nevertheless  valid,  from  the  time  the  power  of  revocation 
actually  vests  in  such  person,  in  the  same  manner  and  to 
the  same  extent,  as  if  then  made. 

2  B.  a,  134,  §  5. 


grantor, 
Toid. 


ofSSSLi  §  ^®'  ^^  deeds  of  gift,  all  conveyances,  and  all  trans- 
SSiftof'*^  fers,  or  assignments,  verbal  or  written,  of  any  personal 
property,  made  in  trust  for  the  use  of  the  person  making 
the  same,  are  void  as  against  the  creditors,  existing  or  sub- 
sequent, of  such  person,  and  those  claiming  under  such 
creditors. 

2  S.  a,  186,  g  1. 
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§  447.  The  provisions  of  this  article  do  not  abridge  the  speeuic 
powers  of  courts  to  compel  the  specific  performance  of  uce. 
agreements,  in  cases  of  part  performance  of  such  agree- 
ments ;  nor  is  the  title  of  a  purchaser,  for  value,  impaired, 
unless  it  appears  that  he  had  previous  notice  of  the  frau- 
dulent intent  of  his  immediate  grantor  or  of  the  fraud 
rendering  void  the  title  of  such  grantor. 

2B.a,  135,  §10;  137,  §  6. 
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TITLE  V. 

WILLS. 

In  this  title,  taken,  for  the  most  part,  from  the  exist- 
ing law,  are  inserted  manj  new  provisions  relating 
to  nuncupative  wills;  mutual  and  conditional  wills ^ 
partial  and  total  revocation ;  revocation  of  will  executed 
in  duplicate;  effect  of  alteration  or  obliteration;  wHb 
procured  hj  undue  influence;  republication  bj  codicil; 
placing  power  to  devise  real  property  on  the  same  footing 
as  personal  estate;  the  execution  of  wills  in  foreign 
coontries ;  the  law  of  domidl ;  the  interpretation  of  wills ; 
the  payment  and  abatement  of  legacies. 

Chafrb    L  Execution  and  revocation  of  wills. 

IL  Interpretation  of  wills,  and  effect  of  various  proTisoD& 
in.  Qeneral  provisions  relating  to  willa 

CHAPTER  1. 

EXECUnOK  AND  BEVOOATION  OF  WILLS. 

Svmoir  448.  Who  may  make  wills. 

449.  Monomaniac  incompetent 

450.  Will  procured  by  fraud,  fta 

451.  What  may  pass  by  wills. 

452.  Who  may  take  by  wills. 

453.  Nuncupative  wills. 

454.  Kutual  wills. 

455.  Conditional  wills. 

466.  Written  wills,  how  to  be  executed. 

457.  Nuncupative  wills,  how  to  be  executed. 

458.  Witnesses  to  add  residence. 

459.  BepubUcation  by  codidL 

460.  Win  made  out  of  this  state. 

461.  Sabsequent  change  of  domicfl. 

463.  Wills  may  be  deposited  for  safe  keepisgii 
15 
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Sboqoh  463.  Such  to  be  sealed  up. 

464.  To  whom  to  be  delivered. 
466.  When  to  be  opened. 
466.  Lost  or  destrojed  wills. 
46T.  Written  wills,  how  revoked. 

468.  Revocation  bj  obliteration  on  face  of  wilL 

469.  Revocation  of  one  duplicate. 

470.  Revocation  \>y  subsequent  wilL 

4*71.  Revocation  of  subsequent  will  does  not  revive  «  former. 
4*72.  Revocation  \>y  marriage  and  birth  of  issue. 

473.  Revocation  of  woman's  will  bj  marriage. 

474.  Contract  of  sale  not  a  revocation. 

476.  Charge  or  incumbrance  not  a  revocation. 

476.  ConvoTanoe  when  a  revocation. 

477.  Revocation  of  codicils. 

478.  Afterbom  children,  unprovided  for,  to  succeed. 

479.  Devises  and  bequests  in  certain  cases  not  to  lapse. 

480.  Witness  to  will,  cannot  take  under  wilL 

481.  When  witness  maj  succeed. 

482.  Creditor  a  competent  witness. 

Whom*?  §  448.  Every  male  person  of  the  age  of  eighteen  years 
or  upwards,  and  every  female  of  the  age  of  sixteen  years 
or  upwards,  of  sound  mind  or  memory,  and  no  others,  may 
devise  real  property  and  bequeath  personal  property  by  a 
will  duly  executed,  according  to  the  provisions  of  this  Code. 

From2R.  S.,  66,  §1;  60,  §21. 

Monomam-       §  449.  A  person  having  any  insane  delusion,  is  wholly 

ac  IncoiBDe' 

tent.  incompetent  to  make  a  will. 

wmpro-         §  450.  A  will  or  part  of  a  will  procured  to  be  made  by 
fraud,  ic     coercion,  restraint,  fraud  or  undue  influence,  may  be  denied 

probate;  and  a  revocation,  procured  by  the  same  means, 

may  be  declared  invalid. 

This  section  is  new. 

What  may        §  451.  Every  estate  and  interest  in  real  or  personal  pro- 
wius.  ^        pcrty,  to  which  heirs,  husband,  widow  or  next  of  kin  might 
succeed,  may  be  so  devised  and  bequeathed. 

From  2  R.  S.,  67,  §  2. 

whto  may         §  452.  Devises  and  bequests  may  be  made  to  any  person 
^f^^-         capable  by  law  of  taking  the  property  devised  or  be- 
queathed, except  that  no  corporation  can  take  by  devise 
or  bequest,  unless  expressly  authorized  by  its  charter  or 
by  statute  so  to  take. 

» IL  a,  57,  §  a. 
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§  468.  A  noncapative  will  of  real  or  personal  property,  nhh^m- 
or  both,  is  valid,  when  made  in  contemplation,  fear  or 
peril  of  death,  by  a  soldier,  whether  he  be  an  officer  or 
private,  or  a  surgeon,  or  a  servant  of  the  army,  while  in 
actual  military  service ;  or  by  a  sailor,  whether  he  be  an 
officer  or  surgeon,  a  mariner  or  marine,  or  a  servant  of  the 
vessel,  after  he  finally  goes  on  board  the  vessel  for  the 
voyage,  and  before  he  comes  on  shore,  in  port,  after  the 
voyage  is  over. 

Modified  fh>m  2  R.  a,  60,  §  22.  Bj  this  section  the 
nnncupative  will  may  pass  real  as  well  as  personal  pro- 
perty; but  it  can  be  made  onlj  in  contemplation,  fear 
or  peril  of  death. 

§  454.  A  conjoint  or  mutual  will  is  valid,  but  it  may  be  JSS*^ 
revoked  as  any  other  will. 

§  455.  A  wiU,  the  validity  of  which  is  made  by  its  own  Sffi2?"**^ 
terms  conditional,  may  be  denied  probate,  accordin^r  to  the 
event,  contingencV  or  condition. 

This  and  the  preceding  section  are  new. 

§456.  Everywill  except  nuncupativewills  authorized  by  ^luf^o^ 
section  453,  must  be  executed  and  attested  as  follows :  OTteL***" 

1.  It  must  be  subscribed  at  the  end  thereof  by  the  tes- 
tator  himself  or  by  some  person  in  his  presence  and  by  his 
direction ; 

2.  The  subscription  must  be  so  made  in  the  presence  of 
each  of  the  attesting  witnesses,  or  be  acknowledged  by  the 
testator  to  have  been  so  made,  to  each  of  the  attesting  wit- 
nesses; 

3.  The  testator  must  at  the  time  of  subscribing  or  ac- 
knowledging the  same,  declare  the  instrument  to  be  his 
will; 

4  There  must  be  two  attesting  witnesses,  each  of  whom 
must  sign  his  name  as  a  witness  at  the  end  of  the  will,  at 
the  testator's  request. 

From  2  B.  S.,  63,  §  40. 

§  467.  The  nuncupative  will  is  not  required  to  be  in  li^^JS^ 
writing,  nor  declared  or  attested  with  any  formalities.  SSlUtad! 
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witnestM        §  458.  A  witness  of  a  written  will,  must  write,  with  his 
denoe.         name,  his  place  of  residence ;  and  a  person  who  subscribes 

the  testator's  name  by  his  direction,  must  write  his  own 

name  as  a  witness  to  tJie  will. 

A  violation  of  this  section  does  not  affect  the  validity  of 
the  will. 

From  2  B.  a,  64)  g  41. 

RepabUcft-        §  469.  Executing  a  codicil,  referring  to  a  previous  will, 
cMdL       has  the  effect  to  republish  the  will,  as  modified  by  the 
codicil. 


Win  made 
outof  thlf 
Mate. 


Sabseqnent 
change  of 
domicil. 


§  460.  A  will  of  real  or  personal  property,  or  both,  or  a 
revocation  thereof,  made  out  of  this  state  by  a  person  not 
having  his  domicil  in  this  state,  is  valid  when  executed 
according  to  the  laws  of  the  place  in  which  the  same  was 
made,  or  in  which  the  testator  was  domiciled  at  the  time, 
as  if  it  was  made  in  this  state  and  according  to  the  provi- 
sions of  this  article.  But  no  such  will  or  revocation  is 
valid  unless  executed  either  according  to  the  provisions  of 
this  article  or  according  to  the  laws  of  the  place  in  which 
it  was  made,  or  in  which  the  testator  was  domiciled  at  the 
time. 

§  461.  Whenever  a  will  or  a  revocation  thereof  is  duly 
executed  according  to  the  laws  of  the  place  in  which  the 
same  was  made,  or  in  which  the  testator  was  domiciled  at 
the  time,  the  same  is  regulated,  as  to  the  validity  of  its 
execution,  by  the  law  of  such  place,  notwithstanding  the 
testator  subsequently  changed  his  domicil  to  a  place,  by 
the  laws  of  which  such  will  would  be  invalid. 

Thifl  and  the  preceding  section  are  new. 


Wills  mar 
bedeposit- 


§  462.  Each  surrogate,  county  clerk  and  register  of  deeds 
«a  ^ofnie    must  deposit,  in  his  office,  any  will  delivered  to  them  for 
that  purpose,  and  give  a  written  receipt  to  the  depositor. 

2  R.  S.,  404,  §  6*7. 


To  be 
sealed  up, 
Ac 


§  463.  Such  will  must  be  inclosed  in  a  sealed  wrapper, 
so  that  it  cannot  be  read,  and  the  name  of  the  testator,  his 
residence,  and  the  date  of  the  deposit  must  be  indorsed ; 
and  it  must  not  be  opened  until  delivered  to  a  person  enti- 
tled, as  hereinafter  directed. 

a  E.  a,  406,  g  68. 


OF  THE  STATE  OP  NEW  YORK.  117 

§  464.  Such  will  must  be  delivered  only :    .  To  whom 

1.  To  the  testator  in  person ;  Ufered. 

2.  Upon  his  written  order,  duly  proved  by  the  oath  of 
a  subscribing  witness ; 

3.  Afler  his  death,  to  the  persons  named  in  the  indorse- 
ment on  the  wrapper  of  such  will,  if  any ; 

4.  If  there  is  no  such  indorsement,  and  if  the  will  was 
not  deposited  with  the  surrogate  having  jurisdiction  of  its 
probate,  then  to  the  surrogate  who  has  jurisdiction. 

2  B.  S.  405,  §  69. 

§  465.  The  surrogate  must,  after  the  death  of  the  testator,  wiii, 
publicly  open  and  examine  the  will  and  file  it  in  his  office,  be  opened 
there  to  remain  until  duly  proved,  or  must  deliver  it  to  the  K*te. 
sarrogate  having  jurisdiction  of  its  probate. 

2  R.  S.,  406,  §  70. 

§  466.  A  lost  or  destroyed  will  of  real  or  personal  pro-  Loit  or  do- 
perty,  or  both,  may  be  established  in  the  cases  provided  in  wml.** 
section        of  the  Code  of  Civil  Procedure. 

The  reference  is  to  section  12  of  Appendix  D. 

§  467.  No  written  will,  except  in  the  cases  in  this  chap-  written 
ter  mentioned,  nor  any  part  thereof,  can  be  revoked  tr  revolted, 
altered,  otherwise  than  by  a  written  will,  or  other  writing 
of  the  testator,  declaring  such  revocation  or  alteration,  and 
executed  with  the  same  formalities  with  which  a  will 
should  be  executed  by  such  testator;  or  unless  such 
will  be  burnt,  torn,  canceled,  obliterated  or  destroyed,  with 
the  intent  and  for  the  purpose  of  revoking  the  same,  by 
the  testator  himself,  or  by  some  person  in  his  presence  and 
by  his  direction  ;  and  when  so  done  by  another  person,  the 
direction  of  the  testator,  and  the  fact  of  such  injury  or  de- 
struction must  be  proved  by  two  witnesses. 

2  R.  S.,  G4,  §  42. 

§  468.  A  revocation  by  obliteration  on  the  face  of  the  b*^itS«- 
will,  may  be  partial  or  total,  and  is  complete  if  the  material  o^  °  Jf/*^ 
part  be  obliterated  so  as  to  show  an  intention  to  revoke. 
But  where  the  testator  attempts  to  revoke,  by  altering  or 
obliterating  on  the  face  of  the  will,  any  provision  thereof, 
in  order  to  effect  a  new  disposition,  such  revocation  is  not 
valid  unless  such  new  disposition  is  legally  effected. 
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Rerocatioii       §  469.  The  revocation  of  a  will,  executed  in  duplicate, 

of  one  dn-  t  ^  t 

pucate.        may  be  made  by  revoking  one  of  the  duplicates. 


Beyocfttlon 
qaentwilL 


Bevocatioii 
of  BubBe- 

SnentwUl 
068  not 
reviYethe 
fint. 


Beroeatlon 
1^  marriage 
and  birth  of 
Isine. 


§  470.  A  prior  will  is  not  revoked  by  a  subsequent  will 
unless  the  latter  contains : 

1.  An  express  revocation ;  or 

2.  Provisions  wholly  inconsistent  with  the  terms  of  the 
former;  but  if  its  provisions  are  not  wholly  inconsistent 
the  former  remains  effectual  so  far  as  consistent  with  the 
provisions  of  the  subsequent  will. 

§  471.  If  after  making  a  will  the  testator  duly  makes 
and  executes  a  subsequent  will,  the  destruction,  canceling 
or  revocation  of  the  latter  does  not  revive  the  former, 
unless  it  appears  by  the  terms  of  such  revocation  that  it 
was  his  intention  to  revive  the  prior  will,  or  unless  after 
such  destruction,  canceling  or  revocation  he  duly  repub- 
lishes the  prior  will. 

2  R.  a,  65,  §  53. 

§  472.  If  a  man  having  made  a  will  marries  and  has 
issue  of  such  marriage,  born  either  in  his  lifetime  or  after 
hjp  death,  and  the  wife  or  issue  survives  him,  the  will  is 
to  be  deemed  revoked,  unless  provision  has  been  made  for 
such  issue  by  some  settlement,  or  unless  such  issue  are 
provided  for  in  the  will,  or  in  such  way  mentioned  therein 
as  to  show  an  intention  not  to  make  such  provision ;  and 
no  other  evidence  to  rebut  the  presumption  of  such  revoca- 
tion can  be  received. 

2  R.  a,  64,  §  43. 


Revocation 
of  woman*  8 


§  473.  A  will  executed  by  an  unmarried  woman  is 
wmbymarw  j^yQjj-gj  by  i^gj.  subsequent  marriage. 

2  R.  S.,  64,  §  44. 


Contract  of 
aale  not  a 
revocation. 


§  474.  An  obligation  made  by  a  testator,  for  value,  to 
transfer  property  disposed  of  by  a  previously  mfcde  will,  is 
not  a  revocation  of  such  disposal ;  but  the  property  passes 
by  the  will,  subject  to  the  same  remedies  on  the  testator's 
obligation,  for  a  specific  performance  or  otherwise,  against 
the  devisees  or  legatees,  as  might  be  had  against  the  testa- 
tor's successors,  if  the  same  had  passed  by  successioQ. 

3  R.  a,  64^  §  45. 
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§  475.  A  charge  or  incumbrance  upon  any  real  or  per-  charge  or 
Banal  property,  for  the  purpose  of  securing  the  payment  of  brancenotm 
money  or  the  performance  of  any  obligation,  is  not  a  revo- 
caUoQ  of  any  will  relating  to  the  same  property  previously 
executed ;  but  the  devises  and  bequests  of  the  will  take 
effect  subject  thereto. 

2  B.  a,  H  §  46. 

§  476.  A  conveyance,  settlement,  deed,  or  other  act  of  a  ^^^i 
testator,  by  which  his  property  in  a  thing  previously  de-  "J^'li^ 
vised  or  bequeathed  by  him,  is  altered  but  not  wholly 
divested,  is  not  a  revocation ;  but  the  devise  or  bequest 
passes  the  property  which  would  otherwise  devolve  by  suc- 
cession.    But  if  the  instrument  by  which  such  alteration  J^^lioL* 
is  made,  expresses  an  intent  that  it  shall  be  a  revocation, 
or  if  it  contains  provisions  wholly  inconsistent  with  the 
terms  and  nature  of  such  previous  devise  or  bequest,  such 
instrument  operates  as  a  revocation  thereof,  unless  such 
inconsistent  provisions  depend  on  a  condition  or  contin- 
gMicy,  by  reason  of  which  they  do  not  take  effect. 

2  R.  S.,  66,  g§  47,  48 

§  477.  The  revocation  of  a  will  revokes  all  its  codicils.  S^^Sf" 

§  478.  Whenever  a  testator  has  a  child  born  after  the  cmiXm™ 
making  of  his  will,  either  in  his  lifetime  or  after  his  death,  fj^^to^^ 
and  dies  leaving  such  child  unprovided  for  by  any  settle 
ment,  and  neither  provided  for  nor  in  any  way  mentioned 
in  his  will,  the  child  succeeds  to  the  same  portion  of  the 
testator's  real  and  personal  property,  that  he  would  have 
succeeded  to  if  the  testator  had  died  intestate. 

2  B.  S.,  65,  §  49. 

§  479.  Whenever  any  real  or  personal  property  is  de-  S^queSu*"? 
vised  or  bequeathed  to  a  descendant  or  brother  or  sister  of  ^J^^Jot  to 
the  testator,  and  such  legatee  or  devisee  dies  during  the  ^*^**' 
lifetime  of  the  testator,  leaving  a  descendant  who  survives 
the  testator,  such  devise  or  legacy  does  not  lapse,  but  the 
thing  devised  or  bequeathed  vests  in  the  surviving  de- 
scendants of  the  legatee  or  devisee,  as  if  such  legatee  or 
devisee  had  survived  the  testator  and  had  died  intestate. 

2  B.  a,  66,  §  52. 


eQO> 
ceed. 
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witness  to 
will  cannot 
tskeonder 
wUl. 


Whsn  wit- 
ness maj 
succeed. 


Creditors 
competent 
witness. 


§  480.  If  a  person  is  a  subscribing  witness  to  the  exe- 
cution of  a  will  wherein  any  beneficial  devise,  legacy, 
interest  or  power  of  appointment  of  any  real  or  personal 
property,  is  made  to  such  witness,  and  the  will  cannot  be 
proved  without  his  testimony,  the  devise,  legacy,  interest 
or  power  is  void  so  far  only  as  concerns  such  witness,  or 
any  claiming  under  him,  and  the  witness  is  competent  to 
prove  the  execution  of  the  will. 

Modified  from  2  B.  S^  66,  §  60;  omitting  the  disqualifi- 
cation  of  husband  or  wife  of  witness. 

§  481.  If  such  witness,  would  have  been  entitled  to 
any  share  of  the  testator's  estate  in  case  the  will  was  not 
established,  then  he  succeeds  to  the  same  portion  of  the 
testator's  estate,  that  he  would  have  succeeded  to  if  the 
testator  had  died  intestate,  not  exceeding  the  value  of  the 
devise  or  bequest  to  him  in  the  will. 

2  R.  S^  66,  §  61. 

§  482.  K  by  a  will,  real  property  is  charged  with  any 

debt,  and  the  creditor  whose  debt  is  so  charged,  attests 

the  execution  thereof,  such  creditor,  notwithstanding  the 

charge,  is  a  competent  witness,  to  prove  the  execution  of 

the  will. 

1 R.  S.,  57,  §  6. 

CHAPTER  II. 


INTERPRETATION  OF  WILLS,  AND  EFFECT  OF  VARIOUS 

PROVISIONS. 

SsonON  483.  Testator's  intontion  to  be  carried  out. 

484.  Rules  of  interpretation. 

1.  Several  instruments  are  to  be  taken  together. 

2.  Harmonizing  various  parts. 

3.  When  a  devise  or  bequest  is  not  controlled  bj  subseqnent 

words. 

4.  Words  capable  of  two  senses. 

5.  Effect  of  technical  words. 

6.  Technical  words  not  necessary. 

7.  Certain  words  not  necessary  to  pass  a  fee. 

8.  Power  to  devise,  how  executed  by  terms  of  will. 

9.  Devise  or  bequest  of  all  real  or  all  personal  property,  or 

both. 
10  and  II.  Residuary  clause. 
12.  "Heim,"  "reUtives,"  "issue,"  "descendants,"  Ac. 
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13.  Words  of  purchase  and  of  limitation. 

14.  Time  of  death. 

16.  Time  of  oonversion. 

16.  Devise  or  bequest  to  a  dass. 

17.  Time  of  birth  of  child. 

18.  Mistakes  and  omissions  corrected. 

19.  When  devises  and  bequests  vest 

20.  When  cannot  be  divested: 

21.  Death  of  devisee  or  legatee. 

22.  Interests  in  remainder  are  not  affected. 

23.  Conditional  devises  and  legacies. 

24.  Conditions  precedent 
26.  Conditions  subsequent 

26.  Legatees  take  as  tenants  in  common. 

27.  Advancements  when  ademptions. 
Slvnuv  486.  Nature  and  designations  of  legacies. 

1.  Specific. 

2.  Demonstrative. 

3.  Annuities. 

4.  Residuary 

5.  General. 

486.  Order  of  sale  in  case  of  an  intestate. 

487.  Order  of  sale  in  case  of  a  testator. 

488.  Legacies,  how  charged  with  debts. 

489.  Abatement 

490.  Specific  devises  and  legacies. 

491.  Heir^s  conveyance  good,  unless  will  is  proved  within  four  years. 

492.  Possession  of  legatees. 

493.  Bequest  of  interest 

494.  Satisfaction. 

495.  Legacies,  when  due. 

496.  Interest 

497.  Construction  of  these  rules. 

498.  Executor  according  to  the  tenor. 

499.  Power  to  appoint  is  invalid. 

500.  Executor  not  to  act  till  qualified. 

501.  Executor  of  an  executor. 

§  483.  A  will  is  to  be  construed  according  to  the  inten-  Testator's 

..         -    ,  ___-  ,       .  .        °  intention  to 

lion  of  the  testator.     Where  the  intention  cannot  operate  be  carried 
to  its  full  extent,  it  must  have  effect  as  far  as  possible. 

§  484.  In  interpreting  wills,  according  to  the  law  of  this  Rniesof 
state,  the  following  rules  are  to  be  observed  unless  an  in-  tion. 
tention  to  the  contrary  clearly  appears : 

1.  Several  testamentary  instruments  are  to  be  taken  and  several  in- 

-  .  .  DtramentB 

construed  together  as  one  instrument ;  tobe  uken 

°  '  together. 

2.  All  the  parts  of  a  will  are  to  be  construed  in  relation  Harmoni- 
to  each  other,  and  so  as  if  possible  to  form  one  consistent  oiu^paru. 
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whole ;  but  where  several  parts  are  absolutely  irreconcila- 
ble, the  latter  must  prevail ; 

Whenade-       3.  An  express  and  positive  devise  or  bequest  cannot  be 
quest  is  not  coutroUcd  bj  the  reason  assigned,  or  bj  subsequent  am- 
bj  snbso.      biguous  words,  or  by  inference  and  argument  from  other 
words.        parts  of  the  will ;  and  such  a  devise  or  bequest  is  not  af- 
fected by  a  subsequent  inaccurate  recital  of  or  reference  to 
its  contents ;  though  recourse  may  be  had  to  such  reference 
to  assist  the  construction  in  case  of  ambiguity  or  doubt; 

Words  4.  Words,  in  general,  are  to  be  taken  in  their  ordinary 

two  Mnses.  and  grammatical  sense,  unless  a  clear  intention  to  use  them 
in  another  can  be  collected,  and  that  other  can  be  ascer- 
tained ;  and  they  are  in  all  cases  to  receive  a  construction 
which  will  give  to  every  expression  some  effect,  rather  than 
one  which  will  render  any  of  the  expressions  inoperative ; 
and  of  two  modes  of  construction  that  is  to  be  preferred 
which  will  prevent  a  total  intestacy ; 

to^iod         ^*  Where  a  testator  uses  technical  words  they  are  to  be 
words.        taken  in  their  legal  sense,  unless  the  context  dearly  indi- 
cates a  contrary  intention ; 

wo^B  not  6.  Technical  words  are  not  necessary  to  give  effect  to 
necessary,    ^^j  gp^ci^  Qf  disposition  in  a  will ; 

wordsnot  ^'  ^^^  ^^^  " heiTs "  or  Other  words  of  inheritance  are 
to^sM 7  ^^^  requisite  to  create  or  convey  an  estate  in  fee ;  and  a 
fee.  devise  of  real  property  passes  all  the  estate  or  interest  of 

the  testator,  unless  otherwise  limited  ; 

1  R.  S.,  748,  §  1. 

devise  ^ow  ^'  "^^^^  property,  embraced  in  a  power  to  devise,  passes 
tennj*of  **^  by  a  will  purporting  to  devise  all  the  real  property  of  the 
^^'  testator ; 

1  R.  S.,  737,  §  126. 

bwett^of        ^*  ^  devise  or  bequest  of  all  the  testator's  real  or  per- 
aiip^eiiSnai  ^oual  property,  in  express  terms,  or  in  any  other  terms 
grogerty  or    denoting  his  intent  to  devise  all  his  real  or  personal  pro- 
perty, passes  all  the  real  or  personal  property  which  he 
was  entitled  to  devise  or  bequeath  at  the  time  of  his 
death ; 

Residuary        10.  A  dcvise  of  the  residue  of  the  testator's  estate,  pro 

daose.  ^ 

perty,  or  real  property,  passes  all  the  real  property  which 
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he  was  entitled  to  devise  at  the  time  of  his  death,  not 
otherwise  effectually  devised  by  his  will ; 

11.  A  bequest  of  the  residue  of  the  testator's  estate,  Retidnarj 
property,  or  personal  property,  passes  all  the  personal 
property  which  he  was  entitled  to  bequeath  at  the  time  of 

his  death,  not  otherwise  effectually  bequeathed  by  his  will; 

12.  Devises    and    bequests    to    "heirs,"     "relations,"  "Heirs," 
"nearest  relations,"  "representatives,"   "legal  representa-  II^IJJ^^V 
tives  "  or  "  personal  representatives,"  or  "  family,"  "  issue,"  *»*•»"  *«• 
"  descendants,"  "  nearest "  or  "  next  of  kin,"  of  any  person 
without  other  words  of  qualification,  and  when  the  terms 

are  used  as  words  of  purchase  and  not  of  limitation,  vest 
the  property,*  in  those  who  would  be  entitled  to  succeed 
to  the  property  of  such  person,  according  to  sections  510 
and  511,  of  this  Code; 

18.  The  terms  mentioned  in  the  precedine:  subdivision  wordi  of 
are  used  as  words  of  purchase  and  not  of  limitation,  when  Jg^i^'^o^^ 
the  property  is  given  to  the  person  so  designated,  directly, 
and  not  as  a  qualification  of  an  estate  given  to  the  ancestor 
of  such  person ; 

14  Words  referring  to  death  or  survivorship,  simply,  T*"^^ 
relate  to  the  time  of  the  testator's  death,  unless  possession 
is  postponed,  when  they  must  be  referred  to  the  time  of 
possession ; 

15.  When  the  testator  directs  the  conversion  of  his  real  Time  of 

conversion. 

property  into  money,  such  property  and  all  its  proceeds 
must  be  deemed  personal  property,  from  the  time  of  his 
death ; 

16.  A  devise  or  bequest  to  a  class  includes  every  person  5^«^*Y' 
answering  the    description   at    the  testator's  death;    but  aciaM. 
when  the  possession  is  postponed  to  a  future  period  it 
includes  also  all  persons  coming  within  the  description 

before  the  time  to  which  possession  is  postponed ; 

17.  A  child  begotten  before,  but  not  born  till  after,  the  J/J^f  ^/ 
testator's  death,  or  any  other  period  when  a  devise   or  <**i^ 


*If  the  proyleions  of  Appendix  A  are  snbetitntcd  for  those  of  title  VI 
below,  the  following  words  shonld  be  substitnted  for  the  words  following  the 
Mifltk  In  rabdlTis^n  1%  "  if  real,  in  those  who  wonld  be  entitled  to  sncceed  to 
tbe  prcipeitj  of  radi  person  aocordini;  to  the  article  on  Succession  to  Real  Property ; 
If  penonal.  then  la  those  who  would  be  entitled  according  to  the  article  on  Sno- 
mmkm  to  FsnonAl  Propertj/' 
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bequest  to  a  class  vests  in  right  or  in  possession,  takes,  if 
answering  the  description  of  the  dass ; 

•Sd  mbS-  ^8-  Wh®°j  applying  the  will,  it  is  found  that  there  is  an 
Kions.  imperfect  description,  or  that  no  person  or  property  exactly 
answers  the  description,  mistakes  and  omissions  must  be 
corrected  if  the  error  appears  from  the  context  of  the  will 
or  from  parol  evidence ;  but  evidence  of  the  declarations 
of  the  testator  as  to  his  intention  cannot  be  received ; 

rfwaumd         ^®'  I^^^iscs  and  bequests,  including  devises  and  bequests 
5J2^*»      to  a  person  on  attaining  majority,  vest  at  the  testator's 
death ; 

J^^cM*-        20.  A  devise  or  bequest,  when  vested,  cannot  be  divested 
diTMted.      unless  upon  the  occurrence  of  the  precise  contingency  pre- 
scribed by  the  testator  for  that  purpose ; 

Death  of  21.  K  the  devisee  or  legatee  dies  during  the  lifetime  of 

legatee.  the  testator,  the  testamentary  disposition  fails,  unless  an 
intention  appears  to  substitute  some  other  in  his  place ; 

SSSSder"      22.  The  death  of  a  devisee  or  legatee,  of  a  limited 

JJJ^       interest,   before  the  testator's  death,  does  not  defeat  the 

interests  of  persons  in  remainder,  who  survive  the  testator; 

devises^  23.  A  Conditional  devise  or  legacy  is  one  which  depends 
legacies.  upon  the  occurrence  of  some  uncertain  event,  by  which  it 
is  either  to  take  effect  or  be  defeated.  If  the  condition  is 
to  precede  the  devise  or  legacy,  nothing  vests  until  per- 
formance; except  where  the  condition  is  impossible,  in 
which  case  it  vests,  unless  the  condition  was  the  sole  motive 
of  the  bequest,  and  the  impossibility  was  unknown  to  the 
testator,  or  arose  by  an  unavoidable  event  subsequent  to 
the  execution  of  the  will; 

Conditions        24.  Conditions  precedent  are  to  be  deemed  performed, 

precedent.         <•  i       .  •  «    i 

when  the  intention  of  the  testator  has  been  substantially, 
though  not  literally,  complied  with ; 

snbMqiient  ^^'  ^  Subsequent  condition  is  where  an  estate  or  interest 
is  so  given  as  to  vest  immediately,  subject  only  to  be  di- 
vested by  some  subsequent  act  or  event ; 

^w  aif ten-      ^^'  ^^S^^^^  givoxi  to  morc  than  one  person  vest  in  them 
ants  in  com-  j^  tenants  in  common ; 

men.  7 

menu  when      ^^'  Advancements  or  gifts  are  not  to  be  taken  as  ademp- 
adempuons  tions  of  general  legacies,  unless  such  intention  is  expressed 
by  the  testator  in  writing. 
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§485.  Legacies  are  distinguished  and  designated,  ac-  Nature  md 
cording  to  their  nature,  as  follows :  ofiegacies? 

1.  Legacies  of  a  particular  thing,  specified,  and  distin-  specwc 
goished  from  all  others  of  the  same  kind  belonging  to  the 
testator,  are  specific     If  such  legacy  fails,  resort  cannot  be 

had  to  the  other  property  of  the  testator; 

2.  Legacies  are  demonstrative  when  the  particular  fund  DemoMtni^ 
or  personal  property  is  pointed  out  from  which  they  are 

to  be  taken  or  paid.  If  such  fand  or  property  fails,  in 
whole  or  in  part,  resort  may  be  had  to  the  general  assets, 
as  in  case  of  a  general  legacy ; 

8.  Annuities   are   bequests  of  certain   specified   sums  AnnntUM. 
periodically;  if  the  fund  or  property  out  of  which  they 
are  payable  fails,  resort  may  be  had  to  the  general  assets, 
as  m  case  of  a  general  legacy ; 

i.  A  residuary  legacy  embraces  only  that  which  remains  Residnary 
after  all  the  bequests  of  the  will  are  discharged ; 

5.  All  other  legacies  are  general  legacies.  oenerai. 

§  486.  When  the  decedent  died  intestate,  the  property,  order  of 
except  such  as  is  otherwise  disposed  of  under  section  509  gLgLi*^ 
of  this  Code,  and  such  as  is  exempt  under  section^         of 
the  Code  of  Civil  Procedure,  is  to  be  resorted  to,  in 
the  following  order,  in  payment  of  debts: 

1.  Personal  property ; 

2.  Real  property  other  than  estates  of  freehold ; 
8.  Estates  of  freehold. 

'  The  reference  is  to  Bection  83  of  Appendix  D. 

8  487.  In  the  case  of  a  testator,  the  same  is  to  be  re-  order  of 

i«ii»  -I  i*!!         wtle  incase 

florted  to,  in  the  following  order,  for  the  payment  of  debts  Jj^**^^ 
and  legacies : 

1.  Personal  property  excepting  such  as  is  expressly  ex- 
empted in  the  will ; 

2.  Real  property  expressly  devised  to  pay  debts  or  lega- 
cies, where  the  personal  property  is  exempted  in  the  will, 
or  where  the  personal  property  which  is  not  exempted  is 
baofficient; 

8.  Beal  property  which  is  not  effectually  devised ; 

i.  Propertji  real  or  personal,  charged  with  debts  or 


i 


126  THE  CIVIL  CODE 

legacies;  bat  though  real  property  be  charged  with  the 
payment  of  legacies,  the  personal  property  is  not  to  be 
exonerated ; 

5.  The  following  property,  ratably:  real  property,  de- 
vised without  being  charged  with  debts  or  legacies,  and 
specific  and  demonstrative  legacies  ; 

6.  Personal  property  expressly  exempted  in  the  will. 

Legi^  §  488.  In  the  application  of  the  personal  property  to  the 

chafed  payment  of  debts,  the  following  order  must  be  observed, 
unless  a  different  intention  is  expressed  in  the  wilL 

1.  Eesiduaiy  legacies ; 

2.  General  legacies ; 

8.  Legacies  given  for  a  valuable  consideration  or  the 
relinquishment  of  dower,  or  some  right  or  interest ; 

4.  Specific  and  demonstrative  legacies. 

Legacies  to  husband,  widow  or  kindred  of  any  class  are 
chargeable  only  after  legacies  to  persons  not  related  to  the 
testator. 

Ab&tement.  §  489.  Abatement  takes  place  in  any  class  only  as 
between  legacies  of  that  class,  unless  a  different  intention 
is  expressed  in  the  will. 

spociflc  §  490.  In  a  specific  devise  or  legacy  the  title  passes  by 

devises  and    .i  'n     v     i.     •  /•  i  •  •  it 

legacies.  the  Will,  but.  m  case  ot  legacies,  possession  can  only  be 
obtained  from  the  personal  representative ;  and  he  may  be 
authorized  by  the  surrogate  to  sell  the  property  devised  or 
bequeathed,  in  the  cases  herein  provided. 

Heir's  con-       §  491.  The  title  to  real  property,  of  a  purchaser  in  good 

g^Siess  faith,  for  a  valuable  consideration,  derived  from  any  pe^ 

ved  wiBiin    SOU  claiming  the  same  by  succession,  is  not  impaired  by 

^^     '    any  devise  made  by  the  decedent  from  whom  succession 

is  claimed,  unless  the  instrument  containing  such  devise,  is 

duly  proved  as  a  will,  and  recorded  in  the  office  of  the 

surrogate  having  jurisdiction  thereof,   or  unless  written 

notice  of  such  devise  is  filed  with  the  clerk  of  the  county 

where  the  real  property  is  situated,  within  four  years  after 

the  devisor's  death. 

The  proTisioiui  of  the  Reyised  Statutes,  (1  B.  S^ 
748,  %  3,)  ttom  whioh  this  section  is  taken,  ^»^<^  the 
following  ezoeptiona  to  the  foregoing  ni»: 


OP  THE  STATE  OF  NEW  YORK.  127 

1.  Where  the  deyiaee  shall  have  been  within  the  age 
of  twenty-one  years,  or  insane,  or  imprisoned,  or  a  mar- 
ried woman,  or  out  of  the  state  at  the  time  of  the  death 
of  such  testator ;  or, 

2.  Where  it  shall  appear  that  the  will  or  codicil  con- 
taining such  devise,  shall  have  been  concealed  by  the 
heirs  of  such  testator,  or  some  one  of  them. 

In  which  several  cases,  the  limitation  contained  in  this 
section  shall  not  commence,  until  after  the  expiration  of 
one  year  fVom  the  time  when  such  disabUity  shall  have 
been  removed,  or  such  will  or  codicil  shall  have  been 
delivered  to  the  devisee,  or  his  representative,  or  to  the 
proper  surrogate." 

These  diaabDities  are  such  as  almost  to  destroy  the 
value  of  the  provision,  and  the  commissioners  have  there- 
fore omitted  them.  As,  however,  the  probate  is  often 
delayed  by  litigation,  a  provision  that  notice  may  be 
filed  in  the  office  of  the  county  clerk,  with  equal  effedv 
has  been  added. 

§  492.  Where  specific  legacies  are  for  life  only,  the  first  ^'i**"J^ 
legatee  must  sign  and  deliver  to  the  second  legatee,  or,  if 
there  is  none,  to  the  personal  representative,  an  inventory 
of  the  property,  expressing  that  the  same  is  in  his  custody 
for  life  only,  and  that,  on  his  decease,  it  is  to  be  delivered 
and  to  remain  to  the  use  and  for  the  benefit  of  the  second 
legatee  or  to  the  personal  representative,  as  the  case  may  be. 

The  following  sections  are  new. 

§  493.  In  case  of  a  bequest  of  the  interest  or  income  of  JgJJJ^®' 
a  certain  sum  or  fund,  the  interest  accrues  from  the  testator^s 
death. 

§  494.  A  legacy  or  a  gift  in  contemplation,  fear  or  peril  Jon?*^ 
of  death  may  be  satisfied. 

§  495.  Legacies  are  due  and  deliverable,  at  the  expira-  Jj^^ 
lion  of  one  year  after  the  testator's  decease.    Annuities 
commence  at  the  testator's  decease. 

§  496.  Legacies  bear  interest  from  the  time  when  they  intewrt. 
are  due  and  payable,  except  that  legacies  for  maintenance, 
or  to  the  testator's  widow,  bear  interest  from  the  testator's 
decease. 

1 487.  The  four  preceding  sections  are  in  all  cases  to  be  ^^^ 
eontn>lled  by  the  testator's  express  intention.  ^''^  "^*^ 
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§  498.  Where  it  appears,  by  the  terms  of  the  will,  that  it 
was  the  intention  of  the  testator  to  commit  the  execution 
thereof  and  the  administration  of  his  estate  to  any  person 
as  executor,  such  person,  although  not  named  executor,  is 
entitled  to  letters  testamentary  in  like  manner  as  if  he  had 
been  named  executor. 


v<ow«rto         §  499.  An  authonty  to  an  executor  to  appoint  an  exe- 

Appoint  i«  X  •       •  TJ 

inrmud.       cutor  IS  mvaUd. 

szodtor         §  500.  No  person  has  any  power,  as  an  executor,  until 
Sn  juoued  he  qualifies,  except  that  before  letters  have  been  issued,  he 

may  pay  funeral  charged  and  take  necessary  measures  for 

the  preservation  of  the  estate. 

From  2  R.  S.,  71,  §§  16,  16. 

Bracator  of      §  601.  No  cxecutor  of  an  executor,  as  such,  has  any 
^*  power  over  the  estate  of  the  first  testator. 

2  R.  a,  71,  §  17 ;  148,  §  11. 


CHAPTER  m. 


ProTlsiont 
MtoreTo- 
cationt. 


GENERAL  PROVISIONS. 

SxonON  602.  Provisions  as  to  revocationb. 

603.  Execution  and  construction  of  prior  wills  not  affected. 

604.  ••  Wills  "  includes  codicils. 
606.  The  law  of  what  place  applies. 
606.  Liabilitj  of  beneficiaries  for  testator's  obligations. 

§  502.  The  provisions  of  this  title  in  relation  to  the 
revocation  of  wills,  apply  to  all  wills  made  by  any  testator 
living  at  the  expiration  of  one  year  from  the  time  thia 
article  takes  efiect 

2  R.  S.,  68,  §  76. 

Ezecotion        §  508.  The  provisions  of  this  title  do  not  impair  the 
ISicTiSnof  validity  of  the  execution  of  any  will  made  before  this 
not^afl^ted.  article  takes  effect,  or  affect  the  construction  of  any  such 
will. 

3  R.  S.,  68,  §  87. 

JJ32«)&      S  ^^-  "^^  *®™  "  ^^^'"  ^  ^^  ^^  *^  ^^^  indudes 
all  codicils  as  well  as  wills. 

a  B.  a,  68,  8  77. 
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§  605.  Except  as  otherwise  provided,  the  validity  and  The  law  of 
interpretation  of  wills  is  governed,  when  relating  to  real  H>piiM. 
property  within  this  state,  by  the  laws  of  this  state ;  when 
relating  to  personal  property,  by  the  law  of  the  testator's 
domidL 

§  506.  Those  to  whom  property  is  given  by  will,  are  i^^*J*5 
liable  for  the  obligations  of  the  testator  in  the  cases  and  to  cUtIm  for 

^  testator  I 

the  extent  prescribed  by  the  Code  of  Civil  Procedure.  obugauons. 

See  Appendix  D,  ch.  3. 


TITLE  VI. 

SUCCESSION. 

Kon. — The  olject  of  the  very  important  change  pro- 
posed by  this  title,  is  to  simplify  the  settlement  of 
estates,  and  particularly  titles  to  real  property,  by  vesting 
the  whole  estate  of  the  decedent  in  the  executors  or 
administrators. 

By  the  existing  law  the  term  **real  property"  as 
between  the  heir  and  the  executor,  has  a  yery  different 
extent  of  meaning  from  the  same  term  in  other  uses,  and 
doubtless  different  from  that  popularly  attached  to  it  by 
testators  and  others  contemplating  the  provision  which 
their  families  may  require  in  case  of  their  death. 

There  seems  to  be  no  reason  why  the  property  of  the 
landholder  should  be  devolved  by  law  upon  one  class  of 
persons,  while  the  property  of  the  merchant,  who  may 
leave  a  family  situated  in  the  same  circumstances,  is 
devolved  by  law  upon  another  class,  or  in  a  different 
method.  For  this  reason  the  commissioners  recommend 
one  method  of  distribution  for  both  real  and  personal  pro- 
perty, and  for  this  purpose  have  followed  substantially 
the  method  the  law  now  pursues  in  respect  lo  personal 
property. 

In  case  it  is  not  thought  best  to  adopt  this  change,  the 
provisions  of  another  chapter  upon  this  subject,  contained 
in  Appendix  A,  at  the  end  of  this  report,  will  be  found 
to  present  the  present  distinction  between  real  and  per- 
sonal property  as  between  heir  and  executor,  and  the 
statutes  of  distribution  and  descent,  with  some  modiflca- 
tions  which  those  rules  seem  to  require. 

Svmov  60t.  Snooession  defined. 

508.  Office  of  personal  representatives. 

609.  Certain  personal  and  other  property  not  aaaets  but  retained 

17 
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SKmov  610.  Order  of  suooossioxi  to  personal  property; 
L  Husband. 

2.  Widow  and  children. 

3.  Widow  and  next  of  kin. 

4.  Widow  alone. 
6.  Children  alone. 

611.  Where  there  is  neither  widow  nor  children. 

612.  HeUliTes  in  equal  degree;  in  unequal  degrees. 

613.  Several  heirs,  how  to  hold. 

614.  Abolition  of  dower  and  curtesy. 

616.  Certain  estates,  Ac.,  not  to  be  affected. 

616.  Trusts. 

617.  Trust  estates  vest  in  the  Supreme  Court 

618.  Succession  to  real  property  of  a  copartnership. 

619.  When  advancement  to  be  set-off  or  deducted. 

620.  Relatives  of  the  half  blood. 

621.  Computation  of  degprees. 

622.  Aliens. 

623.  Alienism  of  relative. 

624.  Mother,  ^,  of  illegitimate  decedent  may  succeed. 
626.  Illegitimate  child  may  succeed  to  mother's  property. 

626.  Illegitimacy. 

627.  Posthumous  relatives. 

628.  Divorce  bars  succession  between  the  parties. 

629.  Who  are  representatives. 

630.  Escheat. 

631.  Liability  of  successors  for  decedent's  obligations. 

Snoeatsion       §  607.  Succession  is  the  coming  in  of  another  to  take  the 
property  of  one  who  dies  without  disposing  of  it  by  will. 

Note. — ^The  term  "descent,"  hitherto  chiefly  used  in 
this  state  to  denote  the  devolution  of  an  inheritance,  was 
derived  from  the  ancient  principle  of  the  English  law, 
that  an  inheritance  could  never  ascend  or  pass  from  son 
to  father,  but  must  descend  or  pass  to  descendants.  But 
as  the  American  law  allows  property  to  pass  in  both 
ways,  there  arises  an  incongruity  in  continuing  this  use 
of  the  term ;  an  incongruity  which  causes  practical  em- 
barrassment, since  the  word  "descendants"  must  still  be 
confined  to  its  strict  meaning  and  cannot  embrace  all  those 
who  may  take  by  our  statute  of  descents,  so  called,  and 
the  word  "  descend  "  must  often  be  used  in  the  same  view 
and  in  contradistinction  to  the  devolution  of  property  in 
the  ascending  line.  The  term  "  succession  "  is  the  more 
appropriate  phrase  of  the  dvil  law,  and  this,  already  in 
common  use  among  us,  the  commissioners  nave  adopted 
to  denote  the  transmission  of  the  property  of  a  decedent 
hj  operation  of  law. 
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§  508.  The  property,  both  real  and  personal,  of  any  one  omoe  of 
who  dies  without  disposing  of  it  by  Ysrill,  passes  to  the  per-  npnaoiUr 
Bonal  representatives  of  such  person,  as  trustees : 

1.  To  make  the  provision  for  the  surviving  husband  or 
wife  and  child,  which  is  directed  by  section  609 ; 

2.  To  apply  it  to  the  payment  of  the  debts  of  the  dece- 
dent, according  to  the  title  on  Wills  and  the  provisions 
of  the  Code  of  Civil  Prooedube  ; 

3.  To  distribute  any  remaining  property  among  those 
entitled  to  succeed  to  the  property  of  the  decedent,  ao- 
oording  to  the  provisions  of  this  title. 

The  personal  representatives  of  a  decedent  are  his  execu- 
tors or  administrators,  including  administrators  with  will 
annexed,  who  have  duly  qualified  according  to  the  provi- 
aons  of  the  Code  of  Civil  Pbocedube. 

See  these  proyisionB  in  Appendix  D. 

§509.  Where  the  decedent  left  a  husband,  widow,  or  ceruin 
1  p6noiuu 

child,  the  following  property  is  to  be  transferred  and  deli-  •^J^JJJ^ 
vered  by  the  personal  representative,  to  such  widow,  or  JJJJJ?*^ 
husband,  and  child  or  children,  and  is  not  to  be  deemed  ^^^^ 


1.  Any  estate  or  interest,  to  the  value  of  one  thousand 
doUaiB,  in  a  lot  and  buildings  thereon,  occupied  as  a  resi- 
dence by  the  decedent,  and  which,  by  law,  is  exempt,  as  a 
liomeet^,  from  sale  on  execution ; 

2.  All  sewing  machines,  spinning  wheels,  weaving  looms, 
and  stoves,  used  by  the  family ; 

8.  The  fiunily  Bible;  one  pew,  fiimily  pictures,  and 
school  books  used  by  the  fiunily ;  and  books,  not  exceeding 
in  value  one  hundred  dollars,  used  as  part  of  the  fiunily 
library; 

L  Sheep,  to  the  number  of  ten,  with  their  fleeces,  and 
the  yam  and  doth  manufactured  from  the  same ;  two  cows, 
four  swine ; 

5.  All  wearing  apparel  and  clothing,  and  the  wife's 
omamentSi  proper  for  her  station ;  all  necessary  beds,  bed- 
itoidB  and  bedding;  necessary  cooking  utensils;  three 
tddfli^  twelve  chain;  knives  and  forks;  plates,  teacups 
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and  saucers ;  one  sngax<lisb,  one  milkpot^  one  teapot,  one 
coffeepot,  and  twelve  spoons ; 

6.  All  family  stores,  or  provisions,  or  supplies,  for  ordi- 
nary domestic  use ; 

7.  Household  furniture,  or  other  personal  property,  or 
money,  to  the  value  or  amount  of  two  hundred  and  fifty 
dollars; 

8.  Letters  and  other  private  communications  in  writing. 

Such  property  is  to  remain  in  the  possession  of  the  hus- 
band or  widow,  if  there  is  one,  during  the  time  such 
husband  or  widow  and  child  or  children,  or  two  or  more 
survivors  of  them,  reside  together.  When  any  one  ceases 
so  to  reside,  he  is  entitled  to  receive  an  equal  share,  or  the 
value  thereof  of  such  property,  except  that  a  widow  may 
retain,  as  her  own,  her  wearing  appm^l  and  her  ornaments. 

Modified  from  2  B.  a,  83,  §§  9, 10;  Laws  of  1850,  499; 
Laws  of  1869,  343.    Subdivision  8  is  now. 

Order  or  §  510.  All  property  remaining  after  payment  of  debts, 

to  penonai  and,  whcrc  the  decedent  left  a  will,  after  satisfying  also  the 
gifts  of  the  will,  is  to  be  distributed,  together  with  any 
damages  recovered  by  the  personal  representative  for  any 
wrongful  act,  neglect  or  default  which  caused  the  decedent's 
death,  to  the  successors  of  the  decedent  as  follows : 

Hostend.  1.  K  the  decedent  leavcs  a  husband  the  wholc  surplus  goes 
to  him,  notwithstanding  it  was  the  separate  property  of  the 
wife,  provided  she  did  not,  during  the  marriage,  alienate 
such  property,  or  effectually  dispose  of  the  same  on  her 
decease  by  S  or  by  gift  in  view  of  death ; 

It  is  held  that  the  Married  Woman's  Acts  of  1848 
and  1849,  do  not  affect  the  question  of  the  sncceesion 
to  property  left  hj  a  wife  on  her  death.  (Ransom  a, 
Nidiols,  22  N,  7.,  110,  and  see  Vallance  a.  Bausch,  28 
Barb.,  633,  and  Billmgs  a.  Baker,  28  Barh.t  343,  and 
cases  there  dted.)  The  commissioners  hare  therefore 
declared  the  rule  as  above. 

2]^j^  2.  If  the  decedent  leaves  a  widow  and  lineal  descendants, 
one-third  part  goes  to  the  widow,  and  the  other  two*thirds 
to  the  nearest  lineal  descendants  and  the  sucoessors  of  those 
who  are  deceased  i 
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8.  If  the  decedent  leaves  a  widow  and  no  descendants,  JeJ^^JS^ 
jid  leaves  a  fiither  or  mother,  brother  or  sister,  the  whole 
urplus,  if  it  does  not  exceed  in  value  at  the  time  of  dis- 
ribution  ten  thousand  dollars,  goes  to  the  widow;  if  it 
xceeds  ten  thousand  dollars,  but  does  not  exceed  twenty 
housand  dollars,  then  ten  thousand  dollars  goes  to  her; 
r  it  exceeds  twenty  thousand  dollars,  then  one-half  goes 
0  her.  The  remainder,  if  any,  goes  to  the  &ther  and 
aother  or  either  of  them,  if  any,  and  if  there  are  none,  to 
he  brothers  and  sisters  or  either  of  them ; 

4.  If  the  decedent  leaves  a  widow  and  no  descendant, 
tarent,  brother,  or  sister,  the  whole  surplus  goes  to  the 
ridow ; 

5.  If  the  decedent  leaves  no  widow,  the  whole  surplus 
;oes  equally  to  the  nearest  lineal  descendants  and  the 
uccessors  of  those  who  are  deceased 


KOTK—This  and  tiie  foDowiog  lectioii  an 
from  2  B.  S.,  96,  §  75,  aa  amended  bf  Lawa  of  1M$,  25Tf 
dL  236. 

§  511.  If  there  is  no  widow  and  no  descendant,  the  whole 
urplus  goes  to  the  next  of  kin,  and  the  soooessoiB  of  thott 
f ho  are  deceased,  as  follows : 

1.  To  the  &ther  or  mother,  or  either  of  them ; 

2.  If  there  is  no  parent,  to  the  brothers  and  mgten,  in 
qual  shares,  and  the  successors  of  those  who  are  dee««Kd; 

8.  If  there  is  no  parent  or  brother  or  sister,  or  na^xaBr^r 
»f  a  brother  or  sister,  then  to  the  next  of  kin  saA  lijt  iv^ 
lessors  of  those  who  are  deceased. 

The  successors  of  a  deceased  parent  cannot  Utk^hrj^rtr 
entation  in  his  or  her  place. 

§  512.  Where  the  successors  of  the  df^A^^ieat  tx-^xjA  ptr  *- 
ents,  are  all  in  equal  degree  of  consanguinitjto  the  fW>t^i%l 
heir  shares  are  equal ;  but  if  several  sae  of  ua^inU  d^^r^it 
ach  of  the  nearest  degree  succeeds  to  the  UAn  v^  wvjf%, 
le  would  have  been  entitled  had  all  tboK  m  iut  tmfe 
legree,  who  have  died  leaving  imoe,  be«i>  Yirm^;  ^uA  ^ 
Bue  of  those  who  have  died,  mpeetiTdij  Wit»^^  v^ 
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the  shares  which  such  descendants  or  next  of  kin  would 
have  received  if  living. 

From  2  B.  S.,  97,  §  76,  subs.  9  and  10. 

§  513.  Whenever  real  properly,  or  a  share  thereof,  vests 
in  several  persons  under  the  provisions  of  this  article,  thej 
take,  as  tenants  in  common,  in  proportion  to  their  respec- 
tive rights. 

1  E.  a,  763,  §  17. 

§  614  Dower  and  curtesy  are  abolished. 

NoTB. —  The  oommissionera  reoommend  this  chimge  in 
connection  with  the  proyisions  proposed  under  the  charter 
on  Husband  and  Wife,  and  with  those  proposed  in  relation 
to  the  wife's  succession  to  the  husband's  estate,  §  610. 
^  The  proyisions  of  the  law  of  1860  on  this  subject,  are 

as  follows : 

At  the  decease  of  husband  or  wife,  leaving  no  minor 
child  or  children,  the  survivor  shall  hold,  possess  and 
ei^'oj  a  life  estate  in  one-third  of  all  the  real  estate  of 
which  the  husband  or  wife  died  seised. 
Laws  of  1860,  169,  ch.  90,  §  10. 

At  the  decease  of  the  husband  or  wife  intestate,  leav- 
ing minor  child  or  children,  the  survivor  shall  hold,  possess 
and  enjoy  all  the  real  estate  of  which  the  husband  or  wife 
died  seised,  and  all  the  rents,  issues  and  profits  thereof 
during  the  minority  of  the  youngest  child,  and  one-third 
thereof  during  his  or  her  natural  life. 
Laws  of  1860,  169,  ch.  90,  §  11. 

§  515.  This  chapter  does  not  aflfect  any  limitation  of  any 
estate  by  deed  or  will 

1  B.  S.,  764,  §  20 ;  omitting  the  reference  to  Dower  and 
Curtesy. 

§  516.  The  interest  of  any  person  in  real  property  held 
in  trust  for  him,  if  not  devised  by  him,  vests  in  his  suc- 
cessors, according  to  the  provisions  of  this  chapter. 

1  R.  S.,  764,  §  21. 

Tniit  es-  §  517.  Upon  the  death  of  a  sole  trustee  of  an  express 

in  supreme  trust,  the  trust  estate  does  not  devolve  by  succession,  but 
the  trust,  if  then  unexecuted,  vests  in  the  Supreme  Court, 
with  all  the  powers  and  duties  of  the  original  trustee, 
and  must  be  executed  by  a  person  appointed  for  that 
purpose,  under  the  direction  of  the  court 

1  B.  S.,  730,  §  68. 
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OF  THE  STATE  OF  NEW  YORK  135 


§518.  Where  partnership  assets  are  invested  in  real  succeiBion 
*^  *  to  real  pro- 

property,  and  a  partner  dies,  the  succession  to  the  same  is  ^^j^*" 
subject  to  the  adjustment  of  the  partnership  affairs.  •t^i^ 

Thifl  section  is  new. 

§  519.  When  any  real  or  personal  property,  or  both,  When»d- 
whether  within  or  without  this  state,  of  a  person  who  dies  tote  »eU)ff 

'  -^  or  deducted. 

intestate  as  to  all  his  property,  has  been  advanced  by  such 
intestate,  directly,  or  by  virtue  of  a  beneficial  power,  or  of  a 
power  in  trust  with  a  right  of  selection,  to  a  person  entitled 
to  succeed  to  his  property,  and  in  view  to  a  portion  or 
settlement  in  life,  and  so  expressed  in  the  instrument 
of  settlement  or  portion,  the  value  thereof  as  expressed 
in  the  instrument  must  be  reckoned,  for  the  purposes 
of  this  section  only,  as  part  of  the  property  of  such 
intestate  which  his  successors  are  to  receive,  and  if  such 
advancement  equals  the  amount  of  the  share  which  such 
relative  would  be  entitled  to  receive,  of  the  property 
so  reckoned,  then  such  relative  and  his  successors  have  no 
share  in  the  property  of  the  intestate.  But  if  the  advance, 
ment  is  less  than  such  share,  he  and  his  successors  are  to 
have  so  much  only  of  the  property  as  is  su£Bicient  to  make 
it  equal  to  such  share.  The  exclusion  from  succession,  and 
the  adjustment  of  the  shares  under  these  provisions,  takes 
effect  only  upon  judgment  in  an  action  in  the  supreme  court 

Unless  both  the  purpose  and  the  value  of  such  settle. 
ment  or  portion,  are  expressed  in  the  instrument  of  settle- 
ment, there  is  no  legal  advancement  within  the  provisions 
of  the  preceding  section. 

Modified  fVom  1 B.  S^  754^  §§  23,  24^  25 ;  IcL,  737,  g  127. 

Note. —  The  provisions  from  which  this  section  is 
taken,  although  in  terms  embracing  the  case  of  any  intes- 
tate, apply  only  in  cases  of  total  intestacy.  (Thompson  v. 
Carmichael,  3  Sanfif.  Ch.,  120.)  Questions  of  considera- 
ble embarrassment,  which  frequently  arise  in  determining 
what  is  to  be  deemed  an  advancement,  and  what  is  to  be 
taken  as  its  value,  have  led  the  commissioners  to  insert 
the  provision,  that  in  order  to  constitute  a  settlement  an 
advancement,  within  these  provisions,  its  purpose  and 
value  must  be  expressed  in  the  instrument 

There  seems  to  be  no  sufficient  reason  why  the  succes- 
sion should  be  interrupted  or  affected  until  the  fact  of  the 
existence  of  the  advancement^  and  its  value,  have  been 
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finalljdetennmed.  Under  the  preaentproTisiona,  so  long 
as  the  question  whether  gifts  made  b j  the  deceased  were 
advanoements  or  not  is  undetermined,  the  qnestion  as 
to  who  is  entitled  to  suooeed,  or  in  what  shares  thej 
are  to  take,  is  also  in  suspense.  We  haye  thought  it 
better,  therefore,  for  the  settling  of  titles,  to  provide  that 
the  suooession  diall  not  be  affected  until  a  judgment  is 
iiad,  declaring  the  eTistence  and  extent  of  the  adyaoce- 
ment.  < 

§  620.  Belatives  of  the  half  blood,  on  either  the  paternal 
or  maternal  side,  and  their  descendants,  and  the  successors 
of  both,  succeed  equally  with  those  of  the  whole  blood, 
except  that  to  real  property,  which  came  to  the  decedent 
by  succession,  devise  or  gift,  of  his  relative,  none  who  are 
not  in  any  wise  of  the  blood  of  such  relative,  can  succeed. 

KOTE.— 1  B.  S.,  1B3,  §  15;  2  id,  97,  §  75,  sub.  10. 
The  modification  of  the  phraseology  of  the  first  part  of 
this  section  is  adopted  to  embrace  distinctly,  the  case  of 
relatives  of  the  half  blood  on  the  mother's  side,  and  of 
the  whole  blood  on  the  father's,  in  accordance  with  the 
decision  in  the  case  of  Brown  v,  Burlingham,  6  Sand/.^  418. 

In  McCarthy  v.  Marsh,  1  i8^,  263,  it  was  held  that 
the  word  "  ancestors  "  as  used  in  section  22  of  this  chap- 
ter of  the  Revised  Statutes,  embraced  collateral  kindred 
as  well  as  progenitors.  Since  the  word  as  used  in  section 
15,  should  doubtless  have  the  same  meaning,  the  conmiis- 
sioners  have  substituted  for  it  here,  as  well  as  in  that 
section,  the  word  "  relatives." 

The  words  "  of  the  blood  "  in  the  latter  part  of  section 
15,  include  the  half  blood  as  well  as  the  whole. .  Beebee  v. 
Grifflng,  4  Kern.,  235. 

§  521.  In  determining  the  succession,  degrees  of  relation- 
ship are  reckoned  by  counting  from  the  decedent  up  to 
the  common  ancestor,  and  then  down  to  the  relatives 
in  question;  reckoning  a  degree  for  each  person.  In 
such  computation  the  decedent  is  excluded,  the  relative 
included,  and  the  common  ancestor  counted  but  once. 

Brother  and  sisters  are  in  the  first  degree  of  relationship, 
which  rule  applies  for  the  benefit  of  their  successors. 

McGregor  v.  Comstoek,  3  Comst,  408. 

§  522.  Aliens  may  take  in  all  cases,  by  succession,  as 
well  as  citizens. 

NoTB. — ^This  provision  is  new.  See  section  133,  and 
note  on  page  35. 
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§  628.  No  person  capable  of  succeeding  under  the  pro-  Aiieniimof 
visions  of  this  chapter,  is  precluded  from  such  succession, 
bj  reason  of  the  alienism  of  any  relative. 

From  1  B.  S.,  1U,  g  22,  and  1  Seld,,  263. 

§  524.  The  mother,  and  the  relatives  on  the  part  of  the  J^^^^'y^^ 
mother,  succeed  to  the  property  of  her  illegitimate  child  fJ^^J^^ 
as  if  the  child  were  legitimate.  succeed. 

§  525.  In  case  of  the  death  of  a  mother  leaving  no  law-  SSS^^ 
fill  issue,  and  no  husband,  and  leaving  illegitimate  children  JJSJg^.^^ 
or  their  descendants,  such  children  and  descendants  succeed  p«»p«^- 
in  the  same  manner  as  if  such  children  were  legitimate. 

Laws  of  1855,  ch.  547. 

§  526.  No  person  can  succeed  through  an  illegitimate  ™^.**' 
relationship,  except  in  the  cases  hereinbefore  provided. 

1  B.  &,  754^  g  19. 

§  527.  Relatives  of  the  decedent,  begotten  before  his  ^^^ 
death,  but  bom  thereafter,  succeed,  as  if  bom  in  his  lifetime  **'••• 
and  surviving  him. 

1  B.  a,  754,  g  18;  2  id.,  97,  g  75,  subd.  13. 

§  528.  In  case  of  divorce  dissolving  the  marriage  con-  JJlJ^JJ^jg^^ 
tract  for  the  misconduct  of  either  party  thereto,  such  party  JJJJ^Juw 
is  not  entitled  to  succeed  to  the  property  of  the  other.  pwtiet. 

This  pro^ion  already  exists  as  against  the  wife,  in 
cases  of  dower  and  succession  to  personal  property. 

2  B.  &,  146,  g  48. 


§529.  The  successors  of  a  deceased  person  who  would  I!Jli?f? 
^  represen- 

have  been  entitled,  if  living,  to  succeed  to  the  decedent's  *»"'«^ 
property,  are  those  who  would  have  been  entitled  to  suc- 
ceed to  the  property  of  such  deceased  person,  if  he  had 
been  living  at  the  death  of  the  decedent,  and  had  died 
immediately  thereafter. 

§  5S0.  If  there  is  no  one  capable  of  succeeding  under  Bwheat 
the  preceding  sections,  the  property  devolves  to  the  people 
of  the  state.  Lands  so  passing  to  the  state,  are,  whether 
held  by  the  state  or  its  grantees,  subject  to  the  same  charges 
and  trusts  to  which  they  would  have  been  subject  if  they 
had  passed  by  succession,  and  the  supreme  court  has  power 
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to  direct  the  attorney-general  to  convey  the  same  to  the 
parties  entitled,  or  to  a  new  trustee  appointed  by  the  court. 

1 R.  a,  ns,  g§  1, 2. 


JJj^^i^  §  581.  Those  who  succeed  to  the  property  of  a  decedent 
tot^^oiu.  *^  liable  for  his  obligations  in  the  cases,  and  to  the  extent 
gauou.       prescribed  by  the  Code  of  Civil  Procedure. 

See  Appendix  D,  chapter  E. 


DIVISION  THIED. 


OBLIGATIONS. 


PART     I.   Obligations  in  Gheneral 

II.   Obligations  arising  from  Particular 
Transactions. 


PART    I. 

OBLIGATIONS  IN   GENERAL. 

Title     I.  Nature  of  an  Obligataon. 

n.  Contracts. 

m.  Obligations  Imposed  by  Law. 

IV.  Extinction  of  Obligations. 


TITLE  L 

NATURE   OF  AN  OBLIGATION. 

SioiiOK  632.  Definition  of  obligations. 
633.  How  created. 

§  532.  An  obligation  is  a  legal  duty,  by  which   a    per-  ^/^Pjjjjp 
8on  is  bound  to  do  or  not  to  do  a  certain  thing.  **<»»• 

§  633.  An  obligation  arises  either  from  Howerea 

L  The  contract  of  the  parties ;  or, 
2.  The  operation  of  law. 
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TITLE  n. 

CONTRACTS. 

Cearxb     L  Nature  of  a  contract 

n.  Manner  of  creating  oontraeta. 
in.  Interpretation  of  oontraeta. 
IV.  Effect  of  contracts. 
y.  The  different  species  of  contracts 

CHAPTER  I. 

r 

NATURE  OP  A  CONTRACT. 

ABlzoDUi     L  Definition, 
n.  Parties, 
m.  Object. 
lY.  Consent 
T.  ConsideratiaiL 

ARTICLE  L 

DEFIKinOK. 

SsonOK  534.  Definition  of  contract 
636.  Its  requisites. 

DeflDition        §  584  A  contract  is  an  agreement  to  do  or  not  to  do  a 

of  contract.   ^^^^  ^Yling. 

ito  reqni-         §  585.  It  13  esscntial  to  the  existence  of  a  contract  thai 
•*^*  there  should  be 

1.  Parties  capable  of  contracting ; 

2.  Their  consent; 
8.  A  lawful  object ; 

4.  A  sufficient  cause  or  consideration. 

Code  La.,  Itt2,  1T68,  lt59;  Code  Napoleon,  1108. 
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ARTICLE  n. 


Sioncnr  638.  Who  maj  contract 
53*7.  Identification. 

§  536.  All  persons  are  capable  of  contracting,  except      2SS»ctf 

1.  Infuits,  they  having  only  such  capacity  as  is  defined 
by  Part  I  of  the  First  Division  of  this  Code; 

2.  Persons  of  unsound  mind,  they  having  only  such 
capacity  a9  is  defined  by- the  same  Part 

8.  Persons  deprived  of  civil  rights. 

§  537.  The  parties  must  not  only  exist,  but  it  must  be  ^*****' 
possible  to  identify  them,  or  there  is  no  contract. 


ARTICLE  m. 

OBJECT  OF   A  CONTRACT. 

SicnOK  538.  Definition  of  the  object 

639.  Object  to  be  lawful  and  possible. 

640,  541.  Object  unlawAiL 

542,  543.  Xmpossibilitj  of  object 
544.  Object  ascertainable. 

§  538.  The  object  of  a  contract  is  the  thing  which  it  is  Definition 
agreed  to  do  or  not  to  do.  J«ct. 

ICartin  v,  McOonnick,  B  Ni  7.^  335. 

§  539.  The  object  of  a  contract  must  be  lawful,  possible,'  oiject  tob« 
and  ascertainable."  posBibie. 

>  Code  La.,  1885,  1886. 

*  Code  La.,  1880 ;  Richards  v.  Edick,  17  Barb,,  260 ;  Abeel 

V.  RadcM,  13  Johns.,  300;  8e«  Tracy  v,  Albany  Ezch. 

Co.,  7  3r.  r.,  474. 

S  640.  That  is  not  lawful  which  is :  p^eet  on- 

1.  Oontrary  to  an  express  provision  of  law;* 
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2.  Contrary  to  the  policy  of  the  law,  though  not  ex- 
pressly prohibited ;" 

8.  Otherwise  contrary  to  good  morals.' 

'  This  is  without  distinction  as  to  makim  prohibUmn  and 
maium  in  se.  Pennington  v,  Townsend,  If  Wend.^  276; 
Leavitt  v.  Pahner,  3  K.  T.,  19 ;  De  Groot  v.  Van  Duzer, 
20  Wend.f  390;  Pratt  v.  Adains,  7  JPaige,  653;  Seneca 
Co.  Bk.  V.  Lamb,  26  Barb,,  595. 

*  fieU  V.  Leggett»  7  K.  7^  176,  181 ;  Qraj  v.  Hook,  4  K. 

T.,  449. 

*  Ladj  Cox's  Case,  3  Fleere  Wma^  339 ;  Walker  v.  Perkins, 

3  Bmr^  1568. 

owe^  §  541.  All  contracts  which  have  for  their  object,  directly 

or  indirectly,  to  exempt  any  one  from  responsibility  for 
fraud,  wilful  injury  to  the  person  or  property  of  another, 
or  any  violation  of  law,  whether  wilful  or  negligent,  are 
against  the  policy  of  the  law,  and  so  far  void. 

imiMMii.         §  542.  Everything  is  deemed  possible,  except  that  which 
object.        is  physically  impassible. 

Id.  §  548.  Impossibility  is  to  be  determined,   not  by  the 

means  or  ability  of  the  party,  but  by  the  nature  of 
things.* 

1  Code  La.,  1885,  2028 ;  see  McNeill  v.  Reed,  9  Bing^  68 ; 
Beebe  v.  Johnson,  19  Wend,^  500 ;  Harmonj  v.  Bing- 
ham, 12  N.  r.,  99. 

oiijectas-        §544.  That  is  deemed  ascertainable  which  is  capable 

certainable.      -,     .  -iii.  «  ., 

of  bemg  ascertained  by  the  time  the  contract  is  to  be 
performed. 


ARTICLE  IV. 

CONSENT. 

Skction  545.  Assumption  of  obligations  by  acceptance  of  benefit 

546.  Essentials  of  consent 

547.  Consent,  when  yoidable. 

548.  549.  Apparent  consent,  procured  bj  duress,  menace,  fraud, 

&C. 

550.  Duress. 

551.  Menace. 

552.  Fraud,  actual  or  constructiye. 
653.  Actual  fraud. 

564.  OonstmotiTe  fraud. 
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SsGnoK  655.  Actual  fraud  is  a  questioa  of  Act 
556.  Undue  influence. 

567.  Mistake  of  fact  or  of  law. 
558.  Mistake  of  fact 

659.  Mistake  of  law. 

560.  Mistake  of  foreign  laws. 

661.  Mistake  through  wilM  ignorance. 

562.  Mutuality  of  consent 

663.  Communication  of  consent 

664.  Mode  of  communicating  acceptance  of  proposaL 

665.  When  conmiunication  of  acceptance  concludes  contract 

666.  Acceptance  by  performance  of  conditions. 

667.  Acceptance  must  be  absolute. 

568.  Eevocation  of  proposaL 

669.  Beyocation,  how  made. 

670.  Ratification  of  contract  yold  for  want  of  eonsent 

§  545.  A  voluntary  acceptance  of  the  benefit  of  a  trans-  /J5J°?P" 
action  is  equivalent  to  a  consent  to  all  the  obligations  J^'JgJ'^ 
arising  from  it,  so  &r  as  the  facts  are  or  ought  to  be  known  {JJJ^ 
by  the  person  accepting.' 

'  Bennett  v.  Judson,  21 K.  7.,  238. 

§  646.  The  consent  of  the  parties  must  be  ibMnti&ii 

'^  ^  of  consent 

1.  Free; 

2.  Mutual; 

8.  Communicated  by  each  to  the  other. 

§  547.  A  consent  which  is  not  free  or  mutual  is  never-  Conwnt, 
theless  not  absolutely  void,  but  voidable  only  at  the  option  •««. 
of  the  party  prejudiced  or  those  claiming  under  him. 

§  648,  An  apparent  consent  is  not  real  or  free  when  ^^jwnt 
obtained  through  g^SSi, 

1.  Duress;  ^S%. 

2.  Menace; 
a  Fraud; 

4.  Undue  influence; 
6.  Mistake;  or, 
6.  Accident 

§  549.  Consent  is  deemed  to  have  been  obtained  through  u. 
one  of  the  causes  mentioned  in  the  last  section  only  when 
it  would  not  have  been  given  had  such  cause  not  existed.* 

'  Bronson  v.  Wiman,  B  K.  7,y  188,  189;  Flight  v.  Booth, 
1  Bing.  K.  O,  376;  Ck>de  La.,  1819;  laure  «.  Kartin, 
HK.T,  219. 


144  THE  CIVIL  CODE 

Dantt,  §  560.  Duress  consists  in 

1.  Unlawful  confinement  of  the  person  of  the  party,'  or 
of  the  husband  or  wife  of  such  party,  or  of  an  ancestor, 
descendant,'  or  adopted  child'  of  such  party,  husband,  or 
wife;* 

2.  Unlawful  detention  of  the  property  of  any  such  per- 
son;' 

3.  Confinement  of  such  person,  lawful  in  form,  but 
fraudulently  obtained,'  or  fraudulently  made  unjustly 
harassing  or  oppressive ;' 

4.  Taking  an  oppressive  and  unconscientious  advantage 
of  the  necessities  of  the  party.' 

'  Foflhaj  V,  Ferguson,  6  SSU,  154;  Baa  Abr^  DureaSj  A. 
'Ck>de  La^   1847;   Code  Napoleon,   1113;   Bac  Abr. 

Duress^  B.    See  McClintock  v.  Cummins,  3  McLta/^ 

158. 
*Kew,  but  in  effect  provided  for  bj  the  French  and 

Louisiana  law. 

*  Code  Napoleon,  1113. 

*  This  is  denied  (Skeate  v.  Beale,  11  Ad,  A  El,  983; 

Atlee  v.  Backhouse,  3  M.  db  Wi,  650).  But  it  wai 
originally  so  held  in  privy  council  (Assize,  5  Year 
Book,  fol  72,  pi.  14X  and  it  has  been  so  decided  in  this 
country  (Collins  v.  Westbury,  2  Bay,  211 ;  Sasportasf. 
Jennings,  1  Bay,  470;  see  also  Nelson  v.  Suddartb, 
1  Hen.  d;  Mumf..,  350),  with  the  approval  of  BBOX802r, 
J.  (Foshay  v.  Ferguson,  5  HiU^  158.)  It  is  univer- 
sally held  that  money  paid  under  such  duress  may  be 
recovered  back  (Harmony  v,  Bingham,  12  ^.  F,  99; 
Oates  V.  Hudson,  6  Exch.,  346;  Atlee  v.  Backhouse, 
3  Jf.  <fc  W,j  642);  and  it  is  very  difficult  to  see  why, 
under  precisely  similar  circumstances,  a  note  gifen 
instead  of  money  should  be  enforced. 

*  Strong  V.  Grannis,  26  Barb.,  122  ;  Watkins  v,  Baird,  6 

Mass.,  511 ;  Richardson  v.  Duncan,  3  N.  H.,  608. 

*  Severance  v.  Kimball,  8  N.  27.,  386 ;  Rk^hardson  v.  Dun- 

can, supra. 
■  Breck  v.  Cole,  4  Sandf.,  88 ;  Bowes  v.  Heaps,  3  Yes.  <fc 
B.,  119;  Wood  v.  Abrey,  3  Madd.,  423;  (5ould  v.  Oko- 
den,  4  Bro.  P.  (7.,  198;  see  Cockshot  v.  Bennet,  2  T. 
B.,  763;  Bamardiston  v.  Lingood,  2  Atk.,  133;  Thorn- 
hill  V.  Evans,  id.,  330;  Walmsley  v.  Booth,  id.,  28,  29; 
Bemey  v.  Pitt,  2  Vem.,  14;  Nott  v.  Hill,  «.,  27;  Wiao- 
man  v.  Beake,  iA,  121 ;  Roche  v.  O'Brien,  1  BaXl  &  B, 
337, 359;  Bromley  v.  Smith,  26  Beav.,  664;  6  Jw.  (N. 
8.\  837. 
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§  551.  The  menace  must  be  Xenaot. 

1.  Of  such  duress  as  is  specified  in  the  first  and  third 
subdivisions  of  the  last  section  ;* 

2.  Of  unlawful  and  violent  injuries  to  the  person*  or 
property*  of  any  such  person  as  is  specified  in  the  last 
section; 

8.  Of  injuries  to  the  character  of  any  such  person.* 

'  Whitefield  v.  LoDgfellow,  13  Maine,  146. 

'  2  Co.  InsL,  483;  £ac  Abr.,  Duress,  JL 

*  See  Foshaj  v.  Ferguson,  6  UiXi,  168.    See  contra,  Bac 
Abr,f  Ihtress,  A.    See  note  below. 

^  This  species  of  threat  is  not  usually  included  in  the  de- 
finition of  duress,  and  was  no  doubt  not  so  treated  i 
under  the  old  common  law,  when  a  libeler  could  be 
made  to  rot  in  jail  until  ho  paid  damages,  while  neither 
the  judgment  creditor  nor  any  one  else  was  bound  to 
find  him  food  or  drink  (Dive  v.  Maninghain,  1  PlowcLf  . 
68);  and  when  some  debtors  did  actually  starve  to 
death.  With  such  a  savage  remedy  for  the  recovery 
of  pecuniary  damages,  they  might  well  be  considered 
an  adequate  compensation  for  all  injuries  to  proper^ 
or  character,  and  it  was  on  tliis  ground  that  they  were 
not  regarded  as  duress.  (Bac.  Abr.,  Duress,  A.)  The 
remedy  now  existing  is  less  effective,  nor  is  money 
considered  equivalent  to  character.  By  statute,  it  is 
now  a  criminal  offense  to  send  threatening  letters  for 
the  purpose  of  extorting  money,  and  that  which  is 
thus  treated  as  a  crime  ought  not  to  be  allowed  to  sus- 
tain a  contract  These  views  are  furtlicr  sustained  by 
Story  Cont,,  %  398;  2  Stark.  Ev.,  482;  Chitt.  Qmt, 
208. 


§  552.  Fraud  is  either  actual  or  constructive.  Fraud,  aoiai 

al  or  con- 
Btmctlve. 

§  553.  Actual  fraud  consists  Actual 


1.  In  any  artifice  by  which  one  obtains  an  unconscien- 
tious advantage  over  another  ;^ 

2.  In  any  unconscientious  use  of  a  power  or  advantage 
obtained  through  a  personal  confidence  voluntarily  accept- 
ed.« 

*  Story  Eq.  Jur.,  §  187 ;  Gale  v.  Gale,  19  Barb.,  261 ; 

Jeremy  Eq,  Jur.,  368 ;  Pothier  Obi,  n.  28 ;  Gardner  v. 
Heartt,  3  Denio,  236. 

•  Gardner  v.  Ogden,  22  K,  7.,  327;  McQueen  v,  Farquhar 

11  Ves.,  479 ;  Story  Eq.  Jur.,  g§  266,  267 ;  see  Clarke  «. 
Parker,  19  Vu,,  18. 
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Conttrno- 
tiv«  fhind. 


Actnal 
frmnd  Is  a 
oitettlon  of 


Unduo  in- 
fluence. 


KlBtakeof 
fiictorof 


§  554.  Constructive  fraud  consists 

1.  Ill  any  breacli  of  duty  which,  without  an  actually 
fraudulent  intent,  gains  an  advantage  to  the  person  in  fault 
or  any  one  claiming  under  him,  by  misleading  another  to 
liis  prejudice,  or  the  prejudice  of  any  one  claiming  under 
him;* 

*  Bulkloj  V.  Wilford,  1  Clark  &  Fin^  102,  177,  181. 

2.  In  such  acts  or  omissions  as  the  law  specially  declares 
to  be  fraudulent^  without  respect  to  actual  fniud. 

§  555.  Actual*  fraud  is  always  a  question  of  fact.* 

'Dunham  v.  Waterman,  17  K,  K,  21;  Wilson  v,  For- 
syth, 24  Barb.,  105. 

*  2  R.  a,  137. 

§  556.  Undue  influence  consists  in  the  use,  by  one  oc- 
cupying a  relation  of  personal  confidence  toward  another,' 
of  the  shghtest  oppression,  authority,"  deception,  suppres- 
sion of  fact,*  or  artifice,  or  of  excessive  solicitation,*  to  pro- 
cure an  advantage  from  the  latter. 

*  Scars  V.  Shafer,  6  K.  F.,  272. 

■  Bury  V.  Oppenheim,  26  Beav.,  594;  NottidgfO  v.  Prince, 
2  Giff.,  246;  Slocum  v.  Marshall,  2  Wash.  C.  C,  400, 
Taylor  v.  Taylor,  8  How.  U.  S.,  183. 

'Anderson  v.  Klsworth,  3  Giff.,  154;  Cane  v.  Allen,  2 
DoWj  294. 

*  Sec  Gibson  v.  Jcycs,  G  F<».,  266 ;  Maitland  v.  Irving, 

15  Sim.,  437. 

§  557.  Mistake  may  be  cither  of  fact  or  of  law.* 

'  As  to  mistake  of  fact  tliere  is  no  question.  Mistake  of 
law  lias  been  often  declared  to  be  no  ground  for  relief 
at  law  or  equity.  See  Champlin  v.  Lnytin,  18  WeruL, 
417;  Storrsr.  Parker,  6  .Tb/iTW.  Ch.,  166;  Lyon  ».  Rich- 
mond, 2  u(.,  61 ;  Story  Eq.  Jur.,  §§  11 1-139.  But  the 
contrary  view  has  been  taken  by  judges  of  high  autho- 
rity. See  Champlin  v.  Lay  tin,  18  Wend.,  422;  Stono  v. 
Godfrey,  b  De  G.  M.  d:  G.,  90;  Broughton  v.  Hutt,  3 
De  G,&  /.,  501;  Evants  v.  Strode,  11  Ohio,  480. 
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§  558.  Mistake  of  £\ct  is  either  Mistaktof 

1.  An  unconscious  ignorance*  or  forgetfulness'  of  a  fact 
past'  or  present,*  material  to  the  contract; 

2.  Belief  in  the  present  existence  of  that  which  does 
not  exist,*  or  in  the  past  existence  of  that  which  has  not 
existed,*  the  thing  believed  being  material  to  the  contract 

*  Bell  V.  Gardiner,  4  M.  d;  G.,  10;  as  limited  by  M'Dan- 

iels  V.  Bank  of  Rutland,  29  Vt,  238. 

•  Kelly  V.  Solari,  d  Af.  dh  W.,  54;  Lucas  v.  Worswick,  1 

Moo.  &  Rob.,  293. 

•  WlUan  V.  WiUan,  16  Ves.,  72;  M'Carthy  v.  De  Calx,  2 

Rus8,  di  M.,  614. 

*  Kelly  V.  Solari,  supra. 

*  Hitclicock  V.  Giddings,  4  Price,  135 ;  Dan,^  1 ;  Hastie 

V.  Couturier,  9  Exch.,  102 ;  affirmed,  b  H.  of  L,  Cos, 
673 ;  Strickland  v.  Turner,  7  Exch.^  208.  See  Belknap 
V,  Sealey,  14  N.  K,  143;  Martin  v.  M'Cormick,  S  Ni  7. 
335 ;  Ketcluim  v.  Bank  of  Commerce,  19  N.  Z,  502. 

•  Sec  Martin  v.  M'Cormick,  8  N.  F.,  335. 

S559.  Mistake  of  law  constitutes  a  mistake,  within  the  xistaktof 

law 

meaning  of  this  article,  only  when  it  arises  from 

1.  A  misapprehension  of  the  law  by  all  parties,  all  sup- 
posing that  they  knew  and  understood  it,  and  all  making 
wbstantially  the  same  mistake  as  to  the  law;* 

2.  A  misapprehension  of  the  law  by  one  party,  of  which 
the  others  are  aware  at  the  time  of  contracting,  but  which 
they  do  not  rectify. 

'  Many  v.  Bcekman  Iron  Co.,  9  Paige,  188 ;  Hall  v.  Reed, 
2  Barb,  Ch.,  601. 

§  560.  Mistake  of  foreign  laws  is  mistike  of  fact'  Mittakoof 

»  Bank  of  Chillicotho  v.  Dodge,  8  Barb.,  233.  forolgnlawt 

§  561.  A  mistake  made  through  willful  ignorance,'  or  by  Mistake 
neglecting  a  legal  duty,'  does  not  invalidate  the  consent       SSJAf^ 

•  Kelly  V.  Solari,  d  K  &  W.,  54.  Ignorance 

*  United  States  Bank  v.  Bank  of  Georgia,  10  Wheat.,  343 

§  562.  Consent  is  not  mutual,  unless  the  parties  all  agree  Hntnaiity 
upon  the  same  thing  in  the  same  sense.    But  in  certain 
cases  defined  by  the  chapter  on  Interpretation,  they  are 
deemed  so  to  agree  without  regard  to  the  fact 

§  663.  Consent  can  be  communicated  with  effect^  only  ^J^^ 
by  some  act  or  omission  by  which  the  person  contracting  «(»M&t. 
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intends  to  communicate  it^  or  which  necessarily  tends  to 
such  communication. 

xode  of  §  664.  If  a  proposal  prescribes  any  conditions  concerning 

ctting         the  communication  of  its  acceptance,  the  proposer  is  not 

ofpropo.     bound  unless  they  are  conformed  to;  but  in  other  cases 

any  reasonable  and  usual  mode  may  be  adopted.' 

1  Donlop  V.  Higgins,  IKofL,  Caa^  398 ;  Vassar  v. Campi 
11  N.  r,  461. 

JJJJJ«JJ^  §  565.  Consent  is  communicated  by  each  party  to  the 
MMCOT^  o*^her  and  the  contract  is  complete,  as  soon  as  the  person 
^^^      accepting  a  proposal  has  put  his  acceptance  in  the  course 

of  transmission  to  the  proposer,  in  conformity  to  the  last 

section.* 

'  Kactier  v.  Frith,  6  TTondL,  103;  VaBsar  «.  Camp^  11  N. 

Acceptance  §  566.  Performance  of  the  conditions  of  a  proposal  is  an 
ance  of       acceptance  thereof.' 

oonditiona.  -^  , 

'  Hanrej  v.  Johnston,  6  C.  B.<,  304. 

A«»ptance       §  567.  An  acceptance  must  be  absolute  and  unqualified,* 

absolute,      or  must  include  in  itself  an  acceptance  of  that  character, 

which  the  proposer  can  separate  from  the  rest,  and  which 

will  conclude  the  person  accepting."    A  qualified  accepts 

ance  is  a  new  proposal. 

*  Hough  V.  Brown,  19  M  K,  114,  115;  Code  La.,  1799; 

Borland  v.  Guffej,  1  Grant  {Pa\  394. 
»  Code  La.,  1801. 

Rerocaiion,  §  568.  A  proposal  may  be  revoked  at  any  time  before 
■ai.  its  acceptance  is  communicated,  but  not  afterwards.' 

» Routledge  v.  Grant,  4  Bing.,  653 ;  Head  v.  Diggon,  3 
Man,  &R,,^n\  Cooke  v.  Oxley,  3  T,  i?.,  653. 

ReTocation,      §  569.  A  proposal  is  revoked  by 

bow  made. 

1.  The  receipt  of  notice  of  revocation  from  the  pro- 
poser by  the  other  party  before  accept?.nce ; 

2.  The  lapse  of  the  time  prescribed  therein  for  its  accept- 
ance, or  if  no  time  is  prescribed,  the  lapse  of  a  reasonable 
time  without  acceptance ; 

8.  The  failure  to  fulfill  a  condition  precedent  to  accept- 
ance; 


consent 
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4.  The  death  or  insanity  of  the  proposer. 

The  Palo  Alto,  Daveia  JL^  356. 

§  570.  A  contract  which  is  void  for  want  of  due  consent,  STSSSS? 
may,  if  not  unlawful  in  its  purpose/  be  ratified  by  a  sub-  Jint  of 
sequent  consent' 

'  Gray  v.  Hook,  AK,  T.,  449. 

*  Newton  v.  Bronson,  13  K,  71,  59S. 


ARTICLE  V. 

COKSIDBBATION. 

SicnoK  571.  Good  consideration,  what 

572.  How  far  legal  or  moral  obligation  is  a  good  consideration. 

573.  Consideration,  unlawful 

§  671.  Any  benefit  conferred,*  or  agreed  to  be  conferred,*  SdenitS. 
upon  the  promisor,  by  any  other  person,*  or  any  prejudice  ^***^ 
suffered,*  or  agreed  to  be  suffered,'  by  such  person,*  at  the 
time  of  consent^'  as  an  inducement  to  the  promiser,  is  a 
good  consideration  for  a  promise. 

'  Johnson  v.  Titus,  2  HiU,  606 ;  Oaklej  v.  Boorman,  27 
Wend.<,  588 ;  see  Hamilton  College  v.  Stewart,  1  N.  F., 
581. 

'  Houghtailing  v.  Randen,  25  Barh.^  21 ;  Sage  v.  Hazard, 
6  kf.,  179;  Briggs  v.  Tillotson,  8  Johns.,  304. 

•  Lawrence  v.  Fox,  20  Ni  F.,  268 ;  Judson  v.  Gray,  17 

ffoto,  Pr.,  289,  296. 

•  Miller  v.  Drake,  1  Caines,  45 ;  Rutgers  v.  Lucet,  2  Johns. 

Cos.,  92;  Parker  v.  Crane,  6  WmcL,  647;  Stuart  v. 
McGuin,  1  Cow.y  99;  Elting  v.  Vanderlyn,  4  Johns.^ 
237;  Smith  v.  Weed,  20  Wend.,  184;  Heinman  v. 
Moulton,  14  Johns,,  466 ;  Hilliard  v.  Austin,  17  Barb,, 
141. 
•Conover  v.  Brush,  2  N.  T,  Leg,  Obs.,  289;  Decker  y. 
Judson,  16  y.  r.,  449. 

•  Decker  v.  Judson,  supra, 

^  Livingston  r.  Rogers,  Cole.  &  C.  Cos.,  331 ;  Utica  k 
Syracuse  R.  R.  v.  Brinckerhoflf,  21  Wend,,  139;  Ros- 
corla  V.  Thomas,  3  Q,  B.,  234. 
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How&r  §572.  An  existing  legal*   or  moral  obligation  resting 

moral  obii-    upon  the  proniiser,*  is  also  a  good  consideration  for  a  pro- 
bation is  a.  ..  •II  /till* 
good  con-     mise,  to  an  extent  correspondnig  with  the  extent  of  the  obh- 

gation,  but  no  further  or  otherwise.* 

*  Spencer  ».  Ballon.  18  N.  F.,  330. 

'  The  common  law  docs  not  recoprnise  moral  obligations, 
except  in  a  few  cases,  as  snfficient  to  snstain  a  promise. 
(Gonlding  v.  Davidson,  28  Barb.,  438 ;  Naj^h  r  RnsscU, 
6  Barb.,  55G;  Gcer  ».  Archer.  2  Barb,  420;  Watkins 
V,  Halstead,  2  Sand/.^  31 1 ;  Khle  v.  Jndson,  24  Wend.^ 
97 ;  Smith  v.  Ware,  13  Johns.,  257  ;  Beanmont  v.  Reeve, 
8  Q.  B.,  483;  Eastwood  v.  Kenyon,  U  Ad.  d:  EL,  438. 
Bnt  see  contra.  Doty  v.  Brown,  14  Jolins.,  381;  Lee  v. 
Mnggeridge,  5  JhurU ,  36).  The  anthoritics,  however, 
entirely  fail  to  establish  any  satisfactory  principle  npon 
which  to  distinguish  between  the  different  species  of 
moral  obligations.  Thns  in  Bnnn  v.  Winthrop  (1  Johns, 
Ch.f  329.)  past  sednction  is  held  a  good  considenition. 
ji  Beanmont  v.  Reeve  (8  Q.  B ,  483),  the  very  reverse 
8  decided.  In  Gonlding  v.  Davidson  (28  Rirb.,  438.) 
it  is  said  that  there  must  have  been  at  some  time  an 
actual  legal  obligation,  yet  in  Rico  v.  Welling  (5  Wend , 
595,)  and  Early  v.  Mahon,  (19  Johns.,  147),  llie  original 
contract  was  usurious,  and  therefore  void  ab  initio,  llio 
Sit  me  may  be  said  of  promises  to  pay  debts  contracted 
iu  infancy,  which  are  held  valid. 

The  only  proper  course  seems  to  be,  either  to  declare 
tliat  no  moral  obligations  amount  to  a  consideration  ior 
a  promise,  or  that  any  do. 

■  Roscorla  v.  Thomas,  3  Q.  R,  234 ;  Hopkins  v.  Logan, 
^M.dsW,  247. 

Considera-        §  573.  If  any  part  of  the  consideration  is  unlawful,  the 

lion  unlaw-  .  ,  , 

fta.  contract  is  void. 

*  Pepper  v.  llaight,  20  Barb,,  420 ;  Barton  v.  Port  Jack- 

son  P.  R.  Co.,  17  Barb.,  397 ;  Burt  v.  Place,  6   Cow,, 
431. 
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CHAPTER  n. 

MANNER   OF  CREATING  CONTRACTS. 

SicnoN  574.  Coutracts,  oxpreifs  or  implied. 

575.  Kx  press  contract. 

576.  Implied  contnict. 

577.  Oral  contracts. 

578.  What  contracts  must  bo  written. 

579.  KfTect  of  writing. 

580.  Contract  in  writing  takes  effect  from  delirorj. 

581.  Seal,  effect  of. 

582.  Seal,  huw  affixed,  Ac. 

§  574.  Contracts  arc  either  express  or  implied. 


Contracta, 
express  or 
implied. 


§  575.  All  express  contract  is  one  the  terms  of  which  are  J^PjJJJJ^ 
fltitcJ  in  words. 


§  57B.  An  implied  contract  is  one  the  existence  and  terras  implied 
of  which  arc  manifested  bv  conduct. 


contract. 


§  377.  All  contracts  nuiy  be  mnde  orally,  except  such  as  {Jjj.^^'^ 
are  specially  inquired  by  sUxtutc  to  be  in  writing. 


§578.  The  followinjr  contracts  or  some  memorandum  whatcon- 

a\  .  .  .  ...  tractB  mast 

thereof,  expressing  the  consideration,  must  be  in  wiiting,  i»c written, 
suhscribcd  by  the  paity  to  by  charged  thereby,  or  by  his 
agent  for  the  purpose: 

1.  An  agreement  thai,  by  its  terms,  cannot  be  performed 
witliiii  one  year; 

2.  An  agreement  made  upon  consideration  of  marriage, 

other  than  mutual  promises  to  marry. 

See  i:(»te  tog  1.80. 

§579.  The  execniion  of  a  contract  in  writinsr,  whether  Effector 

writioff* 

the  hivv  reqnin.'s  it  to  hd  written  or  not,  supersedes  all  the 
onil  negoiiaiions  or  stipuhitions  concerning  its  matter, 
wliich  preceded  or  accompanied  the  execution  of  the  in- 
strument.' 

•  Raker©.  Hljrj?inM,  21  N.  K,  396;  Lamatt  v.  Hudson  Riv. 
Ins*.  Co.,  17  iV.  r.,  199  n;  Durgin  v.  Ireland,  14  N.  T, 
.322 ;  as  explained  in  Blossom  v.  Griffin,  13  N.  Y.^  573. 
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Contract  In  §  580.  A  Contract  in  writing  takes  effect  upon  its  delivery 
takes  effect  to  the  party  in  whose  favor  it  is  made,  or  to  his  agent^ 
UTery.  ipj^g  provisions  of  the  chapter  on  Transfers  of  Real 

PROPERTr,  concerning  delivery  of  deeds,  absolute  and  con- 
ditional, apply  to  all  written  contracts. 

'Vorplank  v.  Sterrv,  12  Johns,,  636;  oomparo  Elsejv. 
MetcalT,  1  Den.,  323. 

M,  effect       §  581.  A  seal  is  presumptive  evidence  of  a  consideration. 

•ffixod.^1^  §  582.  A  corporate  or  official  seal  may  be  affixed  to  an 
instrument  by  a  mere  impression  upon  the  paper  or  other 
material  on  which  such  instrument  is  written.*  All  other 
seals  must  be  affixed  by  means  of  an  impression  upon  a 
tenacious  substance  fastened  to  the  instrument' 

'  3  R  S.  (5th  ed.),  687. 

*  Warron  v.  Ljuch,  5  Johns.,  239 ;  Andrews  v.  Herriot,  4 
Cow.,  508. 


CHAPTER  m. 

INTERPRETATION  OF  CONTRACTS. 

Section  583.  Contracts,  how  to  be  interpreted. 

584.  Intention  of  parties,  how  ascertained. 

585.  Intention  to  l>o  ascertained  from  language. 

586.  Fraud,  mistake  or  accident  concealing  intention  of  partioa* 

587.  Effect  to  be  given  to  every  part  of  contract 

588.  Several  contracts  relating  to  same  matters. 

589.  "Words  to  bo  understood  in  usual  sense. 

590.  Technical  words. 

591.  Law  of  place. 

592.  Contract  explained  by  circumstances. 

593.  Contract  restricted  to  its  evident  object. 

594.  Particular  clauses  subordinate  to  general  intent. 

595.  Writing  controls  printed  parts  of  contract. 

596.  Repugnancies  to  be  reconciled,  Ac. 

597.  Rejection  of  words  wholly  inconsistent. 

598.  Words  to  be  taken  most  strongly  against  whom. 

599.  Reasonable  stipulations,  when  implied. 

600.  Necessary  incidents  of  contract  implied. 

601.  Time  of  performance  of  contract. 

002.  Same  rules  of  interpretation  apply  to  all  contracts. 
603.  Usage  defined. 
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%  683.  Contracts^  must  be  so  interpreted  as  to  give  effect  ^^>^ 
\o  the  mutual  iatention  of  the  parties,'  as  it  existed  at  the  interpreted, 
time  of  contracting,'  so  fsir  as  the  same  is  ascertainable  and 
lawful 

'  Belmont  v.  Coman,  22  N.  T,  439. 
'  Stoiy  Cont,  §  656. 

§  584.  The  intention  of  the  parties  is  to  be  ascertained  Jy*?J^S 
by  the  rules  hereinafter  stated.  ulJ^Sl*^ 


ftMer- 


§  585.  The  language  of  the  contract  is  to  govern,  if  {J*g'iJ5, 
dear  and  explicit,  and  not  involving  an  absurdity.*   When  {fiJg^ff*"* 
a  contract  is  reduced  to  writing,  the  intention  of  the  parties 
is  to  be  ascertained  from  the  writing  alone,  if  possible. 

*  Ck>de  La.,  1940 ;   see  Westcott  v.  Thompson,  18  N.  K, 

367;  Buck  v.  Burk,  id^  339. 

§586.  When  it  is  clearly  proved*  that  through  fraud,'  2J?*',"'*'" 
nustake  or  accident,"  a  written  contract  fails  to  express  the  ^SSiing 
real  intention  of  the  parties,  such  real  intention  is  to  be  jS^f****' 
regarded,  and  the  erroneous  parts  of  the  writing  dis- 
regarded.* 

'  Coles  V.  Bowne,  10  Paige,  526;  Lyman  v.  Mut.  Ins.  Co., 
2  Johns.  Ch.f  630 ;  affirmed,  17  Johns.,  373. 

■  De  Peyster  v.  Hasbrouck,  11  -^  K,  582. 

■  Woodt?.  Hubbell,  10  *V:  F.,  479;  Gillespie  v.  Moon,  2 

Johns.  Ch.,  585 ;  Story  Eq.  Jur.,  §  152. 

*  Under  the  Code  of  Procedure,  it  is  not  necessary  that 

the  contract  should  be  reformed,  but  it  should  be  con- 
strued according  to  the  actual  intent  of  the  parties. 
See  Bidwell  v.  Astor  Ins.  Co.,  16  N.  F.,  263  ;  N.  Y.  Ice 
Co.  V.  N.  W.  Ins.  Co.,  12  Ahh.  Pr.,  414;  23  N.  F,  357. 

§  587.  The  whole  contract  is  to  be  taken  together,  so  as  Effect  to  be 

*•«.  !•/•  11  'iiai     given  to 

wgive  eiiect  to  every  part,  it  reasonably  practicable,  each  every  part 
one  clause  interpreting  the  others.* 

"  Code  La.,  1950 ;  Ward  v.  Wliitney,  8  ^  F,  446 ;  Decker  «. 
Fumiss,  14  ui,  615,  622:  Hamilton  v.  Taylor,  18  id.,  361. 

*  Westcott  V.  Thompson,  18  N.  F,  366. 

■  MiUer  v.  Travers,  8  Bing.,  244 ;  Story  Cont,  §  657. 

§588.  Several  contracts  relating  to  the  same  matters,  ^*J*^ 
between  the  same  parties,  and  made  as  parts  of  substan-  relating  to 
tially  one  transaction,  are  to  be  taken  together.'  matter. 

*  Hamilton  v.  Taylor,  18  N.  F,  361 ;  Church  v.  Brown, 

21  N.  F,  319,  330;  Pepper  v.  Haight,  20  .BarJ.,  429; 
limited,  Mann  r.  Witbeck,  17  Barh.^  388. 

20 
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Words  to  be 
ludentood 

«en»o. 


Toebnical 
wurdt. 


Law  of 

111  AGO. 


§  589.  Words  are  to  be  understood  in  their  ordinary  and 
popular  sense,'  unless  used  by  the  parties  in  a  technical 
sense,  or  unless  a  special  meaning  is  given  to  them  by 
usage,  in  which  case  the  latter  must  be  followed.' 

"  Story  Cent.,  §  647 ;  Code  La^  1941. 

'  Smith  V.  Wilson,  3  R  d:  Ad.,  728;  see  HintOD  r.  Locke^ 
5  ma,  437 ;  Astor  v.  Union  Ins.  Co.,  7  Cow^  202 ; 
Cutlibort  V.  Gumming,  1 1  Exch.^  405 ;  affirmint^,  10  id, 
809 ;  Coit  r.  Com  Ins.  Co.,  7  Johns.,  385. 

§  590.  Technical  words  are  to  be  interpreted  as  usually 
understood  by  persons  in  the  profession  or  business  lo 
which  they  relate.' 

*  Code  La.,  1942. 

§  591.  A  contract  is  to  be  interpreted  according  to  the 
law  and  usage  of  the  place  where  it  is  to  be  performed;' 
or  if  it  does  not  indicate  a  place  of  performance,  accord- 
ing to  the  law  and  usage  of  the  place  where  it  is  made.* 

*  Story  Confl.  Laws,  §§  270,  280 ;  Curtis  v.  Leayitt,  15 
K.  Y.,  9;  Jticks  v.  Nicliols,  6  id,  178;  Culler  «. 
Wright,  22  id.,  480. 

*  Story  ConU.  Laws,  §  282 ;  Thompson  v.  Ketcham,  8 
JoJins.,  189;  Pomeroy  r.  Ainswortli,  22  Barb..  118,  130; 
Curtis  V.  Leavitt,  IbN.  T,  9 ;  Giljbs  v.  FrenK>ut,  D  Exch., 
26. 

§  592.  It  may  also  be  explained  by  reference  to  the 
circumstances  under  which  it  was  made.* 

*  Westcott  r.   Tliompson,    18  K    Y.,   3G6;    Blossom  ». 

Griffin,  13  id.,  5G9 ;  Moore  v.  Moaeham,  10  id., 
207  ;  Doolitllo  r.  Souihwortli,  3  Barb..  79  ;  Uusbrook  ». 
Paddock,  1  id.,  C35. 

Contract  §  593.  Howcvcr  broad   the  terms  of  a  contract  may 

[Sevidon?*  be,  it  cxtcnds  only  to  those  things  concerning  which  it 
object.         appears  that  the  parties  intended  to  contract.' 

'  Codo  La.,  1954 ;  Code  Napoleon,  11G3. 

Pariicniar        §  ^^^'  Particular  clauses  are  subordinate  to  the  general 
?lri°''?.!;:i„  intent  of  the  contract.' 


Contract 
explained 
by  circum- 
stances. 


Hubordlnato 
to  {^onerul 
iatont. 


'Decker  v.  Fumisa,   14  K.  Y,  615;  Kelley  r.  Upton,  5 
Duer,  340, 
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§  595.  The  written  parts  of  a  contract  control  the  printed  WrWn» 
parts,  and  if  the  two  are  absolutely  repugnant,  the  latter  Ji|!Ji^f 
must  in  so  far  be  disregarded.*  contract. 

*  Harper  v.  N.  Y.  City  Ins.  Co.,  22  M  K,  444;  Harper 
V.  Albany  Ins.  Co.,  17  td,  198;  see  People  r.  Saxton, 
22  Id,  309. 

1 596.  Repugnancies  must  be  reconciled,  if  possible,  by  RepoRnwi- 
«uch  an  interpretation   as  will  give  some  effect  to  the  jcconciicd, 
repugnant  clauses,*  subordinate  to  the  general  intent  and 
object  of  the  whole  contract' 

*  Code  La.,  194C;  Ward  v,  Whitney,  8  K.  K,  446. 
'  Caalor  v.  Conn.  Ins.  Co.,  22  N.  11,  426 ;  see  Harper  v, 
N.  Y.  City  Ins.  Co.,  id.,  441. 

§597.  Words  which  are  wholly  inconsistent  with  the  5SlS»"**°°' 
nature  of  the  contract,  are  to  be  rejected.*  wMiitlSt. 

'Simpson  v.  Vaughan,  2  Aik.,  32 ;  Vernon  v.  Alsop,  T. 
Raym,,  G8 ;  Story  Cent,  §§  635,  636,  660. 

§698.  In  case  of  uncertainty  not  removed  by  the  pre-  JfJ^jJ^Jf 
ceding  rules,  language  should  be  interpreted  most  strongly  JSln?/ 
•gainst  the  party  who  caused  the  uncertainty  to  exist*  ^"**°*- 

•Code  La.,  1952.  1953.  Sec  Harper  v.  N.  Y.  City  Ins.  Co., 
22  N.  r.,  441 ;  Marvin  v.  Stone,  2  Cow.,  781.  For  the 
proper  limits  to  tiie  use  of  the  word  "  ambiguity,"  see 
Ashworth  v.  Mounsey,  9  Exch.,  186. 

§  599.  Stipulations  which  arc  necessary  to  make  the  con-  ftipSil^*^'* 
tract  reasonable,'  or  conformable  to  a  valid  usage,^  are  im-  impSeJ***" 
pliecl,  in  respect  to  matters  concerning  which  the  contract 
nianifests  no  contrary  intention.* 

'  Jones  V.  Gibbons,  8  Exch.,  922. 

'Pollock  I'.  Stables,  12  Q.  5.,  7G5;  Bayliffer.  Butterwortli, 

1  Elxrh.,  425;   Syers  v.  Jonas,  2  id.,  116;   Hutton  v. 

Warren,   1  i/l  <fc  TV!,  475 ;  Humfrey  v.  Dale,  *l  E.  & 

B.,  266. 
■Mutual  Ins.  Co.  v.  Hone,  2  K  F.,  241 ;  Vail  t;.  Rice,  6 

id,  155 ;  Hutton  v.  Warreu,  I  M.  d:  W.,  476. 

§  600.  Everytliinfic  that  in  law  or  usage  is  considered  as  Ncccpnary 
'...,:  .    .        iiiciciciiu of 

incidental  to  the  contract,  or  as  necessary  to  carry  it  into  contract 

effect,  is  implied  therefrom. 
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Time  of  §  601.  If  no  time  is  specified  for  the  performance  of  an 

porfonn* 

•n"^  act  required  to  be  performed,  a  reasonable  time  is  allowed.* 
K  such  act  consists  in  the  payment  of  money  only,  it  is 
payable  immediately  •" 

•  Atwood  V.  Emery.  I  C.R{N.  S.),  110;  Hogging  v.  Gor- 

don, 3  Q,  R,  466 ;  Sansom  v.  Rhodes,  6  Bing.  K.  C, 
261;  Stavart  v.  Eastwood,  II  M,  ilk  W.,  197. 
'Lake  Ontario  R.  R.  v.  Mason,  16  Ni  K,  451;  Thompson 
V,  Ketcham,  8  Johna.^  189;  Gibba  v.  Southam,  0  R^ 
Ad,,  911. 

Same  rales       §  602.  All  Contracts,  whether  public  or  private,  sealed 
totton apply  or  unscalcd,  are  to  be  interpreted  by  the  same  rules.' 

tracts.  *  Some  distinctions  are  made  at  common  law,  which  have 

no  foundation  in  reason  at  present.  Grants  by  the  state 
are  not  to  be  construed  as  liberally  as  were  grants  by 
a  monarch.  See  per  Stort,  J^  Charles  Riv.  Br.  v. 
Warren  Br.,  11  Peiera,  68a 

Uttffe  de-  §  603.  Usage  is  a  public  custom  concerning  transactions 
of  the  same  nature  as  those  which  are  to  be  affected  there- 
by,* existing  at  the  place  in  which  the  contract  is  to  be 
performed,"  and  either  known  to  the  parties,*  or  so  well  es- 
tablished,* general,'  uniform*  and  notorious,^  that  they  must 
be  presumed  to  have  contracted  with  reference  thereto.' 
An  unreasonable*  or  illegal"  custom  is  void, 

'  Cuthbert  v.  Gumming,  11  Exch.,  408;  Code  La.,  19G1. 

■  Stewart  v.  Aberdein,  ^  M.  ds  TFI,  211 ;  see  Sweeting  ». 

Pearce,  7  C.  B.  (N.  S.),  481;  Hortou  v.  Morgan,  19 
N.  r.,  170. 

■  Cuthbert  v.  Gumming,  11  Exch.,  405,  aff'g,  10  id^  809; 

Graves  v.  Legg,  2  H.  d:  M,  210;  aff'g,  11  Exch.,  642 ; 
9  id.,  709. 

•  Smith  V.  Wright,    1   Oil.,    43 ;   U.  S.  v.  Buchanan,  8 

How.  U,  S.,  102. 
'  Sweeting  v.  Pearce,  supra ;  Gabay  r.  Lloyd,  3  B.  d;  C, 
793 ;  Scott  ».  Irving,  I  B.  d;  Ad.,  005  ;  Todd  v.  Reid,  4 
B.  <fc  Aid.,  210;  Lewis  v.  Marshall  1  M.  d^  G.,  745; 
Gope  V.  Dodd,  13  Penn.  St.,  37. 

•  U.  S.  V.  Buchanan,  8  How.  U.  S.,  102;  Oope  v.  Dodd, 

13  Penn.  St,  33,  37  ;  Wood  v.  Wood,  1  Oirr.  <fc  P.,  59 ; 
Lewis  V.  Marshall,  supra. 
^  Gope  V.  Dodd,  13  Penn.  St„  37. 

■  Ilinton  V.  Locke,  5  Hill,  439 ;  U.  S.  v.  Buchanan,  8  How., 

U.  S,  102.     See  Wadsworth  v.  Alcott  6  K  Y.,  72. 

•  Bowen  v.  Stoddard,  10  Mete.,  30.    Soe  Cuthbirt  i».  Gum- 

ming, 10  Exch.,  815;  aff'd,  11  id.,  405. 
» Merchants'  Bk.  v.  Woodruff,    6  Hill,   174 ;  Bowen  «. 
Newell,  8  N.  Y.,  190. 
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CHAPTER  IV. 

EFFECT  OF  CONTRACTS. 
SacnOK  604.  Bfbct 

I 

606.  Who  U  a  partj. 

§  604.  CSontracts  have  the  effect  of  a  legal  obligation  up- 
on the  contracting  parties.  They  can  be  revoked  only  by 
tbe  mutual  consent  of  the  parties,  or  for  lawful  causes. 

Ck>de  Napoleon,  1134. 

§605.  One  for  whose  benefit  a  contract  is  made  between  wiioii 
Other  persons,  to  which  his  consent  is  given  or  is  to  be  pre- 
«amed,  is  deemed  a  party  within  the  meaning  of  the  last 
sectioD. 


CHAPTER  V. 

THB  DIFFERENT  SPECIES  OF  CONTRACTS. 

L  Joint  or  several  contracts. 

XL  Conditional  contracts. 
IIL  Allemative  contracts. 
rV.  Executed  and- executory  contracti. 

v.  Penal  contracts. 


ARTICI.E  L 

JOINT  OB  8BVBRAI,  CONTRACTS. 

boROU  606L  Joint  or  several,  ftc 

607.  When  contract  is  joint 
'  608.  Contract  is  joint  for  all  or  several  for  all  the  contractiBg 

parties. 
609.  Contribution  between  joint  parties. 

''  i  80A.  A  contract  entered  into  by  two  or  more  persons  Joint 
on  either  sidei  may  be  joint)  or  severali  or  joint  and 
MraaL 
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When  con-        §  607.  Wlicn  there  are  two  or  more  parties  to  a  contract 
Joint.         on  either  side,  their  rights  and  obligations  are  joint,  and 

not  several    unless  a  different  intention  is  manifested  bjr 

them. 

Contract  i8       §  608.  The  party  seeking  to  enforce  a  joint  and  several 

Joint  for  all  .  .    •        /.         n  i  /•         it 

or  several     contHict,  must  treat  it  as  lomt  for  all,  or  as  several  for  all 

for  all  the        -  ^        .  "^  ,  _  1  ,  _ 

contracting   the  Contracting  parties  on  the  other  side.    He  cannot  treat 
it  as  joint  for  some  and  several  for  the  rest 


oontrihii-         §  609.  A  party  to  a  joint  or  joint  and  several  contract, 

tlon  he- 
tween  Jt 

all,  require  a  proportionate  contribution  from  all  the  parties 


tween  Joint  may,  if  he  satisfies  more  than  his  share  of  the  claim  against 


joined  with  him.* 

'  Story  Cont.,  §  33,  q. 


ARTICLE  n. 

CONDITIONAL  CONTRACTS. 

BscnON  610.  Conditional  contractB. 

611.  Conditions,  kinds  of. 

612.  Conditions  precedent 

613.  Conditions  concurrent. 

614.  Condition  subsequent 

615.  Perforinance,  &c.,  of  conditions  precedent  and  coucurrcBl^ 

when  essential. 

616.  Impossible  or  unlawful  conditions  void. 

617.  Conditions  involving  forfeiture. 

Conditional       §  610.  A  coiitract  is  conditional,  when  the  obligations 

contracts.  ,  i  i  i  i  « 

ot  any  party  thereto  depend  upon  the  occurrence  of  an 
uncertain  event. 

^ditions.       §  611.  Conditions  may  be  precedent,  concurrent,  or  sub- 
sequent. 

Conditions        §  612.  A  Condition  precedent  is  one  which  is  required 

precedent.  , 

by  the  contract  to  be  performed  before  some  right  depend- 
ent thereon  accrues,  or  some  act  dependent  thereon,  is 
performed. 

Conditions       §  613.  Conditions  concurrent  are  those  which  are  mutually 

concurrent. 

dependent,  and  are  required  by  the  contract  to  be  performed 
at  the  same  time. 
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S614.  A  condition  subsequent  is  one  referring  to  a  condition 
^  subMsqaeiil. 

fature  event,  upon  the  happening  of  which  the  contract 
becomes  no  longer  obligatory  upon  the  other  party,  if  he 
chooses  to  avail  himself  of  the  condition. 

§  615.  Before  any  party  to  a  contract  can  require  another  f *jj*^ 

party  to  fulfill  his  obligations  under  the  same,  he  must  him-  J,o~°^^ 

self  fulfill  all  conditions  precedent  thereto  imposed  upon  JJS^'SSnt, 

Vim;*  and  must  be  ready,  and  offer,  to  fulfill  all  conditions  JSJuaT 
concurrent,  so  imposed  upon  him,  on  the  like  fulfillment  by 
the  other  party.* 

"Oakley  v.  Morton,  11  N.  K,  25;  Smith  v.  Brady,  17  N, 

K,  173;  Cunningham  v.  Jones,  20  trf.,  486. 
■Beechcr  v.  Conradt,  13  K  F.,  108;  Dunham  v.  Pcttee, 

8  id,  508. 

§  616.  Conditions  that  are  impossible  or  unlawful,  within  impowibio 

,  ^  :  or  nnlawmi 

the  meaning  of  the  article  on  the  Object  of  CJontracts,  are  condiiion» 
void.*    Conditions  arc  also  void  if  repugnant  to  the  nature 
of  the  interest  or  estate  created  by  the  contract* 

'  Story  ConL,  §  32,  b, 

■  De  Pcystor  v.  Michael,  6  ^:  F,  496. 

§  617.  Conditions  involvin^ica  forfeiture  are  to  be  strictly  Conditiom 
laterpreted  against  those  for  whose  benefit  they  are  created.*  forfoiioro. 

'  Catlin  V.  Spring6cld  Ins.  Co.,  1  Sumner^  440. 


ARTICLE  III. 

ALTERNATI\'E  CONTEACrS. 

8iCnoy  618.  Who  may  select  tho  alternative. 

619.  Alternative  indivisible. 

620.  Nullity  of  one  or  moro  of  the  alternativo  obligations. 

§  618.  If  n  contract  requires  the  performance  of  either  JJJJ  "SJ 
of  two  or  more  acts,  in  the  alternative,  and  it  does  not  np-  »i^«™*^^ 
pear  to  whom  the  parties  intended  to  give  the  right  of  selec- 
tion, the  person  required  to  perform  has  that  right'  But 
ke  most  make  his  selection  within  the  time  fixed  by  the 
wntract,*  or  if  none  is  fixed,  in  a  reasonable  time,  or  the 
<*hcr  party  may  make  such  selection. 

'  Smith  V.  Sanborn,  11  Johns^  59;  Disbrough  v.  NeilsoD, 

8  Jchns,  Cku.f  81. 
*8Age  9.  Hazard,  6  Barb^  1T9;  McNett  •.  Clark,  T 


100 


thrwlndl- 
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§  619.  The  party  having  the  right  of  selection  must  select 
one  or  the  other  of  the  alternatives  in  its  entirety.  He  can- 
not select  part  of  one  and  part  of  the  other,  without  the 
consent  of  the  other  party.* 

'  Code  La^  2064. 


Hniutror  §  620.  If  one  or  more  of  the  alternative  obligations  of 
of  theai.  a  contract  are  void,  the  contract  is  to  be  interpreted  as 
obUcationi.  though  the  other  stood  alone.* 

'  Ck>de  La.,  2065. 


ARTICLE  IV. 


SxpcQted 

•ndexeca* 

torjrcon- 

tfacU 

deflned. 


BXECUTED  AND  EXECUTORY  OONTRACIB. 

Bscnas  621.  Executed  and  ezecutoiy  contracts  defined. 

§  621.  An  executed  contract  is  one  of  which  any  part  is 
performed.    All  others  are  executory. 


ARTICLE  V. 


PENAL  CONTRACrrS. 


Penalty  for 
non-per- 
formanco 
of  contract, 
▼old. 


Section  622.  Penalty  for  non-performance  of  contract,  void. 

623.  When  stipulated  damages  for  non-performance  is  oondo* 


8ive. 


§  622.  Penalties  imposed  by  contract  for  any  non-per- 
formance thereof,  are  void.  But  this  section  does  not  ren- 
der void  such  bonds  or  obligations,  penal  in  form,  as  have 
heretofore  been  commonly  used:  it  merely  rejects  and 
avoids  the  penal  clauses. 


When 
BtlpnUted 
damages  for 
non-per- 
formance is 
condosiTe. 


§  623.  The  parties  to  a  contract  may  agree  therein  upon 
the  amount  of  damages  to  be  paid  by  one  to  the  other,  upon 
a  breach  of  contract,  when,  from  the  nature  of  the  case,  the 
actual  damage  sustained  thereby  cannot  be  fully  ascertain- 
ed. They  may  also,  when,  from  the  nature  of  the  case,  it 
would  be  difficult  to  ascertain  such  actual  damage,  agree 
upon  a  specified  amount  as  presumptive  evidence  of  the 
extent  of  the  damage.  In  every  other  case  an  agreement 
to  pay  any  specific  amount  as  damagesi  or  in  any  other 
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way  to  compensate  for  a  breach  of  contract  or  duty,  in  anti- 
cipation thereof  is  void/ 

*  The  use  of  the  phrase  *'  liquidated  damages "  leads 
frequently  to  an  evasion  of  the  law  in  respect  to  penal- 
tieA.  The  courts,  not  venturing  to  declare  such  con- 
tracts void,  constantly  discourage  them.  They  are 
oppressive  and  unoonscientious,  except  in  the  cases 
permitted  above,  and  ought  not  to  be  allowed.  See 
Bag^  «.  Peddie,  16  Ni  Jl,  469 ;  Lampman  r.  Cochran, 
id,  276. 


TITLE  IIL 

OBUGATIONS  IMPOSED  BY  LAW. 

Sionov  624.  To  abstain  from  injuring  another. 

626.  Restoration  of  thing  given  by  mistake. 

626.  Responsibility  for  wilful  acts,  negligence,  kc 

§  624.  Every  person  is  bound,  without  contract,  to  ab-  JSmiSS* 
rtain  from  injuring  the  person  or  property^.Ax»^her,  or  J^Jher. 
infringing  any  of  his  rights. 

§625.  One  to  whom  another  has  given  anything  by  5^^^**"* 
Bnch  mistake  as  is  defined  in  the  chapter  on  Contracts,  ^^il 
must  restore  the  same  on  demand,  if  the  mistake  was  mu- 
tual ;*  and  without  demand,'  if  he  knew  or  suspected   or 
ongbt  to  have  known,  of  the  mistake  of  the  other.' 

>  See  Kelly  r.  Solari,  9  M.  db  W.,  58. 

'  Utica  Bank  v.  Van  Gieson,  18  Johns.^  486. 

'  See  Code  La^  2279,  2280;  Code  Napoleon,  1376,  1377. 

§  626.  Every  one  is  responsible,  not  only  for  the  results  Responfi- 
w  ni8  wilful  acts,  but  also  for  an  injury  occasioned  to  ^"(JJ^^t 
another  by  his  want  of  ordinary  care,*  unless  the  latter  has,  *c 
wilfully,  or  by  want  of  ordinary  care,  incurred  the  risk  of 
■wh  injury.*    The  extent  of  liability  in  such  cases  is  de- 
fined by  the  title  on  Damages. 

'  Code  La.,  2295 ;  Code  Kapoleon,  1383. 

*  Johnson  •.  Hudson  River  R.  R.  Co.,  20  K  F.,  69. 


81 
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TITLE  IV. 

EXTINCTION  OF  OBLIGATIONS. 

Qbapteb    L  Performance  and  payment 
n.  Offer  of  performance. 
IIL  Prevention  of  performance. 
rV.  Accord  and  satis&ction. 
V.  Novation. 
YL  Rescission. 
VII.  Release. 
Yin.  Alteration  of  instrument 

CHAPTER  L 

PEBFOBMAKCE  AND  PAYMENT. 

Sionoir  627.  Obligation  exUngiiished  by  performance.    Payment 

628.  Performance  by  third  person. 

629.  Partial  performaDce,  effect  of. 

630.  Payment,  how  made. 

631.  Payment  by  one  of  several  joint  debtors. 

632.  Payment  to  one  of  several  joint  creditors. 

633.  Payment  in  manner  prescribed  by  creditor. 

634.  Acceptance  of  payment  through  a  third  person. 

635.  Creditor's  retention  of  thing  which  he  refuses  to  receive  in 

payment. 

636.  Liquidated  debts  not  satisfied  by  pajrment  of  a  less  smn. 

637.  Application  of  payments. 

Obligation  §  627.  Full  performance  of  an  obligation  extinguishes 
od  bj^r-  it  Performance  of  an  obligation  for  the  delivery  of  money 
Payment.     Only,  IS  called  payment 

Perform-  §  628.  The  performance  of  an  obligation  by  a  third  per- 

t£tKi%zw     Bon  does  not  extinguish  it,  though  accepted  by  the  creditor 

as  a  satisfaction  thereof,*  unless  such  performance  is  made 

on  account  of  such  obligation,  with  the  assent  of  the  debtor." 

>  Muller  V.  Eno,  14  y.  K,  605 ;  Daniels  v.  Hallenbeck,  19 
Wend.,  408 ;  Bleakley  r.  White,  4  Paige,  655. 

*  Kemp  r.  Balls,  10  Exch.,  607 ;  Jones  v.  Broadhurst)  9  C. 
B.,  173;  Belshawv.  Busli,  11  (7.  B.,  191;  Simpson  v. 
Eggington,  10  Exch.,  845 ;  James  r.  Isaacs,  12  C.  A,  79L 

partui  par-  §  629.  A  partial  performance  of  an  indivisible  obliga- 
•Actot*     tion  extinguishes  a  corresponding  proportion  thereof  if 
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the  benefit  of  such  performance  is  yolimtarily  retained  by 
the  creditor,  bat  not  otherwise.* 

'  Smith  V,  Bradj,  1*7  N.  K,  187 ;  Cunningham  v.  Jones^ 
20  id,  486;  PuUman  v.  Coming,  9  id.,  93. 

§  630.  Payment  is  made  by  a  transfer*  of  money,*  or  of  ?*y"^ 
that  which  is  treated  by  the  parties  as  equivalent  to  money,' 
by  a  debtor*  in  extinction  of  his  debt,  to  a  creditor  who 
accepts  it  for  that  purpose.* 

'Ejrles  •.  EUis,  4  Bing.,  112;  Bolton  r.  Richard,  6  T. 

i?.,  139. 
'  See  Sweeting  r.  Pierce,  n  aB.(K  8.\  480 ;  Bartlett  r. 

Pentland,  10  B,  A  C,  760. 
'  JSl  ^.f  bank  notes,  (Hall  v.  Fisher,  9  Ba/rh.,  17 ;  Warren 

•.  Mains,  7  Johna^y  476 ;  Mann  v.  Mann,  1  Johna.  Ch^ 

236 ;)  checks,  negotiable  paper,  Ac.,  treated  as  monej. 

(bToeU  9.  Murray,  13  K,  K,  167;  N.  Y.  State  Bank  v, 

Fletcher,  5  Wend.^  85 ;  Rew  v.  Barber,  3  Cow.,  272 ; 

see  Dea  Arts  v.  Leggett,  16  K  K,  682.) 

*  Matthews  v.  Lawrence,  1  Denio,  212. 

*  Kingston  Bank  v,  Gaj,  19  Ba/rh.,  460. 

§  631.  Payment  by  one  of  several  persons  who  are  Pajmentby 
jointly  liable  extinguishes  the  liability  of  all  of  them.         ^J^^^ 

§  682.  Payment  duly  made  to  one  of  several  joint  credi-  J^J^fJ*^*** 
tora,  extinguishes  the  debt,'  except  in  the  case  of  a  deposit  ^|f^^ 
made  by  joint  owners  who  are  not  partners,*  which  is 
regulated  by  the  title  on  Deposit. 

'  Shepard  v.  Ward,  8  Wend.,  542. 
'  Husband  v.  Davis,  10  C.  B.,  650 ;  Innes  v.  Stephenson, 
1  Mao.  &  B.,  145. 

§  633.  Payment  is  complete,  and  the  debt  extinguished.  Payment  la 
^n  the  debtor's  making  payment  in  the  manner  directed  ^^  ?r 
hy  the  creditor,  even  though  the  thing  paid  should  never 
mch  the  creditor.* 

'  Graves  v.  Amer.  Exch.  Bank,  17  N.  K,  207 ;  Ejles  v. 
Ellis,  4  B»n^.,  112. 

§634.  When  the  obligation  of  a  third  person,  or  an  ^/*^*^ 
order  upon  such  person,  is  accepted  as  payment,  the  credi-  ^J^^ 
tor  may  rescind  such  acceptance,  if  the  debtor  prevents  •®"- 
•ich  person  from  complying  with  the  order,*  or  from  ful- 

*  Franklin  v.  Yandcrpool,  1  BaU,  78;  Cojler  Smith,  1  R 

D.  amiih,  400;  Purchase  9.  Mrttiion,  6  Dmr,  Wit 
Jacks  9.  Darrin,  3  £  D.  Smifk^  »% , 


•* 
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fining  the  obligation,  or  if,  before  tbe  creditor  can  with 
reasonable  diligence  reach  such  person,  he  becomes  insol- 
vent* 

^Lovett  V,  Comwell,  6  Wend.^  369;  aff'g  S.  C,  1  ffaH 
66;  Timmins  v,  Gibbina,  18  Q,  JBL,  722;  Ontario  Bank 
9.  lightbod^,  13  Wend.,  107. 

Si^*^n'of      §  ®^^*  ^  anything  is  given  to  the  creditor  in  payment^ 
iwreitaMi^  ^^^^^  ^^  refuses  to  receive  as  such,  he  is  not  bound  to 
^wmlmt  ^^^^  i^  without  demand,  but  if  he  retains  it,  he  is  a 
gratuitous  depositary  thereof.' 

'  Ejngston  Bank'r.  Gktj,  19  Barb^  460 ;  Qordon  v.  Strange^ 
1  Exch^  477. 

Ligaidated       §  636.  Payment  of  an  amount  less  than  that  of  a  liqui- 
Mtisfled  br  dated*  debt  which  is  payable,*  is  not  a  satisfisiction  thereof, 

payment  of  -i  i 

a  leu  tun.    though  accepted  as  such.' 

'  Palmerton  v.  Hozford,  4  Jkrdo,  166. 

'  Brooks  V.  White,  3  Mete,,  286. 

'  Harrison  p.  Wiloox,  2  John.,  448 ;  Dederick  r.  Layman, 

9  id.,  333. 
It  maj  well  be  doubted  whether  this  rule  should  stand. 

It  is  overruled  in  Pennsylvania^  and  is  certainly  harsh 

and  technical 

Apiication      §  637.  When  a  debtor  owes  several  debts  to  one  creditor 
meats.         jj^  i}^q  same  capacity,*  a  payment,  made  by  the  debtor  on 
account  of  such  debts,  is  applied  as  follows : 

1.  If  the  debtor  expressly  or  impliedly*  specifies  the 
debts  to  which  such  payment  shall  be  applied,  it  is  applied 
accordingly.* 

^  2.  If  the  debtor  neglects*  to  make  any  application,  the 

payment  may  be  applied  by  the  creditor  at  any  time,*  to 
any  of  the  debts  which  are  payable  when  the  payment  is 
made;*  except  that  if  any  of  the  debts  consist  of  interest 
solely  the  payment  is  first  applied  to  such  interest 

'  Gk>ddard  v.  Cox,  2  Strange,  1194. 
'  Stone  9.  Sejrmour,  16  Wmd.,  19. 
'  Anon.,  Cro.  EUz.,  68;  Hall  v.  Constant,  2  HaU,  186. 

*  Waller  v.  L&cy,  1  Man.  &  Or.,  64. 

*  PhUpoU  V.  Jones,  2  Ad.  A  EVia,  41 ;  Hills  v.  Fbwkes,  6 

Bing.  N.  C,  466;  Mayor  of  Alexandria  ir.  Patten,  4 
Oranck,  317  ;  Allen  v.  Culver,  3  Denio,  284. 

*  Niagara  Bank  o.  Bosevelt,  9  Cow.,  407;  Baker  v.  Staok- 

pole,  id,  420,  436. 

*  FMple  9,  New  York,  6  (kw^  88t. 
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8.  If  neither  party  makes  any  application,  the  payment 
18  applied  so  as  most  to  benefit  the  creditor/ 

1  Amer.  Lead.  Cas.,  147  (iBt  ed.),  note  to  Mayor  of  Alex- 
andria V.  Patten. 


CHAPTER  IL 

OFFER  OF  PERFORMANCE. 

SicnoK  G38.  ExtioguUhmeot  of  obligation  by  unconditional  offer  of  per- 
formance. 

639.  Debt  extinguished  by  offer  to  pay,  and  deposit  of  money  in 

name  of  creditor. 

640.  Offer  of  payment  stops  interest 

641.  Effect  of  offer  of  performance. 

642.  Offer,  how  made  and  received. 

643.  Actual  production  of  object  of  obligation  unnecessaiy. 

644.  Place  of  offer,  when  agreed  upon. 

645.  Place  of  offer  not  agreed  upon. 

646.  Offer  made  to  one  of  several  joint  obligees. 
64T.  Offer  prevented  by  creditor. 

648.  Effect  of  creditor's  refusal  to  accept  performance  before  an 
offer  of  it. 

§  638.  An  oflFer  duly  made,  free  from  any  conditions  to  ^'fjfjvi 
which  the  party  to  whom  it  is  made  has  a  right  to  object/  "Jj^ndj?^ 
to  perform  an  obligation  other  than  for  the  payment  of  oMj^rform- 
money,  extinguishes  the  obligation  of  the  person  oflFering  "*^- 
at  his  option." 

*  Bevans  v.  Rees,  6  if.  <fc  Wi,  306 ;  Wood  v.  Hitchcock, 

20  Wend.,  47. 

•  Slingerland  v.  Morse,  8  Johns.y  370 ;  Billings  v.  Vander- 

beck,  23  Barb.,  546;  Des  Arts  v.  Leggett,  16  N,  F.,  582. 

§  639.  After  making  such  an  oflFer  to  pay  money  due,  ^/^l^*"" 
tlie  debtor  may,  if  such  oflTer  is  refused,  deposit  the  money  jJ5'^«£iTt 
with  any  bank  of  deposit  of  good  repute,  within  this  state    Ji™eof^*" 
11  the  name  of  the  creditor.     Such  deposit  is,  from  the  time  credit'- 
that  notice  thereof  is  given  to  the  creditor,  at  his  risk,  and 
the  debt  is  extinguished  to  the  extent  of  the  sum  deposited.* 

'  This  bi  Biibstantiallj  from  the  Louisiana  Code.  It  is 
plainly  just,  if  not  ^nerous,  to  the  creditor.  It  is  not 
just  tliat  the  debtor  should  be  forced  to  retain  the 
money  at  his  own  risk. 

§  640.  In  every  case,  after  oflTer  of  payment  duly  made,  ngtygj 
the  debt  ceases  to  bear  interest. 
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of 
offer  of  per- 


§  64L  An  offer  of  performance,  duly  made,  bas  the  same 
effect  upon  all  the  incidents  and  accessories  of  the  obliga- 
tion, as  a  performance  thereof^ 

'  Kortright  v.  Cadj,  21  3^  F.,  343;  Law  v.  Jadraon,  9 
Oow^  641 ;  Rajmoud  v.  Bearnard,  12  Johns.,  274. 


Bade  and 
raoaiTad. 


§  642.  The  offer  must  be  made  in  good  £iith  by  the 
party  owing  performance  to  the  party  who  is  entitled  to 
the  same,  and  the  former  must  be  ready  and  willing  to 
perform  his  obligation.  But  the  offer  is  deemed  to  be 
duly  made  in  all  respects  except  on  such  grounds  as  are 
assigned  by  the  creditor  for  his  refusal  of  the  offer  at  the 
time,'  provided  he  has  an  opportunity  to  do  sa 

'  See  Carman  v.  Pultz,  21  K  Y.,  55L 


Actual  prO" 
dnetion  of 
object  of 
obligatioii 


■ary. 


§  643.  An  offer  of  performance  is  valid  without  an  actual 
production  of  the  object  of  the  obligation.* 

*  This  is  ooDtrarj  to  the  rule  of  the  common  law,  which 
requires  "  a  production  and  manual  offer.**  Bakeman 
V.  Pooler,  15  Wend.^  637. 


Place  of  of- 
fer when 
agreed 
upon. 


§  644.  The  offer  must  be  made  at  the  place  agreed  upon 
for  the  performance  of  the  obligation. 


offeTiiot  §  ^^'  ^^  there  is  no  agreement  as  to  the  place  of  per- 

agreedapon  fonnance,  the  offer  must  be  made  to  the  creditor  in  person, 

if  he  is  within  this  state ;  if  he  is  not,  it  must  be  made  at 

his  residence,  if  he  has  one  within  the  state ;'  if  he  has  no 

such  residence,  it  may  be  made  anywhere  within  the  state. 

'  Smith  V.  Smith,  2  HiU,  351. 

toone?f^  §  646.  An  offer  of  performance  made  to  one  of  several 
joint'obu-  joint  obligees,  is  binding  upon  all ;  and  a  refusal  to  accept 
«*«••  it  made  by  one  of  them,  is  binding  upon  all.* 

»  Carman  v.  Pultz,  21  N.  r,  547. 


Offer  pre- 
yented  by 
creditor. 


§  647.  If  the  debtor  is  prevented  by  the  creditor  from 
making  an  offer  of  performance,  it  is  deemed  to  be  duly 
made.* 

»  Carman  v.  Pultz,  21  K  K,  547 ;  GUmore  v.  Holt,  4  PWt, 
258 ;  Southworth  v.  Smith,  7  Ctah.,  391. 


creditor's         §  648.  A  rcfusal  by  the  creditor  to  accept  performance, 
Jl^tper-    made  before  any  offer  thereof,  is  equivalent  to  an  offer  and 


.jipi 
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lefosal,  unless  before  performance  is  nctually  due,  he  gives  formmnce 

notice  to  the  debtor  of  his  willingness  to  accept  the  same/  offer  of  it 

>  North  V.  Pepper,  21  Wend.,  638. 


CHAPTER  III. 

PREVENTION  OF  PERFORMANCE. 

Bicnov  649.  Preveution  of  performance. 

650.  Preveution  by  creditor,  by  law  or  hj  inevitable  aoddent 

§  649.  An  obligation  is  extinguished  if  the  debtor  is  Prerentiwi 
prevented  from  performing  it :  aac«. 

1.  By  the  creditor; 

Young  V.  Hunter,  6  3^  71,  207 ;  Famham  r.  Ross,  2 
BaU^  167;  Hig^^ns  v.  Solomon,  td,  482;  see  Carman  v. 
Pultz,  21  jV:  r.,  549;  Fleming  v.  Gilbert,  3  Johns.,  631; 
Masterton  v.  Mayor  of  Brooklyn,  7  HiU,  61. 

2.  By  the  operation  of  law ; 

Jones  V,  Judd,  4  K.  T.,  411 ;  People  v.  Bartlett,  3  BUI, 
570. 

8.  By  inevitable  accident 

Wolfe  V.  Howes,  20  K.  Y.,  197 ;  Fahy  v.  North,  19  Barb., 
341 ;  People  r.  Manning,  8  Cow.,  297. 

§  650.  If  performance  is  prevented  by  the  creditor,  the  Prevention 

J  L        .  •  1    1  11     1       1  n         1.11  111  by  creditor, 

aebtoris  entitled  to  all  the  benefit  which  he  would  have  by  law  or 

by  Inevlta- 

obtained  by  the  execution  of  the  contract  on  both  sides.'  ble accident 
If  prevented  by  law,  or  by  inevitiible  accident,  the  debtor 
is  entitled  to  such  proportion  of  the  consideration  agreed 
apon  for  performance,  as  is  equivalent  to  the  extent  of  his 
ictual  performance. 

'  Masterton  v.  Mayor  of  Brooklyn,  7  BiU,  61 ;  see  Clark 
V.  Mayor  of  N.  Y.,  4  N.  F.,  338. 
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CHAPTER  IV. 

ACCORD  AND  SATISFACTION. 

Sionoir  651.  Aooord  defined. 

652.  Execution  of  accord  alone  extinguishes  the  obligation. 

653.  Satisfaction  defined. 

654  Acceptance  of  debtor's  note. 

^cord  de-  |  651.  An  accord  is  an  agreement  to  accept,  in  extin- 
guishment of  an  obligation,  something,  to  which  the  person 
agreeing  to  accept  is  not  otherwise  entitled.^ 

'  Williams  v.  London  Com.  Co.,  10  Excheq.,  569. 

of'SccwS"  §  ^^^'  Though  the  parties  to  an  accord  are  bound  to 
SSsbM  the"  ©^€Oute  the  same,'  yet  it  does  not  extinguish  the  obligation 
obugauon.    ^^tQ  [^  jg  y^holljr*  executed.' 

'  BilliDgs  V  Yanderbeck,  23  Barb.,  646. 

•  Gabriel  v.  Dresser,  15  C.  A,  622. 

•  Day  V.  Roth,  18  K  K,  456 ;  Russell  v.  Lytle,  6  WentL, 

390 ;  TUton  v.  Alcott,  16  Barb.,  598 ;  Mitchell  v.  Hawley, 
4  1>enu>,  417. 

satiB&ction  §  653.  Acceptance  of  the  consideration  of  an  accord  by 
the  creditor,  extinguishes  the  obligation,  and  is  called  satis- 
faction. 

Hall  V.  Flockton,  16  Q.  B.^  1039;  Jones  v.  Sawkins,  5  C. 
B.,  142. 


AcMDtance       §  654.  An  acceptance  of  the  debtor's  promissory  note  in 
note.  satisfaction  of  a  liquidated  debt  which  is  payable,  does  not 

extinguish  the  debt;*   but  postpones  the  right  of  actioi 

thereon  until  the  note  becomes  due.* 

*  Color.  Sackott,  1  Eill,  516;  Hill  v.  Boobe,  13  K  F.,  662; 

Spencer  v.  Ballou,  18  K  F.,  331. 

•  Myers  v.  Welles,  5  ffiU,  463. 
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CHAPTER  V. 

NOVATION. 

&ianov655.  Noyation  defined. 

656.  Kodes  of  novation. 

6b1.  Novation  made  by  contract. 

658.  Seided  contracts,  how  modified. 

§  855.  Novation  is  the  substitution  of  a  new  obligation  ^JS^*^ 
in  place  of  an  existing  one. 

§  656.  It  may  be  made  Modaa  of 

^  *^  novation. 

1.  By  the  substitution  of  a  new  obligation  between  the 
same  parties,  with  intent  to  extinguish  the  old  obligation ; 

2.  By  the  substitution  of  a  new  debtor  in  place  of  the 
old  one,  with  intent  to  release  the  latter ; 

8.  By  the  substitution  of  a  new  creditor  in  place  of  the 
old  one,  with  intent  to  transfer  the  rights  of  the  latter  to 
the  former.' 

'  Code  La.,  2185. 

§  857.  Novation  is  made  by  contract,  and  is  subject  to  Koration 
all  the  rules  concerning  contracts  in  general.  contnwi 

§  658.  A  contract  under  seal  cannot  be  modified,  except  sealed  oon- 

"  i        tracts,  how 

M  to  the  time  of  performance/  without  an  agreement  under  modified. 
Beal,'  or  an  executed  agreement  without  seal.' 

*  Flynn  v.  McKeon,  6  Duer,  203 ;  Clark  r.  Dales,  20 
Barb.,  42 ;  Stone  v.  Sprague,  id,,  509 ;  Esmond  v.  Van 
Benschoten,  12  Barb.,  366;  Fleming  v.  Gilbert,  3  Johns., 
528. 

'  Allen  V.  Jaquish,  21  Wend.,  628;  Delacroix  v.  Bulklej, 
13  id.,  11.  The  propriety  of  this  rule  i^  very  question- 
able,  inasmuch  as  it  is  a  pure  techoicalitj,  which  is  and 
must  be  unfamiliar  to  ordinary  business  men. 

»  Pierrepont  v.  Barnard,  6  N  Y.,  279. 
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CHAPTER  VL 

BESCISSION. 

Sbobov  659.  Beadsson  extinguishes  OGOtract 

660.  Who  may  rescind. 

661.  Rescission  by  promise. 

662.  What  must  be  done  bj  rescinding  party. 

663.  Certain   stipulations  do  not  defeat  ri^t  to  rescind 
fraud,  Ac 

§  659.  A  contract  is  extinguished  by  its  rescission. 

exUfl|gaiali> 
M  cenlnct* 

Who  maj  §  660.  Sescission  may  be  made  by  mutual  consent,  or 
any  party  whose  consent  to  the  contract  was  not  real 
free,  or  whose  consent  is  for  any  other  reason  voidable.' 

*  See  Nichols  v.  Michael  23  M  r,  266;  Martin  t.  Mc< 

mick,  8  id.,  335. 

Be^dMion  §  661.  If  the  consideration  for  a  promise  fails  throu 
the  fault  of  the  promisee,'  in  whole  or  in  part,*  or  if 
becomes  wholly'  void  from  any  cause,*  the  promiser  m 
rescind  his  contract. 

*  Shennan  v.  White,  Eaw.  App,  Cos.,  29 ;  Winter  r.  ] 

ingston,  13  Johns. j  54. 

*  Petry  v.  Christy,  19  Johns.^  53 ;  see  Duncan   v.  Edj 

ton,  6  Bosw.,  36. 
»  Hannon  v.  Bird,  22  Wend.,  113. 

*  Head  v.  Stevens,  19  Wend.,  411 ;  Cross  v.  Huntley, 

id.,  386;   Putnam  v.  Weatcott,  19  Johns.,  73;  Tap 
9.  Van  Wagenen,  3  Johns.,  465. 

Wbttmiut       §  662.  Rescission,  when  not  effected  by  consent,  can 
rescinding    accomplished  only  by  the  rescinding  party  using  reasoi 
ble  diligence*  to  comply  with  the  following  rules : 

*  Ladd  V.  Moore,  3  Sand/.,  589. 


OF  THE  STATE  OP  NEW  YORK.  171 

1.  He  must  rescind  promptly/  upon  discovery  of  the  facts/ 

'  flahe:  v.  Fredenhall,  21  Barh^  82 ;  Wheaton  v.  Baker, 
U  icL,  597  ;  M'Cartj  v.  Ely,  4  E.  D,  Smith,  375;  Ros- 
enbaum  v.  Guoter,  3  td,  203 ;  Masson  v.  Bovet,  1  Demo, 
73 ;  Milner  v.  Tucker,  1  Carr.  db  P^  15.  But  query,  in 
equity? 

'  See  same  cases. 

or  upon  release  from  the  duress,  undue  influence/  or  disa- 
bility, on  account  of  which  he  rescinds,  if  he  is  aware  of 
his  right  to  rescind/ 

'  Wood  V.  Downes,  18  Vea^  123 ;  Crowe  «.  Ballard,  3 
Bro,  C.  a,  120 ;  1  Vea.,  214 ;  2  Oox,  253 ;  Oowland  v. 
De  Faria,  17  Vea.,  20;  Horse  v.  Royal,  12  tdL,  374; 
Boche  V.  O'Brien,  1  BaU  d:  R,  338,  353;  Dunbar  v. 
Tredennick,  2  id.,  316. 

2.  He  must  restore*  to  the  other  party  everything"  of 
valoe'  which  he  has  received  from  the  latter  under  the 
contract,*  or  must  offer*  to  restore  the  same,  upon  condition 
that  such  party  shall  do  likewise,  unless  the  latter  is  una- 
Ue,*  or  positively  refuses,  to  do  so. 

'  Fisher  v.  Fredenhall,  21  Barb.,  82 ;  Wlieaton  v.  Baker, 
14  id.,  600 ;  Matteawan  Go.  v.  Bentley,  13  id,,  641 ;  Beed 
V.  Blandford,  2  You.  dt  J.,  278 ;  Hunt  v.  Silk,  5  East, 
449. 

*  Kalier  r.  Conant,  3  E.  D.  SmiUi,  199 ;  see  Nichols  v. 

Michael,  23  N  T.,  272. 
'  The  note  of  the  adverse  party  is  valueless :  Nichols  v. 
Michael,  23  N.  7.,  267,  273  ;  Nellis  v.  Bradley,  1  Sandf., 
560 ;  and  so  is  the  note  of  an  insolvent  third  person ; 
Hawkins  v.  Appleby,  2  Sandf.,  421. 

*  Colville  V.  Besly,  2  Denio,  139. 

*  Thornton  v.  Wynn,  12  Wheat.,  193 ;  Baker  v.  Robbina, 

2  Dmio,  136;  Hogan  v.  Weyer,  5  HiU,  389. 

*  Masfion  v.  Bovet,  1  Denio,  69 ;  Ladd  v.  Moore,  3  Sandf, 

589. 

§663.  A  Stipulation  that  errors  of  description  shall  not  certain  sti- 

avoid  a  contract,  or  shall  be  the  subject  of  compensation,  donotde- 

or  both,  does  not  take  away  the  right  of  rescission   for  ^^. 

fraud,  nor  for  mistake,  where  such  mistake  is  in  a  matter  Ac 
essential  to  the  inducement  of  the  contract,*  and  is  not 
capable  of  exact  and  entire  compensation.' 

*  Robinson  9.  Musgrave,  8  Carr.  db  P.,  469 ;  DobeQ  » 

Hutchinson,  Z  Ad.db  El^  365. 

*  Sherwood  v.  Bobbins^  3  Oanr,  S  P^  8M. 
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CHAPTEB  VTL 


RSL£ASK« 

Bmmxm  664.  When  obligation  ia  extinguished  hj  lelaaae. 

665.  Beleaae  of  one  does  not  release  another  joint-debtor. 

When  obii-  §  664.  An  obligation  is  extinguished  by  a  release  theie- 
exttngniih-  from  given  to  the  debtor  by  the  creditor,  upon  a  new  con- 
'  sideration,  or  under  seal/ 

'  This  ia  the  law  at  present    The  justice  ci  its  restrio- 
tions  may  be  doubted. 


BeleMeof 
one  does 


§  665.  A  release  of  one  of  several  joint  debtors  does  not 
aaoSlr**    extinguish  the  obligations  of  the  others.' 

tolnt  debtor  *  8  B.  a  (6th  ed-X  66 ;  I^ws  1838,  ch.  257. 


CHAPTER  Vm. 


Bffect  of 
alteration 
of  writt«n 
contract. 


ALTERATION  OF  INSTRUMENT. 
SiOTXON  666.  Effect  of  alteration  of  written  contract 

§  666.  The  obligation  of  the  debtor  on  a  written  contract 
is  extinguished, 

1.  By  a  material*  alteration*  or  a  destruction'  of  the  in- 
strument wilfully  made  by  the  creditor*  without  the  con- 
sent of  the  debtor.*  But  if  the  contract  is  executed  in 
duplicate,  an  alteration  of  one  copy  only  is  not  deemed  an 
alteration  of  the  contract.' 

2.  By  its  destruction  or  cancellation  by  consent  of  the 
parties,  for  the  purpose  of  extinguishing  the  obligation.* 

•  People  V.  Marry,  1  Denio,  239. 

•  Nazro  v.  Fuller,  24  Wend.,  374;  Chappell  v.  Spencer,  23 

Barb.,  584;  Waring  v.  Smith,  2  Barb.  Ch,  JR.,  119; 
Bruce  v.  Wcstcott,  3  Barb.,  374 ;  Maybee  v.  Sniflfen,  2 
E.  D.  Smith,  1. 

•  Blade  v.  Noland,  12  Wend.,  173. 

•  Ross  V.  Overbaugh,   6    Cow.,  746 ;  Kalin  v.  Malin,  1 

Wend.,  659. 

•  Penny  v.  Corwithe,  18  Johns.,  499. 

•  Lewis  V.  Payn,  8  Cow.,  71 ;  4  Wend.,  426. 

•  Ct  of  Errors,  Gardner  v.  Gardner,  22  WendL,  626w 


PART    II 

BISma  FROM    PARTICULAR  TRANSAC 

Title     L 

Sale. 

n. 

Exchange. 

m. 

Deposit 

IV. 

Loan. 

V. 

Loan  of  Money. 

VI. 

Hire. 

vn. 

Employment  and  Service, 

vm. 

Carriage. 

IX. 

Trusts. 

X. 

Agency. 

XT. 

Partnership. 

XiL 

Insurance. 

XTII. 

Commercial  Paper. 

XIV. 

Indemnity. 

XV. 

Suretyship. 

XVI. 

Pledge. 

xvu. 

Mortgage. 

XV  in. 

Liens. 

TITLE  L 

SALE. 

OtaApfB      L  General  rules  concerning  sales  and  agreements  for 

sale. 
XL  Sale. 

HL  Agreements  for  8al& 
17.  Rights  and  obligations  of  the  seller. 
y.  Rights  and  obligations  of  the  bayer. 
^(*oo|Mge  in  tranmt 
-anctioii. 
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CHAPTER  L 

GSNEBAL    RULES    CONCERNING    SALES    AND   AOREEKENT8 

FOR  SALE. 

Abtiole  L  Nature  of  the  contract 
n.  Fonn  of  the  contract 

ARTICLE  L 

NATURE  OF  THE  CONTRACT. 

Sionoir  667.  Sale  defined. 

668.  Ag^reements  for  sale. 

669.  Agreement  to  sell. 

670.  Agreement  to  buj. 

671.  Agreement  to  sell  and  buy. 

672.  What  is  essential  to  sale. 

673.  Subject  of  sale. 

674.  Price,  how  fixed. 

675.  Reasonable  price. 

676.  Mode  of  ascertaining  price,  possi2)le  or  impossible. 

Bale  defined  §  667.  Sale  is  a  Contract  by  which  one  person,  for  a 
pecuniary  consideration,  called  a  price,  transfers  to  another 
his  title  to  the  thing  sold. 

Agree-  §  668.  Agreements  for  sale  are  of  three  kinds : 

mentt  for  ••       a  h 

•ale.  1.  Agreements  to  sell ; 

2.  Agreements  to  buy ; 

3.  Mutual  agreements  to  sell  and  buy. 

AgrMment  §  669.  An  agreement  to  sell  is  an  agreement  by  which 
one  person  engages  to  sell  certain  property  to  another. 


tOAeU. 


Agrecmeni        §  670.  An  agreement  to  buy,  is  an  agreement  by  which 
^'        one  person  engages  to  buy  certain  property  of  another. 

Agremnent        §  671.  An  agreement  to  sell  and  buy,  is  an  agreement 

to  Mil  and    y^^  which  ouc  pcrsou  engages  to  sell  certain  property  to 

another,  who  engages  to  buy  the  same  from  him. 

What  u  ee-  §  672.  There  can  be  no  sale  or  agreement  for  sale  with- 
out a  subject  of  sale,  a  price,  and  an  agreement  of  the  par- 
ties upon  the  subject,  price  and  sale.* 

'  See  Cunningham  v.  Aahbrook,  20  Md.^  656;  BooltoD  fi 
Jones,  2  E.  A  K,  564 ;  Schermerhom  v.  Talman,  14 
K.  r.,  117. 


sential  to 
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§  673.  Property  of  any  description,  and  any  vested  right  Jj^**  ^ 
to  property,  though  subject  to  contingencies,  may  be  sold. 
Bat  no  one  can  sell  a  claim  against  himself/ 

'  Schermerhom  v.  Talman,  14  K.  7!,  117  ^  Van  Sooter  9, 
Lefferts,  11  Barb,,  140. 

§  674.  It  is  not  necessary  that  the  contract  should  specify  g^ 
the  price,  or  any  means  of  ascertaining  it,'  but  it  may  do 
80.    The  price  may  be  left  to  the  decision  of  a  third  per- 
son,' or  regulated  by  any  standard  of  value.    It  cannot  be 
left  to  the  decision  of  a  party  to  the  contract*' 

■  Hoadlj  V.  ITLaine,  10  Bing,,  487. 

*  Brown  v.  Bellows,  4  Pick,  189. 
*Seeibid. 

§  675.  If  the  contract  does  not  specify  any  price,  the 
price  is  so  much  as  the  thing  sold  is  reasonably  worth.* 

'  Hoadlj  V.  ITLaine,  10  Bing.,  487. 

§676.  If  the  contract  specifies  a  mode  of  ascertaining  xodeof«»> 
tbe  price  which  is,  on  its  face,  impossible  of  execution,  the  priee,po*- 
ooDtract  is  void.    If  it  specifies  a  mode  which  on  its  face  is  poMiUii 
possible,  but  in  reality  is,  or  becomes,  impossible  of  execu* 
tion,  it  is  voidable  by  either  party  as  soon  as  such  impossi- 
bility is  ascertained  by  him.* 

*  Fothier  on  Sale,  n.  24. 


ARTICLE  EL 

FORM  OP  THE  CONTRACT. 

SnmoN  677.  What  is  essential  to  sale,  for  price  of  $50  or  more. 
678.  Transfer  of  real  property. 

§  677.  No  sale  or  agreement  to  sell  for  a  price  of  fifty  wiujtite*. 
dollars  or  more,  is  valid  unless  ?^*5^^ 

price  oi  foil 

1.  A  memorandum  of  such  contract  is  made  in  writing, 
Md  subscribed  by  the  parties  to  be  charged  thereby,  or 
their  lawful  agents;  or, 

2.  The  buyer  receives  part  of  the  things  sold,  or  of  the 
tvidenoes  thereof  when  it  consists  of  things  in  action ;  or 
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8.  The  buyer  at  the  time  of  sale  pays  a  part  of  the 

price.* 

>  a  R  a,  136. 

TniMfef  of       §  678.  The  form  of  a  transfer  of  real  property  is  describ- 

real  proper*        "  r     r      j 

tj.  ed  by  the  chapter  on  such  transfers. 


CHAPTER  XL 

SALE. 

Sionoir  679.  Subject  of  sale. 

680.  Sale  of  thing  no  longer  easting. 

681.  Application  of  present  title  to  sales. 

Boiiijectof  §  679.  The  thing  sold  must  be,  at  the  time  of  the  sale, 
in  existence,^  and  capable  of  identification  and  immediate 
delivery. 

'  Couturier  v,  Hastie,  h  H^ofL,  Cob,,  673;  9  Ekck.,  lOS  ^ 
rev'g,  8  id.,  40 ;  Strickland  v.  Turner,  7  Exch,,  208. 

Sale  of  §  680.  A  sale  may  nevertheless  be  made  of  an  article 

thing  no  "  .  "^ 

loggwr  ex-  that  has  perished,  when  the  seller  is  ignorant  of  the  fact, 
and  the  buyer  agrees  to  assume  the  risk  of  its  having 
perished.* 

*  See  Couturier  v.  Hastie,  suprti. 

Application      §  681.  All  the  provisions  of  this  title,  except  those  of 

ofpresent        ^  i  i  i 

title  to        the  next  chapter,  apply  to  sales. 

MUOB. 


CHAPTER  m. 

AGREEMENTS   FOR  SALE. 

Seotiok  682.  Ag^reement  void  if  thing  does  not  exist 

683.  Agreement  to  sell  real  property. 

684.  Usual  covenants  in  deeds  of  grant 

685.  Language  of  usual  covenants. 

686.  Provisions  of  this  title,  when  applicable. 

Agreement       §  682.  In  an  agreement  for  sale,  the  thing  to  be  sold 

Soeenot      must  be  defined,  but  need  not  be  identified,  nor  be  in 

existence.^    But  an  agreement  for  sale,  made  upon  the 

>  Hale  t.  RawsoD,  4  a  A  (K  A),  85. 
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aasiimption  of  tlie  existence  of  a  thing,  is  void,  if  it  does 
not  then  exist^ 

'  Compare  Johnson  v.  Macdonald,  9  if.  <fe  Wlj  600 ;  Gor- 
riasen  v.  Perrin,  2  0.  R  (H  S.\  681. 

§683.  An  agreement  to  sell  real  property  binds  the  seller  ^J^^ 
to  execute  a  grant  in  the  form  and  manner  prescribed  by  prop^^y. 
the  chapter  on  Transfers  op  Bbal  Property. 

§  684  An  agreement  on  the  part  of  the  seller  to  give  SjJuin^^ 
the  usual  covenants,  binds  him  to  execute  in  the  grant,  Jjj^f,®' 
ooyenants  of  seisin,  quiet  enjoyment,  further  assurance, 
general  warranty,  and  against  incumbrances. 

§  685.  These  covenants  must  be  in  substance  as  follows :  ^^SSJf^ 
"The  party  of  the  first  part  covenants  with  the  party  of  ^"^*^ 
tbe  second  part,  that  the  former  is  now  seised  of  the  said 
leal  property  in  fee  simple;  that  the  latter  shall  enjoy 
the  same  without  any  lawful  disturbance ;  that  the  same 
is  iiee  from  aU  incumbrances ;  that  the  party  of  the  first 
part,  and  all  persons  acquiring  any  interest  in  the  same 
thiongh  or  for  him,  will,  on  demand,  execute  and  deliver 
to  the  party  of  the  second  part,  at  his  expense,  any  further 
asBorance  of  the  same  that  may  be  reasonably  required ; 
and  that  the  party  of  the  first  part  warrants  to  the  party 
of  the  second  part  all  the  said  real  property  against  every 
person  lawfully  claiming  the  same." 

§  686.  All  the  provisions  of  this  title,  except  those  of  ProTisiou 

^v     ^      TT  1  .     .         It         1   1  .1  of  this  title, 

cnapter  II,  apply  to  agreements  to  sell  and  buy ;  the  pro-  when  appu. 
▼wions  of  sections  689  to  708,  inclusive,  apply  to  agree- 
ments to  sell,  and  those  of  sections  687,  688,  and  709,  to 
agreements  to  buy. 


28 
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CHAPTER  IV. 

BIGHTS  AND  OBLIGATIONS  OF  THE  SELLEB. 

AsnoLB    L  Deposit  until  deliveij. 
n.  Delivery, 
m.  Warran^. 

ARTICLE  L 

DEPOSIT  iniTIL  DEUVEBT. 

Sscnov  68t.  Bights  and  obligations  of  seller  before  dellTSij. 
688.  When  seller  maj  resell 


[hts  and       §  687.  After  the  title  to  the  thing  sold  has  passed,  and 


of  iSier^be  Until  the  delivery  is  completed,  the  seller  has  the  rights  and 
ry!*     ^     obligations  of  a  depositary  for  hire,'  except  that  he  must 
keep  the  property  without  charge  for  a  reasonable  time. 

'  Sheldon  v.  Skinner,  4  WencLf  529 ;   Lamb  v.  Lathrop^  13 
WendLj  97. 

When  Beiier      §  688.  After  the  lapse  of  a  reasonable  time,  and  after 

may  rcaell.  .  . 

notice  given  to  the  buyer,  if  practicable,  to  remove  the 
thing  sold,  and  fulfill  his  other  obligations,  the  seller 
may,  if  the  buyer  does  not  comply  with  such  notice,  re-sell 
the  property  on  account  of  the  buyer,*  in  the  manner  in 
which  such  property  is  usually  sold,*  and  for  the  highest 
price  which  he  can  reasonably  obtain. 

'  Sands  v.  Taylor,  5  Johns.,  395 ;   Bement  v.  Smith,  15 

Wend.,  497  ;  Bogart  v.  O'Regan,  I  E  D.  Smit?^  590. 
*  Crooks  V.  Moore,  1  Sanc^.,  297. 


ARTICLE  n. 

DELTVEBY. 

Sscnov  689.  Delivery  on  demand.    Seller*s  lien. 

690.  Delivery,  where  made. 

691.  Expense  of  transportation. 

692.  Buyer's  directions  as  to  manner  of  sending  thing  sold. 

693.  Delivery  to  be  within  reasonable  hours. 

dtman?  ^      §  ^^^'  ^^  Seller  must  prepare  the  thing  for  delivery, 
seuar's  lien  ^thin  a  reasonable  time,  and  deliver  it  to  the  buyer  on 
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demand,  as  soon  aa  it  is  ready,  unless  he  bas  a  lien  there- 
on. His  lien  for  the  price  is  defined  in  the  chapter  on 
Leens. 

§  690.  Unless  it  is  otherwise  agreed  between  the  parties,  SSereSldo 
the  thing  sold,  or  agreed  to  be  sold,  is  deliverable  at  the 
place  at  which  it  is  at  the  time  of  the  sale  or  agreement  to 
sell,  or  if  it  is  not  at  that  time  in  existence,  it  is  deliverable 
at  the  place  at  which  it  is  produced.^ 

*  Pan.  on  Ck>nt,  4i7. 

§  691.  The  seller  must  bear  the  expense  of  putting  the  gjenserf 
property  out  of  his  own  building,  but  further  transporta.  **<». 
tion  is  at  the  risk^  and  expense  of  the  buyer. 

*  See  Bull  v.  Bobison,  10  Etch.,  342. 

§  692.  If  the  seller  agrees  to  send  the  thing  sold  to  the  ^^**^- 
buyer,  he  must  follow  the  directions  of  the  latter  as  to  the  ^^gjl 
manner  of  sending,  or  it  will  be,  during  its  transportation,  thingiiiiSB. 
at  his  risk.    If  he  follows  such  directions,  or  if,  in  the 
absence  of  special  directions,  he  uses  ordinary  care  in 
forwarding  the  property,  it  is  at  the  risk  of  the  buyer.* 

*  Bull  V.  RobisoD,  10  Exch.,  342 ;    Orcutt  v.  Nelflon,  1 

Grayf  536 ;  Jones  v.  Sims,  6  Fbrter^  161. 

§  693.  Delivery  can  only  be  offered  or  demanded  within  5L*^JJJ^*® 
leasonable  hours  of  the  day.*  rewoMWe 

"^  boon. 

*  Startup  V.  Maodonald,  2KA0.f  395. 
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ARTICLE  m. 
Wabrastt. 

Sionoir  694.  No  implied  warrantj  upon  sale  of  real  pruperty, 

695.  Warranty  of  title  upon  agreement  to  aelL 

696.  Warranty  of  title  to  personal  propertj. 

697.  Warranty  on  sale  by  sample. 

698.  When  seller  knows  that  buyer  relies  on  his  statements^  Aflt 

699.  Manufacturer's  warranty  against  latent  defects. 

700.  Warranty  of  provisions  for  domestic  use. 

701.  Thing  bought  for  particular  purpose. 

702.  When  thing  cannot  be  examined  by  buyer. 

703.  Warranty  of  thing  in  action. 

704.  Warranty  upon  judicial  sale. 

705.  No  implied  warranty  in  mere  contract  of  sale. 

706.  Waiver  of  warranties  but  not  of  fraud. 

No  implied  §  694.  No  warranty  is  implied  firom  the  mere  sale  of 
vpooMieor  real  property/  whether  the  transfer  contains  express 
*!•  covenants  or  not 

'  Huntly  V.  Waddell,  12  ired  Zov  (^  C7.X  32;  1  R.  a, 
738. 

wirrantjof  §  695.  One  who  agrees  to  sell  real  property,  thereby 
•gr^ment    engages  only  to  execute  a  transfer  without  covenants.^ 

'  This  may  be  different  fVom  the  present  rule,  but  it  seems 
absurd,  that  more  should  be  imphed  in  an  agreement 
to  sell  than  in  the  sale  itself.  And,  even  now,  the  pur- 
chaser can  only  recover  nominal  damages  (Conger  r 
Weaver,  20  N.  PI,  140;  Peters  v.  McKeon,  4  Damy 
546),  unless  the  vendor  was  g^ty  of  fraud,  or  pur- 
posely disabled  himself  from  giving  title  (Trull  v.  Gran- 
ger, 8  jv:  r:,  1 16). 

Warranty  §  696.  One  who  sells  or  agrees  to  sell  personal  property, 
persoiua  as  his  own,  thereby  warrants  that  he  has  a  good  tide 
•'"^'-     thereto.' 

'  Defreeze  v.  Trumper,  1  Johns,,  2*74 ;  followed  Reid  «. 
Barber,  3  Cbtr.,  272 ;  and  see  Hoe  v.  Sanborn,  21  N,  F, 
655.  Whether  this  warranty  is  implied,  where  the 
property  is  not  in  possession  of  the  vendor,  is  in  dis-. 
pute.  It  is  held  that  it  is  not,  in  ITCoy  v.  Archer,  8 
Bairb.y  323 ;  Huntington  v.  Hall,  36  Ife.,  501 ;  that  it  is, 
in  Smith  v.  Fairbanks,  7  jFbtffer,  521;  see  Strong  t. 
Barnes,  11  R,  221. 
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§  697.  One  who  sells  or  agrees  to  sell  goods  by  sample,  wammty 
tbereby  warrants  the  bulk  to  be  eq^ual  to  the  sample.^  sample. 

*  Waring  v.  Mason,  18  Fend,  425 ;  see  Beime  v.  Dord,  6 

Ni  7!,  95 ;  Hargous  ff.  Stone,  »i.,  73. 

§  698.  One  who  sells  property  of  any  kind,  knowing  ^"^^^f 
that  the  buyer  relies  upon  his  statements  or  his  judgment,  SS^iJfgSSlto! 
thereby  warrants  to  such  buyer  that  neither  he,  nor  any  "^«»^»  *<^- 
agent  employed  by  him  in  the  transaction,  knows  the 
existence  of  any  fact  concerning  the  thing  sold  which 
would,  to  his  knowledge,  destroy  the  buyer's  inducement 
to  buy.* 

'  It  is  utterlj  impossible  to  reconcUe  the  oases  on  this 
subject  This  rule  is  perhaps  as  near  their  result 
as  anj  that  could  be  stated  in  as  few  words.  See 
Hoe  V.  Sanborn,  21  N.  7.,  552 ;  1  Pars.  Cont,  461 ;  2 
Kent  Ck)m.,  480. 

§  699.  One  who  sells  an  article  of  his  own  manufacture,  Hanniketn. 
thereby  warrants  it  to  be  free  from  any  latent  defect,  not  n«»^ 
disclosed  to  the  buyer,  arising  from  the  process  of  manu-  tent  defects 
Acture,  and  also  that  neither  he  nor  his  agents  in  such 
manufecture  have    knowingly  used    improper  materials 
therein.^ 

*  Hoe  V.  Sanborn,  21  K  K,  552,  566. 

§  700.  One  who  sells  provisions  for  domestic  use  there-  warranty 
Dy  warrants,  to  one  who  buys  for  actual  consumption,  and  jions  tw 
iiot  for  the  purpose  of  sale,  that  they  are  sound  and  whole-  i»e- 
8ome.^ 

'Van  Bracklin  v.  Fonda,  12  Johns.^  468;  as  limited  in 
Moses  V.  Mead,  1  Benio,  378;  5  tU,  617.  It  is  still 
further  limited  in  Bumby  v.  Bollett,  16  M.  &  W.,  644. 

§  701.  One  who  manufactures  an  article  under  an  order  Thing 
fi>r  a  particular  purpose,  warrants  by  the  sale  that  it  is  particular 
I'easonably  fit  for  that  purpose.* 

'  Brown  v.  Edgington,  2  M.  (k  (?.,  279 ;  Shepherd  v.  Py- 
bus,  3  id,  868;  Howard  v.  lloey,  23  Wend.,  351 ;  see 
Hoe  V.  Sanborn,  21  N.  7.,  552. 

§  702.  "VYlien  the  thing  sold  is  inaccessible  to  the  exami-  when  twng 

,  '^  can  not  DO 

nation  of  the  buyer,  the  seller  warrants  by  the  sale  that  it  examined 

1        •  1  1  1    ,  by  buyer. 

u  sound  and  merchantable.^ 

>  Wieler  «.  Scbilizzi,  17  (7.  B,,  619. 
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Ytiiditjof       §  703.  The  seller  of  a  thing  in  action  warrants  by  the 
iction.        sale  that  it  is  valid  and  binding,  according  to  its  purport^ 

'  Fumiss  V.  Ferguson,  15  Ni  Z,  437 ;  Delaware  Bank  v, 
Jaryis,  20  N.  K,  226.  This  rule  maj  be  a  little  too 
broad 


Wtmntr 
upon  jnai- 
cialMle. 


§  704.  Upon  a  judicial  sale,'  the  only  warranty  implied 
is  that  the  seller  does  not  know  that  the  sale  will  not  pass 
a  good  title  to  the  property.' 

'  The  Monte  Allegre,  9  Wheai.^  644 ;  Morgan  v.  Fencher, 

1  Black/.,  10 ;  Bashore  v.  Whialer,  3  Watts,  490. 
'  Peto  V,  Blades,  5  Ihunt,  667. 

No  implied       §  705.  Except  in  the  cases  herein  mentioned,  the  mere 

wArranty  in         "  *  , 

contract  of  sale  or  j^eement  to  sell  implies  no  warranty.* 

*  Boirne  r.  Dord,  5  K.  F.,  98. 


wAiranty 
mere  con- 
tract of  tale 


warrant?'        §  ^^^'  ^^  parties  may  dispense  with  all  warranties,  but 
but  not  of     cannot  waive  fraud  before  it  is  discovered. 

iraaa. 


CHAPTER  V. 


RIGHTS  AND  OBLIGATIONS  OF  THE  BUYER. 


Title  ac- 
quired by 
buyer. 


Buyer  in 
good  fiiith 

firotected 
n  certain 
cases. 


Price,  when 
to  be  paid. 


Section  T07.  Title  acquired  by  buyer. 

708.  Buyer  iu  good  faitli  protected  in  certain  cases. 

709.  Price,  when  to  be  paid. 

§  707.  A  sale  vests  in  the  buyer  all  the  real  title  of  the 
seller,  and,  except  in  the  cases  mentioned  in  section  708, 
no  more. 

Wheelwright  v.  De  Peyster,  1  Johns.,  471. 

§  708.  Where  the  owner  of  personal  property  confers 
upon  another  the  apparent  right  of  property  or  of  dis- 
posal, a  buyer  from  such  other  in  good  faith  and  for  value 
by  an  executed  sale  in  the  ordinary  course  of  business,  is 
entitled  thereto  even  as  against  the  original  owner. 

Fassett  v.  Smith,  23  y.  I'.,  252;  Saltus  v.  Everett,  20 
Wend.,  267;  Browcrv.  Pcabody,  13  ^.  F.,  121;  Bea- 
vers V.  Lane,  6  Duer,  232. 

§  709.  Unless  the  parties  otherwise  agree,  the  buyer 
must  pay  the  price  on  the  delivery  of  the  thing;*  and  must 
take  it  away  within  a  reasonable  time  after  the  seller  offers 
to  deliver  it. 

'  Tipton  V.  Foitner,  20  N.  T.,  423. 
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CHAPTER  VI. 

STOPPAGE  IN  TRANSIT. 

fiionov  YlO.  When  seller  may  stop  goods. 

711.  What  is  insolvency  of  consignee. 

712.  Transit,  when  ended. 

713.  Stoppage,  how  effected. 

714.  Effect  of  stoppage. 

§  710.  The  seller  or  consignor*  of  a  thing,  whose  claim  whenianer 
fi)r  its  price  has  not  been  extinguished,'  may,  upon  the  in-  goods, 
solvency  of  the  consignee  becoming  known  to  him'  after 
parting  with  the  thing,  stop  it  while  on  its  transit  to  the 
buyer,  and  resume  possession  thereof. 

*  See  Siff  ken  v.  Wray,  6  East,  371 ;  Feise  v.  Wray,  3  id.^ 

93 ,  Sweet  v.  Pyne,  1  id,  4. 

*  Feise  v.  Wray,  3  Eaai,  93  ,*  Jenkins  v.  Usbome,  7  IT  dk 

(?.,  698. 
'  Rogers  v.  Thomas,  20  Chnn.,  63,  slightly  modified. 

§  711.  A  person  is  insolvent,  within  the  meaning  of  the  vniat  is  in- 
last  section,  when  he  ceases  to  pay  his  debts  in  the  manner  conSgSw! 
visual  with  persons  of  his  business,  or  declares  his  inability 
or  unwillingness  to  do  so. 

Rogers  v.  Thomas,  20  Ckmn.,  53;  Hays  v.  Mouille,  14 
Penn,^  61. 

§  712.  The  transit  is  at  an  end  when  the  thing  comes  Transit, 

•  •  /»   1  •  1    when  ended 

into  the  actual  or  constructive  possession  of  the  consignee, 
or  into  that  of  his  agent,  unless  such  agent  is  employed 
merely  to  forward  the  thing  to  the  consignee.' 

*  Mottram  v.  Ileyer,  6  Denio^  629 ;  1  td,  483 ;  Cowasjee 

V,  Thompson,  5  Moore  P.  C,  165. 
»  Harris  v.  Pratt,  17  JV:  K,  249. 

'    §  713.  Stoppage  in  transit  can  be  effected  only  by  no-  stoppage, 
tice  to  the  carrier  or  depositary  of  the  thing,  or  by  taking  etiected. 
actual  possession  thereof. 

Mottram  v.  Heyer,  6  Denio^  629;  Whitehead  v,  Ander- 
son, ^  M.A  W.,  518. 

§  714  Stoppage  in  transit  does  not  of  itself  rescind  a  mfect  of 
^ki  but  is  a  means  of  enforcing  the  seller's  lien. 

Pars.  Cont,  479. 
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CHAPTER  VIL 

SALE  BY  AUCnOX. 

Btcno%  IIS.  Sale  bj  auction  defined. 

716.  Sale,  when  complete;  withdrmwal  of  bid. 

111.  SaJe  under  written  ocmditioDA. 

718.  Rights  of  bajer  upon  sale  without  miame. 

7 Id.  Bj'bidding. 

720.  Auctioneer's  memorandum  of  sale. 

iiait,birM0'      §  715.  Sale  by  auction  is  made  bj  publicly  oflEering  tho 
flfltl  thing  to  be  sold  to  the  highest  bidder. 

sa]0.  wbra       §  716.  The  sale  is  complete  when  the  auctioneer  pnUidy 
announces,  by  the  fall  of  his  hammer  or  in  any  other 

witbdrtwii  customary  manner,  that  the  thing  is  sold.  Until  such 
announcement,  any  bidder  may  withdraw  his  bid,'  if  he 
docs  so  in  a  manner  reasonably  sufficient  to  bring  it  to  the 
notice  of  the  auctioneer.' 

»  Payno  v.  Cave,  3  T.  R.,  148. 

•  Jones  V.  Nanney,  11  Price,  103 ;  iPCkl,  39. 

Bale  under        §  717.  If  ibc  salc  \i^  madc  upon  written  or  printed  con- 
owidit?oni.   ditioHH,  8uch  conditions  cannot  be  modified  by  the  oral 
declarations  of  the  auctioneer. 

Sholton  V.  LiviiiH,  2  Cr.  d:  J^  411;    Bradshaw  v.  Ben- 
nett, 6  Car.  <fc  P.,  48 ;  Powell  v.  Edmunds,  12  East,  6. 

RightBof         §  718.  If  the  auctioneer,  having  authority  to  do  so,  has 
Mie  with,     publicly  announced  that  the  sale  will  be  without  reserve, 

outruBorvo.  ,  ,  •      i  i  i 

or  has  made  any  announcement  equivalent  thereto,  the 
highest  bidder  in  good  faith  has  an  absolute  right  to  the 
completion  of  the  sale  to  him  ;  and  upon  such  a  sale,  bids 
by  the  seller  or  any  agent  for  him  are  void. 

Warlow  V.  Harrison,  6  Jur.  [.V.  S.],  66;  29  ik  J:  [Q, 
B.I  14. 

iiy-bidding.  §  719.  If  any  person  is  employed  by  the  seller  to  bid  at 
the  sale,  without  an  intention  on  his  part  to  buy,  or  on  the 
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part  of  the  seller  to  enforce  his  bid,'  and  the  fkct  of  sncti 
employment  is  not  communicated  to  the  buyer,  he  may 
lescmd  his  purchase. 

'  Crowder  v.  Austin,  3  Bing.,  368 ;  Bex  v.  Marsh,  3  T.  db 
J:,  331 ;  Howard  v.  Castle,  6  T.  R.,  642 ;  Wheeler  v. 
Collier,  Moo.  db  JK,  126;  Baham  v.  Bach,  13  La.,  287 ; 
Moncrieff  V.  Goldsborough  4  Harr.  &  McR,  282  ;  Don- 
aldson V.  M'Roj,  1  P.  A.  Browne,  346 ;  Thomett  v. 
Haines,  \b  K  A  W.,  371.  But  see  Woodward  v.  Mil- 
ler, 2  CoUy.,  279;  Bramlej  v.  Alt,  3  Ves.,  ol9,  n.; 
Smith  «.  Clarke,  12  Vea.,  477.  The  rule  is  sustained  in 
all  its  stringencj,  by  Kent  (2  Kent  Com.,  539). 

§  720.  When  property  is  sold  by  auction,  the  auctioneer,  AocUon- 
his  partner  or  clerk,  may  enter  in  a  sale  book,  at  the  time  JJJ^"^^ 
of  the  sale,  a  memorandum  specifying  the  name  of  the 
person  for  whom  he  sells,  the  nature  of  the  thing  sold,  the 
price,  the  terms  of  sale,  and  the  name  of  the  buyer.  A 
memorandum  thus  made  binds  both  the  parties  in  the 
lame  manner  as  if  made  by  themselves. 

2  B.  Sw,  136,  modified  in  form,  but  not  in  effect 


TITLE  11. 


EXCHANGE. 


8«onoir721.  Exchange  defined. 

722.  Parties  have  rights  and  obligations  of  sellers  and  buyers. 

723.  Thing  of  value  of  $50  or  more. 

724  Value  to  be  paid  upon  failure  to  deliver  thing. 

§  721.  Exchange  is  a  contract  by  which  the  parties  rau-  f^jSeS?* 
tually  give  one  thing  for  another,   neither  thing  being 
money  only. 

§722.  The  provisions  of  the  title  on   Sale  apply  to  JJJ^^Jf  ,its 
exchanges.     Each  party  has  the  rights  and  obh'gations  of  Jion?of fJi- 
a  seller  as  to  the  thing  which  he  gives,  and  of  a  buyer  as  buyer!.^ 
to  that  which  he  takes. 

§  723.  The  provisions  of  §  677  apply  to  all  exchanges  ^,J,"/;/ 
Jn  which  the  value  of  the  thing  given  by  either  party  is  IMormoi*. 
fifty  dollars  or  more. 

24 
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Yaiiiato  be      §  724  If  either  party  is  unable  to  deliver  the  thing 
which  he  agreed  to  deliver,  he  must  pay  its  value  to  the 


paid  upon 
milareto 


doliTcr 

thing.         Other  party. 


TITLE  m. 


DEPOSIT. 


Chapter  I.  Deposit  in  general 
II.  Gratuitous  deposit 
IIL  Storage. 
IV.  Finding. 


CHAPTER  I. 

DEPOSIT  IN  GENERAL. 

Abtiole  I.  Nature  and  creation  of  deposit 
II.  Obligations  of  the  depositor, 
ni.  Obligations  of  the  depositary. 


ARTICLE  L 


DepoBlt. 
kinds  of. 


Voluntary 
deposits, 
how  made. 


Involnnta- 
ry  depoeiit, 
how  made. 


NATURE  AND  CREATION  OF  DEPOSIT. 

Section  T25.  Deposit,  kinds  of. 

726.  Voluntary  deposit,  how  made. 

727.  Involuntary  deposit,  how  made. 

§  725.  Deposit  is, 

1.  Voluntary,  or, 

2.  Involuntary. 

§  726.  A  voluntary  deposit  is  made  by  one  giving  to 
another,  with  his  consent,  the  possession  of  a  thing  to  keep 
for  the  benefit  of  the  former.  The  former  is  called  the 
depositor,  and  the  latter  the  depositary. 

§  727.  An  involuntary  deposit  is  made : 

1.  By  the  accidental  casting  of  a  thing  into  the  posses- 
sion of  any  person,  without  negligence  on  the  part  of  its 
owner ; 

2.  In  cases  of  fire,  shipwreck,  inundation,  insurrection, 
riot,  or  like  extraordinary  emergencies,  by  the  owner  of  a 
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thing  oommitting  it^  out  of  necessity,  to  the  care  of  any 
person. 

The  peison  with  whom  a  thing  is  thus  deposited,  is 
bound  to  receive  it. 


ARTICLE  n. 

OHLXGATIONS   OF  THB  DEPOSITOB. 

Sscnov  t28.  Depodtor  must  indemnifj  depositary. 

§  728.  The  depositor  must  indemnify  the  depositary        2yti2^' 

1.  For  all  damage  caused  to  him  by  the  defects  or  vices  JSSSliy.^ 
of  the  thing  ;* 

2.  For  all  expenses  necessarily  incurred  by  him  about 
the  thing,  other  than  such  as  are  involved  in  the  nature  of 
the  undertaking. 

>  Code  La.,  2931;  Code  Napoleon,  1947. 

ARTICLE  IIL 

OBLIGATIONS  OP  THE  DEPOSrTART, 

Sionov  729.  Obligations  of  depositary  of  animals. 

730.  Obligations  as  to  use  of  thing  deposited. 

731.  Liability  for  damage  arising  from  wrongful  use. 

732.  Depositary  of  thing  wrongfully  detained  from  owner. 

733.  Sale  of  thing  in  danger  of  perishing. 

734.  Injury  to  or  loss  of  thing  deposited. 

736.  Thing  deposited  to  be  delivered  with  its  increase. 

736.  No  obligation  to  deliver  without  demand. 

737.  Place  of  deUvery. 

738.  Delivery  of  thing  owned  jointly,  &a 

739.  Service  rendered  by  depositary. 

740.  Extent  of  his  liabihty  for  negligence. 

§  729.  The  depositary  of  animals  must  provide  them  obligation 

•  «  —  01  uQpOfll* 

with  suitable  food  and  shelter,  and  treat  them  kindly.  tarv  of  ani- 

§  730.  He  may  not  make  or  permit  any  use  of  the  thing  ^J'^eationB 
deposited,  without  the  consent  of  the  depositor.*    He  may  ^^l^^^^^ 
Dot  open  it,  if  it  is  purposely  fastened  by  the  depositor, 
^thout  the  consent  of  the  latter,  except  in  case  of  neces- 
sity.' 

'  Story  on  Bailm.,  g  89;  Code  of  La.,  2911. 
*  Story  on  BaUm.,  §  92;  Code  of  L&,  2914. 
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LUbm^       §  731.  The  depositary  is  liable  absolutely  for  any  damage 
^Bing        happening  to  the  thing  deposited  daring  his  wrongfbl  ua^ 
wrongftai      thereof  unless  such  damage  must  inevitably  have  happened 
though  the  property  had  not  been  so  used.' 

^  Story  on  Bailm.,  g§  413  to  413  d 

Dwjitary       §  732.  A  depositary  who  knows  or  believes  that  the 

duSn^"^    thing  deposited  is  wrongfully  detained  from  its  real  owner, 

from  owner  must  give  him  notice  thereof.    If  within  a  reasonable  time 

such  owner  does  not  claim  it,  the  depository  is  exonerated 

from  liability  to  him,  on  returning  it  to  the  depositor.* 

'  Ck}de  of  La.,  2931 ;  Story  Bailm.,  g§  102,  108. 

Sale  of  §  733.  If  the  thing  deposited  is  in  actual  danger  of 

da^erof  perishing  before  instructions  can  be  obtained  from  the 
depositor,  the  depositary  may  sell  it  for  the  best  price 
obtainable,  and  retain  the  proceeds  as  a  deposit*  lie 
must  give  immediate  notice  of  his  proceedings  to  the 
depositor. 

>  Story  on  Bailm.,  §  97. 

Injury  to  or  §  734.  If  a  thing  is  injured  or  lost  during  its  deposit, 
deposited,  and  the  depositary  refuses  to  inform  the  depositor  of  the 
circumstances  under  which  the  injury  or  loss  occurred,  or 
wilfully  misrepresents  the  circumstances  to  him,  the  depo- 
sitary is  presumed  to  have  permitted  the  injury  or  loss  to 
occur  wilfully  or  by  gross  negligence. 

TWngdepo-       §  735.  The  depositary,  unless  he  has  a  lien  thereon,  must 
delivered      deliver  the  thine:  deposited,  with  all  its  increase  or  pro- 

with  Its  in  111.11 

crease.        cecds,  to  the  depositor,  on  demand. 

No  oi)H«-        §  736.  The  depositary  is  not  bound  to  deliver  the  thing 
ver°w?thout  without  demand,*  even  where  the  deposit  is  for  a  specified 
*™*^         time,  unless  he  has  agreed  to  do  so,  or  has  agreed  to  deliver 
it  to  a  third  person. 

*  Pholps  V.  Bostwick,  22  Barb.y  314. 

deiwe^'  §  '^^'''  ^^  ^^^  absence  of  an  agreement  on  the  subject,  the 

depositary  must  deliver  the  thing  at  his  residence  or  place 
of  business. 

Deiwery  of       g  ygg   j£  ^^^  ^j^j^g  deposited  Is  owncd  jointly  or  in  com- 
foSSy,  Ac.   Dion  by  persons  who  cannot  agree  upon  the  manner  of  its 
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delivery,  the  depositary  must  deliver  to  each  his  proper 
share  thereoj^  if  it  can  be  done  without  injury  to  the  thing. 

§  739.  So  fex  as  any  service  is  rendered  by  the  deposi-  J^^JSJi 
taiy,  or  required  firom  him,  his  duties  and  liabilities  are  po»iury. 
prescribed  by  the  chapter  on  Employment  and  Service. 

§  740.  The  liability  of  the  depositary  for  negligence  is  S^fSlbUitr 
imited  to  the  amount  which  he  has  reason  to  suppose  the  ^JjJ?"* 
thing  deposited  to  be  worth.' 

^  See  Story  on  Bailm.,  §  11, 


CHAPTER  n. 

GRATUITOUS  DEPOSIT. 

SlOBOV  til.  Qratoitoas  deposit  defined. 

742.  Involuntaiy  deposit. 

743.  Degree  of  care  required  of  gratuitous  depositary. 

744.  When  his  duties  cease. 

§741.  Gratuitous  deposit  is  a  deposit  for  which  the  SjSitsde. 
depositary  receives  no  consideration  beyond  the  mere  pos-  ^^ 
seasion  of  the  thing. 

§  742.  An  involuntary  deposit  is  gratuitous,  the  deposi-  SjjSt.*'^ 
taiy  being  entitled  to  no  reward. 

§  743.  A  gratuitous  depositary  must  use  at  least  slight  Degree  of 
care  for  the  preservation  of  the  thing.  ^^^tuftoui 

aepoeiUry. 

§  744.  His  duties  cease  SiS°"** 

cease, 

1.  Upon  his  restoring  the  thing  deposited  to  its  owner ;  or 

2.  Upon  his  giving  reasonable  notice  to  the  owner  to  re- 
moye  it,  and  the  owner  failing  to  do  so  within  a  reasonable 
time,*  But  an  involuntary  depositary,  under  subdivision 
2  of  section  727,  cannot  give  such  noKce  until  the  emer- 
S^Qcy  which  gave  rise  to  the  deposit  is  past. 

^  BoulBton  V.  McOlelland,  2  R  J).  SmUhf  60. 
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CHAPTEE  m. 


STOBAGE. 

Ssonoir  745.  Depositary  for  hire.    Storage. 

746.  Degree  of  care  required  of  depodtarj  for  hire. 

747.  Rate  of  compensatioQ  for  firaction  of  a  week,  fta 

748.  Termination  of  deposit  hy  depositaiy  or  depositor. 

for^S!?'^       §  745.  A  deposit  not  gratuitous  is  called  storaga    The 
storage.       depositary  in  such  case  is  called  a  depositary  for  hire. 


Degree  of 
care 


§  746.  A  depositary  for  hire  must  use  ordinary  care  for 
dSpiui?^   the  preservation  of  the  thing. 


for  hire. 

Rate  of 
compensa- 
tion  for 
fraction  of 
a  week, 
Ac 


Termtna- 
tion  of  de* 
posit. 


§  747.  In  the  absence  of  an  agreement  on  the  subject, 
the  depositor  of  animals  must  pay  one  week's  hire  for  their 
sustenance  and  shelter  during  any  fraction  of  a  week,  and 
the  depositor  of  other  property  must  pay  half  a  month's 
hire  for  any  fraction  of  a  half  month. 

§  748.  In  the  absence  of  any  agreement  as  to  the  length 
of  time  during  which  the  deposit  is  to  continue,  it  may  be 
terminated  by  the  depositor  at  any  time,  and  by  the  de- 
positary upon  reasonable  notice. 


CHAPTER  IV. 

FINDING. 

Sbotiok  749.  Obligation  of  finder  of  a  thing. 

750.  To  notify  owner. 

751.  Claimant  to  prove  ownership. 

752.  Reward,  Ac.,  to  finder. 

753.  He  may  put  thing  found  in  storage. 

754.  When  finder  may  sell  the  thing  found. 

755.  How  sale  is  to  be  made. 

766.  Surrender  of  thing  to  the  finder. 


mrfJmtum        jl  749.  A  person  finding  a  thing  lost^  is  not  bound  to 
tAko  charge  of  it^  but  if  he  does  so,  he  is  ihenoeforwaid  « 
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depositary  for  the  owner,  with  the  rights  and  obligations  ^^o'* 
of  a  depositary  for  hire.' 

*■  This  section,  and  the  ensuing  ones,  differ  materially  from 
the  common  law,  under  which  the  finder  is  a  gratuitous 
depositary.  Judge  Story  considered  the  law  in  this 
respect  to  be  unsatisfactorjf  and  we  have  altered  it, 
giving  the  finder  a  reward,  and  holding  him  to  a  cor- 
responding accountability.  This  is  more  just  to  both 
parties. 

§  750.  K  he  knows  or  suspects  who  is  the  owner,  the  '^^ 
finder  must,  with  reasonable  diligence,  give  him  notice  of 
the  finding ;  and  if  he  fails  to  do  so,  he  is  liable  in  damages 
to  the  owner,  and  has  no  claim  to  any  reward  offered  by 
him  for  the  recovery  of  the  thing,  or  to  any  compensation 
for  his 'trouble  or  expenses. 

§751.  He  has  a  right  to  require  reasonable  proof  of  Sjj*^^^ 
ownership  from  any  person  claiming  the  thing.  erawp. 

§752.  He  is  entitled  to  compensation  for  all  expenses  Jj^'^^J^^ 
necessarily  incurred  by  him  for  the  preservation  of  the  «• ' 
thing,  and  to  a  reasonable  reward  for  keeping  it,  and  for 
any  other  service  necessarily  performed  by  him  about  the 
same. 

§753.  He  may  exonerate  himself  from  liability  at  any  Sli^^^'** 
time,  by  placing  the  thing  on  storage  with  any  responsible  Jj^e!!* 
person  of  good  character,  at  a  reasonable  expense.* 

'  It  does  not  seem  just  to  compel  the  finder  to  keep  the 
property  in  his  own  charge.  On  the  other  hand,  he 
should  not  be  allowed  to  put  the  loser  to  lumecessaiy 
expense. 

§  754  The  finder  may  sell  the  thing  found,  if  it  is  a  whentoder 

i.  .         ,  -^  o  J  may  Bell  the 

thmg  which  is  commonly  the  subject  of  sale,  when  the  thing fonnd. 
owner  cannot  with  reasonable  diligence  be  found,  or  being 
found,  refuses  upon  demand  to  pay  the  lawful  charges  of 
the  finder,  in  the  following  cases : 

1.  When  the  thing  is  in  danger  of  perishing,  or  losing 
the  greater  part  of  its  value ; 

1  When  the  lawful  charges  of  the  finder  amount  to 
two*ihirds  of  its  value. 
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How  sale  ts  §  755.  Such  sale  must  be  made  upon  reasonable  notice 
to  the  owner,  if  lie  can  be  found,  of  the  time  and  place  of 
sale.  It  must  be  made  in  the  most  usual  manner,  and  for 
the  highest  price  obtainable.  The  finder  cannot  himself 
be  the  purchaser. 

snireiider        §  756.  The  owner  of  the  thing  exonerates  himself  from 
the  finder,     the  claims  of  the  finder  by  surrendering  it  to  him  in  satis- 
faction thereof 


TITLE  IV. 

LOAN. 

Ghafteb  I.  Loan  for  usa 

n.  Loan  for  exchange. 

CHAPTER  I. 

LOAN  FOR  USB. 

SBonoN  757.  Loan,  what 

758.  Property  of  thing. 

759.  Care  required  of  borrowers, 

760.  Use  of  thing  lent. 

761.  Borrower,  to  repair  injuries,  when. 

762.  To  bear  expenses,  when. 

763.  Lender  liable  for  defects. 

764.  Lender  may  require  return  of  thing  lent 

765.  When  returnable  without  demand. 

766.  Place  of  return. 

Loan,  what  g  757^  j^  ^^^^  f^^  ^3^  jg  ^  Contract  by  which  one  givea 
to  another,  without  reward,  the  temporary  possession  and 
use  of  a  thing,  and  the  latter  agrees  to  return  the  same  to 
him  at  a  future  time.  A  loan  for  reward  is  called  a 
hiring. 

ggperty  of  §  753.  A  loau  for  usc  docs  not  transfer  the  title  to  the 
thing. 

ouired^f         §  ^^^'  ^^^  borrowcr  must  use  great  care  for  the  preser- 

Sorrowers.    yation  of  the  thing  lent  in  safety  and  in  good  condition.* 

If  the  thing  lent  is  a  living  creature,  he  must  also  use  it 

with  great  kindness,  and  provide  everything  suitable  and 

necessary  for  it     He  ia  bound  to  have  and  exercise 
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SQch  skill  in  the  care  of  tho  thing  as  he  causes  the  lender 
to  belieye  him  to  possess.* 

'  ScrantOQ  v.  Baxter,  4  Sandf.^  5. 

*  Story  on  Bailm.,  §  237. 

§  760.  He  may  use  the  thing  lent  for  such  purposes  Jj^^****^ 
only  as  the  lender  might  reasonably  anticipate  at  the  time 
of  lending.*    He  must  not  part  with  it  to  a  third  person, 
without  the  consent  of  the  lender.* 

'  Story  on  Bailm.,  §  232. 

*Id.,  g  234;  Esmaj  v.  Fanning,  9  BarL^  176;  6  How, 
Pr.,  228. 

§761.  The  borrower  must  repair  all  deteriorations  or  Borrower  to 
injuries  to  the  thing,  which  are  occasioned  by  his  negli-  ries,  when, 
genoe,  however  slight 

§  762.  The  borrower  must  bear  all  expenses  concerning  Tobew  ez- 
ihe  thing  during  the  loan,  except  such  as  are  necessarily  when, 
incurred  by  him  to  preserve  it  from  unsuspected  and  unu- 
sual injury.    For  such  expenses  he  is  entitled  to  compen- 
flation  from  the  lender,  who  may  however  exonerate  himself 
hy  surrendering  the  thing  to  the  borrower. 

See  Story  on  Bailm.,  §  273. 

§  763.  The  lender  must  indemnify  the  borrower  for  any  Lender  u*. 
damage  caused  by  defects  or  vices  in  the  thing,  which  he  fecte?' 
hew  at  the  time  of  lending,  and  concealed  from  the  bor- 
rower. 

Story  on  Bailm.,  §  275 ;  approved,  Blakemore  «.  Bristol 
and  Exeter  Railway  Co.,  B  EH  db  BL,  1061. 

§  764.  The  lender  may  at  any  time  require  the  return  of  Lender  may 
ihe  thing,  even  though  he  agrees  to  lend  it  for  a  specified  tum  of 
time  or  purposa*  But  if  on  the  faith  of  such  agreement 
the  borrower  makes  such  arrangements  that  a  return  of  the 
thing  before  the  period  agreed  upon  would  cause  him  actual 
loss,  exceeding  the  benefit  derived  by  him  from  the  loan, 
the  lender  must  indemnify  him  for  such  loss,  if  be  compels 
BQch  return,  the  borrower  not  having  violated  his  duty  in 
any  manner.* 

*  Bdw.  (m  BaflnL,  143. 

*  story  on  Bailm.,  §  268. 

25 
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When  re.         §  765.  If  the  thing  is  lent  for  a  specified  time  or  purpose, 
without       it  must  be  returned  to  the  lender  without  demand,  as  soon 
as  the  time  has  expired,  or  the  purpose  has  been  accom- 
plished.   In  other  cases  it  need  not  be  returned  until 
demanded. 


FUoe  ol  re- 
tom. 


§  766.  The  borrower  must  return  the  thing  to  the  lender 
at  the  place  contemplated  by  the  parties  at  the  time  of 
lending;  or  if  no  particular  place  was  so  contemplated  by 
them,  at  the  place  where  it  was  at  that  time. 


CHAPTER  m. 

LOAN  FOR  EXCHANOE. 

SsonOK  767.  Loan  for  exchange,  what 

768.  Property  of  thing. 

769.  Contract  cannot  be  modified  by  lender. 

770.  Certain  sections  applicable. 

Loan  for  ex-      §  767.  Loan  for  exchange  is  a  contract  by  which  one 

change,  i 

what.         agrees  to  deliver  a  thing  to  another,  and  the  latter  agrees 
to  return  a  similar  thing  to  the  former  at  a  future  time. 

Property  of      §  768.  By  such  loan  the  title  to  the  thing  is  transferred 
to  the  borrower. 

Contract  §  769.  The  lender  cannot  require  the  borrower  to  fulfill 

mol^fied  by  his  obligations  at  a  time,  or  in  a  manner,  different  from 
"*        that  which  was  originally  agreed  upon. 

ccrtoin  sec-      §  770.  Scctious  724,  763  and  766,  apply  to  a  loan  for 
cable.         exchange. 


OF  THE  STATE  OP  NEW  YORK.  195 


TITLE  V. 

LOAN  OF  MOKET 

SaonoH  ttl.  Loan  of  money. 

t72.  Loan  to  be  repaid  in  current  coin. 

7*73.  Interest  defined. 

tt4.  When  interest  is  payable. 

775.  Annual  rate. 

776,  777.  Legal  interest 

778.  Deduction  of  amount  of  interest  in  advance. 

779.  Recovery  of  amount  exceeding  legal  interest 

780.  Besenration  of  illegal  interest  renders  contract  Toid. 

781.  Bights  of  borrower  under  contract  reserving  illegal  interest 

782.  Oure  of  usury. 

783.  Subsequent  usury. 

§  771.  A  loan  of  money  is  a  contract  by  which  one  Loan  or 
agrees  to  deliver  a  sum  of  money  to  another,  and  the  lat-  ' 
ter  agrees  to  return  a  sum  equivalent  to  that  which  he 
borrowed,  with  or  without  interest,  at  a  future  time.    A 
loan  for  mere  use  is  governed  by  the  chapter  on  Loan  fob 
TJss. 

§  772.  The  borrower  must  pay  the  amount  due  in  such  Loan  to  be 

,  ^  **  repaid  in 

coin  as  is  current  at  the  time  when  the  loan  becomes  due,  current 

coin. 

whether  such  coin  is  worth  more  or  less  than  the  actual 
money  lent 

Code  of  La.,  2884. 

§  773.  Compensation  for  the  loan,  forbearance,  or  use  of  5J|^^  *•• 
money,  or  its  equivalent,  is  called  interest 

§  774.  In  the  absence  of  any  agreement  upon  the  sub-  wh«  inte- 
ject,  a  loan  of  money  bears  interest  firom  the  time  it  is  un- 
made. 

GOlet  V,  Tan  Bensselaer,  15  K  7.,  397. 

§  775.  When  a  rate  of  interest  is  prescribed  by  a  law  or  Annwant^ 
contract,  without  specifying  the  period  of  time  by  which 
sach  rate  is  to  be  calculated,  it  is  deemed  an  annual  rate. 

1 B.  s.,  773. 

§  776.  Under  an  agreement  or  obligation  to  pay  interest,  umx 
no  rate  of  interest  being  spedfled  by  the  parties,  interesi 
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is  payable  at  the  rate  of  seven  one-hundredths  of  the 
principal  for  one  year,  and  in  the  like  proportion  for  a  longer 
or  shorter  time;'  but  in  the  computation  of  interest  for 
less  than  a  year,  three  hundred  and  sixty  days  are  deemed 
to  constitute  a  year.' 

"  1  R.  S.,  771. 

•  1  R  a,  773. 

^Ksi  intww  §  777.  No  greater  interest  than  is  allowed  by  the  last 
section  may  be  taken/  except  from  a  state  or  corporation.' 

>  1  R.  a,  773. 

'Curtis  9.  LeaTitt,  15  K  T,  9. 

Deduction        §  778.  The  interest  which  would  become  due  at  the  end 

of  Amonnt  ^ 

toidn!nce  ^^  *^®  *®"^  ^^^  which  the  principal  is  lent,  not  exceeding 
one  year's  interest  in  all,  may  be  deducted  from  the  loan 
in  advance,*  if  the  parties  so  agree. 

'  Marvine  v.  Hymers,  12  K  F.,  227.    Perhaps  the  term 
should  be  less  than  a  joar  under  this  decision. 

BeooYery  of      §  779.  When  a  greater  rate  of  interest  h^s  been  paid 
ceeding  lo-    than  is  allowcd  by  sections  776,  777  and  778,  the  person 

gal  interest.  *^  *■ 

paying  it  may  recover  the  excess  from  the  person  taking  it* 

1  R.  a,  772. 

Reierra-  §  780.  Evcry  contract  by  which  the  lender  of  money 

gal  interest  intentionally*  takes  or  reserves  to  himself  a  greater  rate  of 

renders  con- 

tnct  Yoid.  interest  than  is  allowed  by  sections  776,  777,  and  778,  is 
void 

*  Maryine  v.  Hymers,  12  K.  F,  231. 

Snower         §  ^®^'  ^^^  borrowcr  under  such  a  contract  is  entitled  to 
Y^^^J^L  recover  from  the  lender  all  that  he  paid  to  him  under  the 

tract  resery*  ^ 

in&re^  Same,  without  restoring  anything  received  by  him  from 
the  lender,*  or  paying  anything  to  the  lender." 

>  1  R.  a,  772,  773. 

'  Laws  1837,  ch.  430. 

Cure  of  §  782.  A  usurious  contract  may  be  made  valid  by  an 

express  remission  of  the  usury  by  the  creditor  in  good 
faith  before  the  debt  is  due. 

snbseipieDt      §  788.  A  loan  on  lawful  interest  is  not  avoided  by  a 
"'^        subsequent  agreement  to  pay  usury,  but  the  latter  agree- 
ment  alone  is  void. 
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TITLE  VL 

HIRE. 

Chapter  I.  Hiring  in  general 

n.  Hiring  of  real  property. 
UL  Hiring  of  personal  property. 

CHAPTER  I. 

nntlNG  JN  GEKEBAL. 

Sicnoif  t84.  Hiring  defined. 

786.  Property  of  thing. 

786.  Products  of  thing. 

787.  Degree  of  care,  kc.,  on  part  of  hirer. 

788.  Must  repair  injuries,  tc 

789.  Tiling  let  for  a  particular  purpose. 

790.  Compensation. 

791.  When  letter  may  terminate  the  hiring. 

792.  When  hirer  may  terminate  the  hiring. 

793.  When  hiring  terminates. 

794.  When  terminated  by  death,  &c.,  of  party. 

795.  Apportionment  of  hire. 

§  784.  Hiring  is  a  contract  bj  which  one  gives  to  Hiring  de- 
another  the  temporary  possession  and  use  of  a  thing,  for 
reward,  and  the  latter  agrees  to  return  the  same  to  the 
former  at  a  future  time. 

§  785.  Hiring  does  not  transfer  the  title  to  the  thing  Propertj  of 
hired,  but  the  hirer  has  a  special  property  in  its  possession  ^^' 
during  the  term  of  hiring. 

Roberts  v.  Wyatt,  2  Tbttnt,  268. 

§  786.  The  product  of  the  thing  hired,  during  the  hiring,  Producto  of 
belongs  to  the  hirer. 

Putnam  v.  Wyley,  8  Johns.^  436. 

§  787.  The  hirer  must  use  ordinary  care  for  the  preser-  Degree  of 
vation  of  the  thing  hired  in  safety  and  in  good  condition,  paxtof  hirar 

§788.  He  must  repair  all  deteriorations  or  injuries  to  Mut  repair 
the  thing  hired,  occasioned  by  his  ordinary  negligence.  *** 
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S  M>irtic       §  '^89.  When  a  thing  is  let  for  a  particular  purpose,  the 
i^n>ai^      hirer  may  not  use  it  for  any  other  purpose. 

Fish  V.  Ferris,  5  Duer^  49;  Story  Bailm.,  §  43. 


Ckn&penia- 
tlon. 


§  790.  If  no  specific  compensation  is  agreed  upon  be- 
tween the  parties  for  the  use  of  the  thing  hired,  the  hirer 
must  pay  the  other  a  reasonable  reward. 

SjTuJSu'      §  ^^^*  ^^®  person  letting  may  terminate  the  hiring,  and 
hJring.        reclaim  the  thing  hired,  before  the  end  of  the  term  agreed 
upon,  in  the  following  cases : 

1.  When  the  hirer  uses,  or  permits  a  use  of  the  thing 
hired,  in  a  manner  contrary  to  the  agreement  of  the  parties ; 

2.  When  the  hirer,  being  requested  so  to  do,  does  not 
within  a  reasonable  time  make  such  repairs  as  he  is  bound 
to  make. 


mtjtm^      §  792.  The  hirer  may  terminate  the  hiring  before  the  end 
nate  the       ^f  ^]jq  ^Ym  agreed  upon : 


hiring. 


When  hir- 
ing termi- 
nates. 


When  ter- 
minated by 
death,  &€., 
of  party. 


1.  When  the  person  letting  being  requested,  does  not 
within  a  reasonable  time  fulfill  his  obligations,  if  any,  as  to 
placing  and  securing  the  hirer  in  the  quiet  possession  of  the 
thing  hired,  or  putting  it  into  good  condition,  or  repairing; 

2.  When  the  greater  part  of  the  thing  hired,  or  that  part 
which  was,  and  which  the  person  letting  had,  at  the  time  of 
hiring,  reason  to  believe  was,  the  material  inducement  to 
the  hirer  to  enter  into  the  contract,  perishes  from  any  other 
cause  than  the  ordinary  negligence  of  such  hirer. 

§  793.  The  hiring  terminates : 

1.  At  the  end  of  the  term  agreed  upon ; 

2.  By  the  mutual  consent  of  the  parties ; 

3.  By  the  hirer  acquiring  a  title  to  the  thing  hired,  supe- 
rior to  that  of  the  person  letting ; 

4.  By  the  destruction  of  the  thing  hired. 

§  794.  The  hiring,  if  terminable  at  the  pleasure  of  one 
of  the  parties,  is  terminated  by  notice  to  the  other  of  his 
death  or  incapacity  to  contract.  In  other  cases,  it  is  not 
terminated  thereby,  unless  it  is  so  agreed. 

Story  Bailm.,  §  419. 
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§  795.  When  the  hirins:  is  terminated  before  the  time  ApporUon- 

-       -  mentofhirs 

originally  agreed  upon,  the  hirer  must  pay  the  due  propor- 
tion of  the  hire  for  such  use  as  he  has  actually  made  of  the 
thing,  unless  such  use  is  merely  nominal,  and  of  no  benefit 
to  him. 

Kodified  from  Story  on  Bailm.,  §  418,  418  a. 


CHAPTER  II. 

HIRING  OF  REAL  PROPERTY 

SionoH  796.  Form,  Ao.,  of  lease. 

t97.  Lessor  to  make  dwelling-house  fit  for  its  purpoaa. 

798.  When  lessee  maj  make  repairs,  kc 

799.  Term  of  hiring  when  no  limit  is  fixed. 

800.  Hiring  of  lodgings  for  indefinite  term. 

801.  Rent,  where  payable. 

802.  Rent,   when  payable. 

803.  Lease  of  agricultural  land  limited  to  twelve  years. 

804.  Renewal  of  lease  by  lessee's  continued  possession. 

§  796.  The  form  and  effect  of  a  lease  of  real  property  are  J?iS;J*^ 
defiaed  in  the  chapter  on  Transfers  of  Real  Property. 

§  797.  In  the  absence  of  a  different  agreement,  the  lessor  ^,JJ^weii. 
of  a  building  intended  for  the  occupation  of  human  beings  i^^op**?^ 
must  put  it  into  a  condition  fit  for  that  purpose,  and  must  p"po»«- 
repair  all  subsequent  dilapidation  thereof,  except  such  as 
*re  mentioned  in  section  788. 

This  section  clianpjea  the  rule  upon  this  subject  to  conform 
to  that  which,  notwithstanding  steady  judicial  adherence 
for  hundreds  of  years  to  the  adverse  doctrine,  is  gene- 
rally believed  by  the  unprofessional  public  to  be  hiw, 
and  upon  which  basis  they  almost  always  contract. 
The  very  fact  that  there  are  repeated  decisions  to  the 
contrary,  down  to  the  year  1861,  shows  that  the  public 
do  not  and  cannot  understand  their  justice,  or  even 
realize  their  existence.  So  familiar  a  point  of  law  could 
not  rise  again  and  again  for  adjudication,  were  it  not 
that  the  conmiunity  at  large  revolt  at  every  application 
of  the  rule.  A  partial  reform  has  been  effected  by  the 
legislature,  in  suspending  the  rent  of  houses  destroyed 
or  injured,  in  certain  cases  (Laws  1860,  ch.  345),  which 
ought  to  be  carried  still  further. 

§798.  If,  within  a  reasonable  time  after  notice  to  the  Wheniei- 

1  .        .  ***  may 

lesBor  of  dilapidations  which  he  ought  to  repair,  he  neglects 
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m£l  £c.     ^  ^^  ^^'  ^^  lessee  may  repair  the  same  himself  and  de- 
duct the  expense  of  such  repairs  from  the  rent 


Term  of  hi-  §  799.  A  hiring  of  real  property,  other  than  lodgings,  is 
no  toit  ii  deemed,  in  the  absence  of  an  agreement  between  the  parties 
upon  the  subject,  to  extend  to  the  next  day  upon  which  it 
is  the  custom  of  the  place  to  make  annual  hirings  of  real 
property.  In  the  cities  of  New  York  and  Brooklyn,  that 
day  is  the  first  of  May.  In  places  where  there  is  no  cus- 
tom on  the  subject,  such  a  hiring  is  presumed  to  be  for  one 
year  from  its  commencement. 

The  most  of  the  section  is  new.     So  far  as  relates  to 
New  York,  it  is  from  1  B.  S.,  t44 

mringof         §  800.  A  hiring  of  lodgings  for  an  unspecified  term  is 
i22Sffito°'  presumed  to  have  been  made  for  such  length  of  time  as  the 
parties  adopt  for  the  estimation  of  the  rent    Thus  a  hiring 
at  a  weekly  rate  of  rent  is  presumed  to  be  for  one  week.' 

'  Code  Napoleon,  1758. 

Rent,  where  §  801.  Ecut  of  inhabited  land  occupied  for  habitation,  is 
payable  on  the  land.*  In  other  cases  it  is  payable  to  the 
lessor  wherever  he  may  be  found. 

*  This  is  contrary  to  the  general  nile  in  England.  Kaldane 
Rents^whcn  v.  Johnson,  8  Exch.,  689.    But  see  Hunter  v.  Lo  Conte^ 

6  Cow.,  728;  Walter  v.  Dewey,  16  Johns.,  222. 


jtenu.wi 
payable. 


§  802.  The  rent  of  agricultural  and  wild  land  is  payable 
yearly  at  the  end  of  each  year,  and  other  rents  quarterly 
at  the  end  of  each  quarter  from  the  time  the  hiring  takes 
eSect,  except  in  the  cities  of  New  York  and  Brooklyn, 
where  rents  are  payable  quarterly  on  the  first  days  of  Au- 
gust, November,  February  and  May.* 

*  1  R.  a,  744,  §  1,  extended  to  Brooklyn. 

^I'uUurai       §  ^^^'  ^^  ^^^®  ^^  agricultural  land,  reserving  rent  or 
to^w'T^rs^  service  of  any  kind,  can  be  made  for  a  longer  period  than 
twelve  years. 

Const,  of  N.  Y.,  art.  1,  §  14. 

SSe^iei      §  804.  If  a  lessee  remains  in  possession  of  the  premises 
afler  the  expiration  of  the  hiring,  and  the  lessor  accepts 
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rent  from  him,  the  parties  are  presumed  to  have  renewed  JJJS^JJ? 
the  hiring  on  the  same  terms  and  for  the  same  time,*  not  •^•^^^ 
exceeding  one  year,  or  in  the  cities  of  New  York  and 
Brooklyn,  not  longer  than  until  the  next  first  day  of  May. 

Bishop  V.  Howard,  2  B,  db  (7.,  100 ;  aee  Doe  v.  Amey, 
12  Ad,  &  El,  4*76. 

CHAPTER  m. 

HIRING  OP  PERSONAL  PROPERTT. 

SicnoK  805.  Obligations  of  letter  of  personal  property. 

806.  Obligations  and  rights  of  hirer. 

807.  Return  of  thing  hired. 

§  805.  Whoever  lets  personal  property  must  deliver  the  o/*"c^r*X 
tiling  hired  to  the  hirer,  secure  his  quiet  enjoyment  thereof  JJJJS^. 
against  all  lawful  claimants,  put  it  into  a  condition  fit  for 
the  purpose  for  which  he  lets  it,  and  repair  aU  deteriora- 
tions thereof  not  occasioned  by  the  fault  of  the  hirer,  and 
not  the  natural  result  of  its  use. 

Story  Baihn.,  §  383. 

§  806.  The  hirer  must  bear  all  the  expenses  of  the  thing  2?"Sghu ' 
hired  during  the  hiring,  except  that  for  such  as  are  necessa-  ®'  **^'®'' 
rily  incurred  by  him  for  the  prevention  or  repair  of  injuries 
thereto,  not  happening  through  his  fault,  and  for  these  he 
is  entitled  to  compensation  from  the  person  letting,*  who 
may  however  exonerate  himself  by  surrendering  the  thing 
to  the  hirer. 

>  Story  on  Baihn.,  §§  388,  389 ;  1  Pars.  Cont,  60Y ;  Har- 
rington V.  Snyder,  3  Barb.,  380. 

§  807.  At  the  expiration  of  the  term  for  which  the  gS^^^ 
thing  is  hired,  the  hirer  must  return  it  to  the  person 
letting  at  the  place  contemplated  by  the  parties  at  the  time 
of  hiring,  or  if  no  particular  place  was  so  contemplated  by 
them,  at  the  place  at  which  it  was  at  that  time. 


20 
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TITLE  VIL 

EMPLOYMENT  AND   SEBYICE. 

Chapter  I.  EnQployment  in  general 
n.  Particular  employments. 
III.  Service  without  employment. 


CHAPTER  I. 

EMPLOYMENT  IN  GENERAL. 

Abtiolb  L  Employment,  what 

n.  Obligations  of  the  employer, 
m.  Obligations  of  the  employee. 
lY.  Termination  of  employment. 

ARTICLE  L 

EMPLOYMENT,   WHAT. 

Section  808.  Employment,  what 

809.  Contracts  for  service  limited  to  two  years. 

Employ.  §  808.  The  contract  of  employraent  is  a  contract  by 

vhich  one,  who  is  called  the  employer,  engages  another, 
who  is  called  the  employee,  to  do  something  for  the  benefit 
of  the  employer  or  of  a  third  person. 

Contractu         §  809.  A  contract  to  serve  for  more  than  two  years,  or 

for  Bfirvlcfi  w  I 

limited  to     for  an  indefinite  period,  cannot  be  enforced  'asrainst  the 

two  yean.  i  -i  t     i 

employee  beyond  the  term  of  two  years  from  the  com- 
mencement of  service  under  it,  but  if  the  employee 
voluntarily  continues  his  service  under  it  beyond  that 
time,  the  contract  may  be  referred  to  as  affording  a  pre- 
sumptive measure  of  the  compensation. 

Tliia  section  is  new. 
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ARTICLE  n. 

OBUGATIONS  OF  THB  SMPLOYSB 

Snnoir  810.  Employer  must  indemnify  employee. 

811.  Sxoeptions. 

812.  Employer  to  indemnify  for  his  own  negligence. 

813.  Definitions  of  care,  4c. 

§810.  The  employer  must  indemnify  the  employee,  SSR'S^ 
except  as  prescribed  by  the  next  section,  for  all  that  he  ^J^^ 
necessarily  expends  or  loses  in  direct  consequence  of  the 
discharge  of  his  duties  as  such,'  or  of  his  obedience  to 
the  directions  of  the  employer,"  even  though  unlawful,"  if 
the  employee  had  not,  at  the  time  of  obeying  such  direc- 
tions, the  means  of  knowing  them  to  be  unlawful. 

>  Story  Agency,  §  335  to  §  340;  Code  of  La.,  2991, 
2993;  Castle  v.  Noyes,  14  N.  F,  332;  Ramsay  «. 
Gardner,  11  Johna.^  439;  Adamson  v.  Jarvis,  ^  Bmg.^ 
66;  Betts  v.  Gibbins,  2  Ad.  A  El,  67  ;  Taylor  v.  Stray, 
2  a  B.  (N.  S,%  196. 

•  Roberts  v.  Smith,  2  H,  ds  N.,  213. 

'  Adamson  v.  Jarvis,  4  Bing ,  66 ;  see  Kumphrjrs  v. 
Pratt,  5  Bligh  (N.  S.\  154;  as  explained  in  Collins  r. 
Evans,  5  Q.  B.,  829,  830. 

§  811.  He  IS  not  bound  to  indemnify  an  employee  for  Bxceptions. 
losses  suffered  by  the  latter  in  consequence  of  the  ordinary 
risks  of  the  business  in  which  he  is  employed,  nor  in  con- 
sequence of  the  negligence  of  another  person  employed  by 
the  same  employer  in  the  same  general  business,*  unless  he 
has  neglected  to  use  ordinary  care  in  the  selection  of  the 
culpable  employee." 

*  Sherman  v.  Rochester  and  Syracuse  R.  R,  1*1  Ni  T^ 

156 ;  Russell  v.  Hudson  River  R.  R.,  ii.,  136;  Coon  v. 
Syracuse  and  Utica  R.  R.,  5  N.  7.,  492 ;  Boldt  v.  New 
York  Central  R.  R.  18  N.  7.,  432. 
'  See  same  cases,  and  Ormond  v.  Holland,  EU.  B.  A  E^  105. 

§  812.  He  must  in  all  cases  indemnify  the  employee  for  Employer 
iosses  caused  by  his  own  ordinary  negligence.  ly  for  hit 

own  negli> 
Roberts  v.  Smith,  2  II.  <k  N.,  213  \  Keegan  v.  Western  R.   gence. 

R.,  8  y.  7.,  175,  180. 

§  818.  Care,  diligence,  and  negligence,  as  mentioned  in  Deftnitioiii 
this  title,  are  defined  in  the  title  on  Definitions.  * 
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ARTICLE  in. 


DntlM  of 

grataitom 

employee. 


OELIOATIONS  OF  THB  EICPLOTXB. 

SionOK  814,  815,  816.  Duties  of  g^tuitous  emplayt^ 

817.  Duties  of  employee  for  reward. 

818.  Duties  of  employee  for  his  own  bexiefii 

819.  Obedience  of  employee. 

820.  Employee  to  conform  to  usage. 

821.  Degree  of  skiU  required. 

822.  Duty  to  acoount 

823.  824.  Duty  to  pay  over. 

825.  Preferenoe  to  be  given  to  employers. 

826.  Delegation  of  employment. 
82*7.  Responsibility  for  negligence. 

828.  Surviving  employee. 

829.  Confidential  employment 

§  814.  One  who  without  consideration,  undertakes  to  do 
a  service  for  another,  is  not  bound  to  perform  the  same, 
but  if  he  actually  enters  upon  its  performance,  he  must 
use  at  least  slight  care  and  diligence  therein. 

Edson  V.  Weston,  *l  Oow.^  278;    Coggs  v.  Bernard,  2 
Ld.  Rayvi.,  909. 


Duties  of 
employee 
for  reward. 


Duties  of 
employee 
for  ail  own 
benefit. 


§  815.  One  who  induces  another  to  intrust  him  with 
the  performance  of  a  service,  must  perform  the  same  fullj. 
In  other  cases  one  who  undertakes  a  gratuitous  service 
may  relinquish  it  at  any  time. 

See  Story  Bailm,,  §  166. 

§  816.  One  who  accepts  a  written  power  of  attorney 
must  act  under  it  so  long  as  he  retains  it. 

Code  La.,  2971. 

§  817.  One  who,  for  a  good  consideration,  agrees  to 
serve  another,  must  perform  the  service,  and  must  use 
ordinary  care  and  diligence  therein,  so  long  as  he  is  thus 
employed. 

Story  on  BaUm.,  g§  398,  399,  429,  442. 

§  818.  One  who  is  employed  at  his  own  request  to  do 
that  which  is  more  for  his  own  advantage  than  for  that  of 
his  employer,  must  use  great  care  and  diligence  therein. 
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§  819.  The  employee  must  obey  all  the  lawful  directions  obedience 
of  his  employer  concerning  the  service  on  which  he  is  en- 
gaged,^ except  in  case  of  an  emergency  which,  so  far  as  he 
has  the  means  of  knowing,  his  employer  did  not  contem- 
plate, in  which  he  cannot  be  consulted,  and  in  which  dis- 
obedience is  absolutely  necessary  for  the  protection  of  his 
interests." 

'  Wilflon  V.  Wilson,  26  Penn.,  394. 
■  Story  on  Agency,  §§  85,  141,  193. 


:onn 


§  820.  The  employee  must  perform  his  service  in  con-  Bmpio/ee 
lormity  to  the  usage  of  the  place  of  performance,  unless  ^  aiagt. 
otherwise  directed  by  his  employer,  or  unless  it  is  imprac- 
ticable, or  manifestly  injurious  to  his  employer  to  do  so. 

Story  on  Agency,  §  199.     See  Horton  v.  Morgan,  19 


M  K,  170. 


§  821.  He  is  bound  to  exercise  a  reasonable  degree  of  DAme  or 
ddll,*  unless  the  person  for  whom  he  does  the  service  has  ed.  "*** 
notice  of  his  want  of  skill*    He  is  always  bound  to  use 
rach  skill  as  he  possesses.* 

*  Harmer  v.  Comeliua,  6  C.  B.  (N.  S),  236;  Story  Bailm., 
§§  431-436. 

■  Shiells  r.  Blackburae,  1  H.  Blacks.,  168. 

■  WUaon  V,  Brett,  l\  M.  (Sc  W.,  113. 

§822.  He  must,  on  demand,  render  to  his  employer  Duty  to  ao- 
jnst  accounts  of  all  his  transactions  in  the  course  of  his  "*^° 
service,  as  often  as  may  be  reasonable.* 

»  Story  Ag.,  §  203. 


§823.  He  must  render  to  his  employer,  upon  demand,  Doty  to  pay 
everything  which  he  acquires  on  account  of  his  employer, 
even  though  he  should  acquire  it  unlawfully.*    He  must 
render  the  same  without  demand,  if  so  required  by  his 
instructions,  or  by  usage." 

*  Code  La.,  2974. 

■  Stacy  V.  Graham,  14  K  7.,  497. 

§  824.  The  obligation  imposed  by  the  last  section  re- 
mains in  force  after  the  termination  of  the  employment' 

>  Edmonaton  «.  Hartshome,  19  N.  F,  9. 

%  825.  An  employee  who  has  any  business  to  transact  ^f^^*^ 
<m  his  own  account,  similar  to  that  entrusted  to  him  by  tooi^or 
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his  employer,  must  always  give  the  latter  the  preference. 
If  entrusted  with  similar  affairs  by  different  employers,  he 
must  give  them  preference  according  to  the  order  in  which 
they  were  committed  to  him. 

S^^ioy?        §  ^^^'  -^^  employee  who  is  expressly  authorized  to  em- 
ment.  pjoy  a  Substitute,  is  liable  to  his  principal  only  for  want 

of  ordinary  care  in  his  selection.  The  substitute  is  direct- 
ly responsible  to  the  principal. 

Story  on  Agency,  §  21*7  a.    But  query? 

ut*'^"**'      §  ^^^'  ^°  employee  who  is  guilty  of  a  culpable  d^iee 

Mgence.       of  negligence,  is  liable  to  his  employer  for  the  damage 

caused  thereby  to  the  latter,  and  the  employer  is  liable  to 

him,  if  the  service  is  not  gratuitous,  for  the  value  of  such 

services  only  as  are  properly  rendered. 

snrriTins:  §  828.  Where  the  service  is  to  be  rendered  by  two  or 
more  jointly  and  one  of  them  dies,  the  survivor  must  act 
alone,  if  the  service  to  be  rendered  be  such  as  he  can  as 
well  perform  without  the  aid  of  the  deceased  person,  but 
not  otherwise. 

See  Story  on  Bailm.,  §  202. 

SA?emproT.      §  ^^^'  ^^^  obligations  peculiar  to  confidential  emploj- 
ment  ments  are  defined  in  the  chapter  on  Trusts. 


ARTICLE  IV. 

TERMINATION  OP   EMPLOYMENT. 

Sionoir  830,  831,  832,  Employment,  how  tenninated. 
833.  Continuance  of  service  in  certain  cases. 

mStTiow        §  ^^^*  ^^  employment  having  no  specified  term  maybe 
iMted.  terminated  at  the  will  of  either  party  on  notice  to  the  other. 

Story  Ag.,  §§  462,  476,  477. 


Id. 


§  831.  Every  employment  is  terminated, 

1.  By  the  expiration  of  its  appointed  term ; 

2.  By  the  extinction  of  its  subject ; 
8.  By  the  death  of  the  employee; 

4.  By  his  legal  incapacity  to  act  as  such. 
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§  832.  Every  employment,  in  which  the  power  of  the  "^P^^^r 
employee  is  not  coupled  with  an  interest  in  its  subject^  is  teni5n«ted. 
(eraiinated  by  notice  to  him'  of 

1.  The  death  of  the  employer,  or 

2.  His  legal  incapacity  to  contract 

*  This  section  alters  the  common  law  by  oontinaing  the 
power  until  the  agent  has  notice  of  the  principal's 
change  of  condition.  Such  a  doctrine  is  maintained  bj 
Stoiy  (Agency,  §  495),  and  is  obviously  just 

S  838.  The  employee  must  however  continue  his  service  oontiini. 
after  notice  of  the  death  or  incapacity  of  his  employer,  so  j^  jnog- 
&r  as  is  necessary  to  protect,  from  serious  injury,  the  inte- 
rests of  the  employer's  successor  in  interest 

CHAPTER  n. 

PABTICULAB  EMPLOYMENTS. 

AsncLB    L  Master  and  Servant 
n.  Agents, 
m.  Factors. 
IV.  Shipmasters. 
y.  Mates  and  Seamen. 

ARTICLE  I. 

MASTER  AND  SEBVANT. 

Sicnoir  834.  Servant,  what 

835.  Time  of  service. 

836.  Servant  may  forcibly  defend  master. 

837.  838.  When  may  be  discharged. 
839.  Apprentices. 

§  834.  A  servant  is  one  who  is  employed  to  render  per-  Berrmi, 
sonal  service  to  his  employer,  and  who  in  such  service  "^^^ 
remains  entirely  under  the  control  and  direction  of  the 
latter,  who  is  called  his  master. 

§  885.  In  the  absence  of  any  agreement  upon  the  sub-  Timeofier> 
ject,  the  entire  time  of  a  domestic  servant  belongs  to  the     **" 
master ;  and  the  time  of  other  servants  to  such  extent  as  is 
usual  in  the  business  in  which  they  serve,  not  exceeding  in 
any  case  ten  hours  in  any  one  day. 
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§  836.  A  servant  may  use  force  for  the  protection  of  Ha 
master  from  injury  to  the  same  extent  as  the  master  him- 
self may  use  it. 

Leeward  v,  Basllee,  1  SaJkf  407. 

§  837.  The  master  may  discharge  a  servant  employed 
about  his  person,  or  in  a  confidential  position,  whether 
engaged  for  a  fixed  term  or  not^  upon  discovering  that  be 
has  been  guilty  of  misconduct,  before  or  after  the  com- 
mencement of  his  service,  of  such  a  nature  that  if  the 
master  had  known  or  contemplated  it,  he  would  not  have 
so  employed  him. 

§  838.  The  master  may  discharge  any  servant,  whether 
engaged  for  a  fixed  term  or  not ;  who  is  guilty  of  misoon* 
duct  in  the  course  of  his  service,'  or  of  gross  immoralitr 
unconnected  with  the  same.' 

*  Turner  v.  Mason,  14  M,  dk  W.^  112 ;  Singer  v,  McConnid. 
4  Watts  A  5.,  265;  Amor  v.  Fearcm,  9  Ad,  A  El^h^\ 
Callo  V.  Brouncker,  4  Cktrr,  dk  P.,  618. 

'  Atkin  V.  Acton,  4  Ckxrr.  &  P.,  208;  libhart  v.  Wood,  1 
WaXts  &  5.,  265. 

§  839.  The  last  two  sections  do  not  apply  to  apprentices 
bound  under  indenture  pursuant  to  the  provisions  of  this 
Code. 


ARTICLE  n. 


AGENTS. 

Seotion  840.  Agont  to  conform  to  his  anthoritjr. 
841.  Must  keep  his  principal  informed. 

Agent  to  §  840.  An  agent  must  not  exceed  the  limits  of  his  actual 

S»  SiSo-     authority,  as  defined  by  the  title  on  Agency. 

ritj. 

Mutt  keep        §  841.  He  must  use  ordinary  diligence  to  keep  his  pria- 
pal  Inform-  cipal  informed  of  his  acts  in  the  course  of  the  agency. 

Story  Agency,  §  207. 
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ARTICLE  m. 

FACTOB& 

Saonoir  842.  General  rules. 
843.  Sales  on  credit 

§  842.  A  factor  is  subject  to  the  rales  which  govern  oeneni 
agents  and  employers  in  general.  But  if,  after  he  makes  ^' 
advances  to  his  principal  upon  the  property  consigned  to 
him,  the  latter  restricts  his  authority  to  sell,  he  may  re- 
quire his  principal  to  repay  him  his  advances,  and  in 
default  thereof  may  sell  for  the  best  price  obtainable,  not. 
withstanding  the  restrictions  imposed  by  his  princip^. 

'  Marfleld  v.  Goodhue,  3  N,  F.,  62. 

§  848.  He  may  sell  the  property  consigned  on  such  credit  saiM  on 
as  is  usual,  unless  forbidden  to  do  so  by  his  principal 

1  Stoiy  Cont,  §  160. 


ARTICLE  IV. 

BHIPMASTEBS. 

Sacnoir  S4A,  Appointment  of  master. 
846.  When  must  be  on  board. 

846.  PUotage. 

847.  Power  of  the  master. 

848.  Impressing  private  stores. 

849.  Abandoning  the  ship. 

860.  When  master  cannot  trade  on  his  own  aoooont 

861.  Care  and  diligence. 

862.  Master  as  agent 

§  844.  The  master  of  a  ship  is  appointed  by  the  owner  ^g^ 
and  holds  during  his  pleasure.  master. 

3  Kent  Com.,  161.  The  French  Code  de  Commerce, 
Art  219,  provides  that  if  a  master  who  is  dismissed  is 
one  of  the  owners  of  the  ship,  he  maj  renounce  his 

'  interest  to  the  others  and  require  from  them  the  pay- 
ment of  the  value  thereof. 

§  845.  The  master  is  bound  to  be  always  on  board  when  when  mm 
entering  or  leaving  a  port,  harbor  or  river. 

Code  de  Com.,  Art  227. 
27 
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Power  of 
theniMter. 
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§  846.  In  leaving  or  entering  ^a  port,  the  master  must 
take  a  pilot  if  one  offers  himself,  and  while  the  pilot  is  od 
board,  the  navigation  of  the  ship  devolves  on  him. 

Regulations  respecting  pilots  of  this  state  are  oontained 
in  the  Political  Codb. 

§  847.  The  master  may  enforce  the  obedience  of  the 
mate  and  seamen  to  his  commands  by  confinement  and 
other  corporal  punishment,  being  responsible  for  the  abuse 
of  his  power.  He  may  also  confine  any  other  of  the  ship's 
company,  or  a  passenger,  for  wilful  disobedience  to  his 
commands. 

§  848.  If,  during  the  voyage,  the  ship's  supplies  fiiil,  the 
master,  with  the  advice  of  the  officers,  may  compel  persoiia 
who  have  private  supplies  on  board  to  surrender  them  for 
the  common  want,  on  payment  of  their  value  or  security 
therefor. 

Code  de  Com.,  Art  249. 

§  849.  The  master  cannot  abandon  the  ship  during  the 
voyage  without  the  advice  of  the  other  officers.  In  the 
event  of  abandonment  he  must,  so  far  as  it  is  in  his  power, 
carry  with  him  the  money  and  the  most  valuable  of  the 
goods,  under  penalty  of  being  personally  responsible.  If 
the  articles  thus  taken  are  lost  from  a  casualty,  he  is 
exonerated  from  liability. 

Code  de  Com.,  Art.  241. 

whon  maj^       §  850.  A  master  who  engages  for  a  common  profit  on 
trade  on  his  tho  cargo  cannot  trade  on  his  own  account,  unless  it  is 

own  AC" 

agreed  that  he  may.  In  case  of  a  violation  of  this  section, 
he  must  account  to  his  employers  for  all  profits  thus  made 
by  him. 

Code  do  Com.,  Art.  239,  240,  modified  to  confonn  to  the 
law  of  partnership. 


AlMndoii-* 
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§  851.  He  must  use  great  care  and  diligence  in  the  per- 
formance of  his  duties,  and  is  responsible  for  all  damage 
occasioned  by  his  negligence,  however  slight. 

Code  de  Com.,  Art.  221. 

§  852.  The  authority  and  liability  of  the  master  as  an 
agent  for  the  owner,  are  regulated  by  the  chapter  on 
Agency. 
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ARTICLE  V. 

ICATB  AND  8SAMSN. 

Sionov  853.  The  Hate. 

854.  Seamen  defined. 

855.  Kate  and  seamen  how  engaged  and  diacfaaiiped. 

856.  Law  regulating  seamen. 

857.  Seamen  oannot  shp  goods. 

858.  Embesslement  and  injuries. 

859.  Wages  depend  on  freight. 

860.  When  wages,  &c.|  begin. 

861.  Wages  where  voyage  is  broken  up  before  departora. 

862.  Wrongful  discharge. 

863.  Seamen  not  to  lose  wages  or  lien  hj  agreement. 

864.  Wages  not  lost  bj  wreck. 

865.  Disabled  seamen. 

866.  Ifaintenance  of  seamen  during  stckness. 

867.  Death  on  the  vojage. 

868.  Theft,  Ac,  forfeits  wages. 

§  858.  The  mate  of  a  ship  is  the  officer  next  in  rank  to  Thaaate. 
the  master,  and  in  case  of  the  master's  disability  he  must 
take  his  place.    By  so  doing,  he  does  not  lose  any  of  his 
rights  as  mate. 

2  Metc^  445. 

§  854.  All  persons  employed  in  the  navigation  of  the  2SS«£ 
ship  or  upon  the  voyage  other  than  the  master  and  mate, 
are  to  be  deemed  seamen  within  the  provisions  of  this 
Code. 

§  855.  The  mate  and  seamen  are  engaged  by  the  master,  JJ^^ 
and  may  be  discharged  by  him  at  any  period  of  the  voyage  ^jJJ^a 
for  wilful  and  persistent  disobedience  or  gross  disqualifica-  ^iaoharged. 
tion. 

For  this  and  the  following  provisions  of  this  article,  see 
3  Kent  Com.,  176,  except  where  otherwise  indicated. 

§  856.  The  shipment  of  officers  and  seamen  and  their  Lawregn- 
rights  and  duties  are  further  regulated  by  acts  of  Congress,  seamen. 


§  857.  Seamen  cannot,  under  any  pretext,  ship  goods  on  ^^^^^^.  ^ 
their  own  account  without  permission  from  the  master.         too^ 

Code  de  Com.,  art  251. 
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§  858.  If  any  part  of  the  cargo  or  appurtenances  of  the 
ship  is  embezzled  or  injured  by  the  mate  or  seamen,  the 
oflFender,  or  if  it  is  not  known  which  is  the  oflfender,  all 
those  of  whom  negligence  or  fault  may  be  presumed,  must 
make  good  the  loss. 

Lewis  V.  Davis,  3  Johns,^  17 ;  Spurr  r.  Pearson,  1  Man^ 
104. 

§  859.  Except  as  hereinafter  provided,  the  wages  of 
seamen  are  due  when,  and  so  far  only,  as  freight  money  ifi 
earned,  unless  the  loss  of  freight  money  is  owing  to  the 
fault  of  the  owner  or  master. 

§  860.  The  right  of  a  seaman  to  wages  and  provisions 
begins  either  from  the  time  he  begins  work,  or  from  the 
time  specified  in  the  agreement  for  his  beginning  work,  or 
from  his  presence  on  board,  whichever  first  happens. 

13  and  14  Vid.y  c.  93,  §  66. 

§  861.  Where  a  voyage  is  broken  up  before  departure 
of  the  ship,  the  seamen  must  be  paid  for  the  time  they 
have  served,  and  may  retain  for  their  indemnity  such  ad- 
vances as  they  have  received. 

Modified  from  Code  de  Com.,  art.  252. 

§  862.  When  a  seaman  is  wrongfully  discharged,  or  is 
driven  to  leave  the  ship  by  the  cruelty  of  the  master  on 
the  voyage,  it  is  then  ended  with  respect  to  him,  and  he 
may  then  recover  his  full  wages. 

2  Pars.  Mar.  Law,  574. 


^amen  not  §  863.  No  seamau  by  reason  of  any  agreement  can  for- 
wages  or  feit  his  lien  upon  the  sbij),  or  be  deprived  of  any  remedy 
agreement,  for  the  recovery  of  his  wages  to  whicli  he  would  otherwise 
have  been  entitled.  Any  stipulation  by  which  he  consents 
to  abandon  his  right  to  wages  in  case  of  the  loss  of  the  ship, 
or  to  abandon  any  right  he  may  have  or  obtain  in  the 
nature  of  salvage,  is  void. 

From  13  and  14  Vict,  c.  93,  §  53. 


Wages  not 
lost  by 
wreck. 


§  864.  In  case  of  wreck  or  loss  of  the  ship,  a  seaman  is 
entitled  to  his  wages  up  to  the  time  of  the  wreck  or  loss, 
whether  freight  has  been  earned  or  not,  if  he  exerted  him- 
self to  the  utmost  to  save  the  ship,  cargo  and  stores.*     A 


OF  THE  STATE  OF  NEW  YORK.  218 

certificate  of  the  fact  from  the  master  or  chief  surviving 
officer  of  the  vessel  is  presumptive  evidence  of  such  exer- 
tion. 

'  This  proyiflion  is  substantially  enacted  in  England  (Stat, 
7  and  8  Yict,  c.  112,  §  17,)  making  the  seaman's 
right,  however,  absolutely  dependent  upon  the  offloer's 
certificate. 

§  865.  Where  a  seaman  is  prevented  from  rendering  Piggy 
service  by  illness  or  injury,  incurred  without  his  fault,*  in 
the  discharge  of  his  duty  on  the  voyage,  or  by  being 
wrongfully  discharged,  or  by  a  capture  of  the  ship,  he  is 
entitled  to  wages  notwithstanding ;  but  in  case  of  capture, 
a  ratable  deduction  for  salvage  is  to  be  made. 

6  Law  Reporter,  311. 

5  866.  If  a  seaman  becomes  sick  or  disabled  durinc:  the  Mainten- 

"  ,  ^  "  anceof*. 

voyage  without  his  fault,  the  expense  of  furnishing  him  S^^J^ 
with  suitable  medical  advice,  medicine,  attendance,  and 
other  provision  for  his  wants,  must  be  borne  by  the  ship 
till  the  close  of  the  voyage. 

1  Pars.  Mar.  Law,  456. 

§  867.  If  a  seaman  dies  during  the  voyage,  his  personal  Death  on 
representatives  are  entitled  to  his  wages  to  the  time  of  his 
death,  if  he  would  have  been  entitled  to  them  had  he  lived 
to  the  end  of  the  voyage. 

§  868.  Deserting  the  ship  without  just  cause,  or  a  justi-  '^m{^ 
fiable  discharge  by  the  master  during  the  voyage,   for  ^"^"s*^ 
misconduct,  or  a  theft  of  any  part  of  the  cargo  or  appur- 
tenances of  the  ship,  or  a  wilful  injury  thereto  or  to  the 
ahip,  forfeits  all  wages  due  the  seaman  for  the  voyaga 
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CHAPTER  m. 

SBBVICE  WITHOUT  SHPLOTHENT. 

Bionov  869.  Yoluntaiy  interference  with  propertj. 
870.  Salvage 

Tdhmttry  §  869.  One  who  officiously,  and  without  the  consent  of 
with  pro-  the  real  or  apparent  owner  of  a  thing,  takes  it  into  his 
possession,  for  the  purpose  of  rendering  a  service  about  it, 
must  complete  such  service,  and  use  ordinary  care,  dili- 
gence and  reasonable  skill  about  the  same.  He  is  not 
entitled  to  any  compensation  for  his  service  or  expenses, 
but  may  deduct  actual  and  necessary  expenses  incurred  by 
him  about  such  service  from  any  profits  which  his  service 
has  caused  the  thing  to  acquire  for  its  owner,  and  most 
account  to  the  owner  for  the  residue. 

Siinge.  §  870.  Any  person,  other  than  the  master  or  seaman  who 

rescues  a  ship,  her  appurtenances,  or  cargo,  £rom  danger, 
is  entitled  to  a  reasonable  compensation  therefor,  to  be  paid 
out  of  the  property  saved.  He  has  a  lien  for  such  claim, 
which  is  regulated  by  the  title  on  Liens. 

Baker  r.  Hoag,  1  N,  F.,  667. 


^--'-- 


OF  THE  STATE  OP  NEW  YORK.  215 


TITLE  VIIL 

CABRIAGE. 

Ohaptkr    L  Carriage  in  general 
IL  Carriage  of  persons. 
HL  Carriage  of  property. 
lY.  Carriage  of  messages. 
V.  Common  Carriers. 


CHAPTER  I. 

CARRIAGE  IN  GENERAL. 

Sionov  871.  Contract  of  carriage. 

872.  Different  kinds  of  carriers. 

873.  Care  and  diligence  required  of  carriers. 

874.  Carriers  bj  railroad  and  steamboat 
876.  Carriers  bj  sea. 

§  871.  The  contract  of  carriage  is  a  contract  for  the  con-  SSSSUS  ^ 
veyance  of  property,  persons,  or  messages,  from  one  place 
to  another. 

§872.  Carriers  are:  gJJ^* 

carrion. 

1.  Inland; 

2.  Marine. 

§  873.  Carriers  upon  the  ocean,  upon  arms  of  the  sea,  JSlind*e£? 
upon  the  great  lakes  Ontario,  Erie,  Huron,  Michigan  and  j^^**"^ 
Superior,  and  upon  the  rivers  and  canals  connecting  those 
lakes  with  each  other,  are  carriers  by  sea.    All  others 
are  inland  carriers. 

§  874.  A  carrier  for  reward  must  use  at  least  ordinary  2S5J^ 
care  and  diligence  in  the  performance  of  all  his  duties.    A  2S£ni!^ 
carrier  without  reward  must  use  at  least  slight  care  and 
diligence. 

§  875.  Rights  and  duties  peculiar  to  carriers  by  railway  SSSSiL 
and  steamers,  are  defined  in  the  Political  Code. 
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ouritn  bj       §  876.  Rights  and  daties  peculiar  to  carriers  by  sea,  aie 
defined  by  statutes  of  the  United  States. 


CHAPTER  n. 

CABBIAGE  OF  PERSONS. 

Sacnov  877.  Care  and  skill  required  of  carriers  of  persons. 

878.  Not  to  overload  his  vehicle. 

879.  Civility  toward  passengers. 

880.  Passengers  to  have  usual  and  reasonable  acoommodatioDa. 

881.  Rate  of  speed  and  delajs. 

882.  Time  occupied  bj  joumej. 

Owe  and  §  877.  The  carrier  of  persons  must  use  the  utmost  care 

gjjjfdor      for  their  safe  carriage,   must  provide  everything  neces- 
ptnons.      8ary  for  that  purpose,  and  must  exercise  to  that  end  a 
reasonable  degree  of  skill.^ 

'  Ang.  on  Can-.,  §§  621-623,  634-639. 

toad  hir***      §  ®'^®'  ^®  °^^*  ^^*  overcrowd  nor  overload  his  vehicle.' 

"f^^^^*  Angell  on  Carr.,  §  628;  Derwort  v.  Loonier,  21  Oms^ 

246. 

towaISi  8  ^^^'  ^®  ^^^^  ^^'^^  passengers  with  civility,*  and  give 

potBengert    them  a  reasonable  degree  of  attention.* 

'  Story  on  Cont.,  §  796  6. 

■See  Hall  r.  Conn.  Steamb.  Co.,  13  Conn^  319. 

^»JJ^8«»       §  880.  He  must  give  to  pas.sengers  all  such  accommo 
rtlSonabfe    ^ations  as  are  usual  and  rej^onable.* 

SShSSl*^  *  StOfT  on  BaUm..  §  597 ;  Ang.  on  Carr.,  §  633. 

T^^J^^  ^         §  881.  He  must  travel  at  a  reasonable  rate  of  speed,  and 

•poad  aod  ^  ^        ' 

deUyt.         without  any  unreasonable  delays. 

Tiroe^occo-        §  882.  He  must  comploto  the  journey  within  such  time 
jfourMj.      as  he  engaged  to  do  so,  or  within  a  reasonable  time,  when 
he  has  specified  none. 
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CHAPTER  m. 

CARRIAGE  OF  PROPERTY. 

Abticli    L  Qeneral  definitions. 

IL  Obligations  of  the  carrier, 
in.  BiU  of  Lading, 
rv.  Freight  monej. 
y.  General  average. 

ARTICLE  L 

GENERAL  DEFIinnONS. 

Snnov  883.  Freight,  consignor  and  consignee  defined. 

§  883.  The  property  carried  is  called  freight,  the  person  Pwtrfit. 

who  delivers  it  to  the  carrier  is  called  the  consignor,  and  andcoo^ 

the  person  to  whom  it  is  to  be  delivered  is  called  the  con-  ned. 
signee. 

ARTICLE  n. 

OBLIOATIONS   OF  THE  CARRIER. 

SienoN  884.  Must  obej  consignor's  instructions. 
886.  Freight  on  ship's  deck. 

886.  Delivery  of  freight. 

887.  Place  of  delivery. 

888.  Obligations  of  carrier  when  freight  is  not  delivered  to  con- 

signee.   Liability  as  warehouseman. 

889.  When  consignee  cannot  be  found. 

§  884.  The  carrier  must  obey  all  reasonable  instructions  ^j^J^^t, 
of  the  consignor  concerning  the  freight.  uSS^^ 

Story  on  Bailm.,  §  609. 

§  885.  Freight  must  not  be  stowed  upon  the  deck  of  a  SS^'dS. 

vessel  during  a  sea  voyage,  except  by  permission  of  the 

ooQsignor. 

Code  de  Commerce,  art  229. 

§  886.  The  carrier  must  deliver  freight  to  the  consignee,  23^7^ 
his  agents^  or  assigns,  at  the  place  to  which  it  is  addreflsed| 

•  1  n  n 


uiB  ageniB^  or  assigns,  ai  T;ne  piace  vo  w 

in  the  manner  customary  at  that  plaoa 

28 
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FiAoeof  §  887.  If  there  is  no  custom  to  the  contrary  at  the  plao 

of  delivery,  the  delivery  must  be  made  as  follows : 

1.  If  the  carrier  carries  freight  upon  a  railway  owne< 
or  managed  by  him,  he  must  deliver  it  at  the  station  neai 
est  the  place  to  which  it  is  addressed ; 

2.  If  he  carries  freight  upon  seas,  lakes,  and  navigabL 
streams  only,  he  must  deliver  it  at  the  wharf  where  hi 
vessel  moors,  within  a  reasonable  distance  from  the  plao 
of  address,  or  if  there  is  no  wharf,  on  board  a  lighte 
alongside  the  vessel ; 

3.  In  other  cases,  he  must  deliver  the  freight  to  the  con 
signee  or  his  agent,  personally. 

obiigatione  §  888.  If  for  any  reason  the  carrier  does  not  deliver  th 
when  freight  to  the  consignee  or  his  agent  personally,  he  mus 
not  deiiTer-  give  noticc  to  such  Consignee  of  its  arrival,  and  keep  th 

6dto  con-  .  «  -I  •  •!  •!•  •  r,    1 

BUenee.  LI-  same  in  safety  upon  his  responsibinty  as  a  earner,  until  th 
warehoofe-  consignee  has  had  a  reasonable  time  to  remove  it*  If  it  i 
not  removed  in  a  reasonable  time,  the  carrier  is  thereafte 
liable  as  a  warehouseman  only,  and  may  charge  storage 
or  may  place  it  in  a  warehouse  for  the  account  and  risk  o 
the  consignee,  giving  him  immediate  notice  thereof. 

»  Price  V.  Powell,  3  K.  T.,  322. 

When  con-  §  889.  If  the  Consignee  cannot,  with  reasonable  dill 
no^^  '^"  gence,  be  found,  the  carrier  may  place  the  freight  in  ware 

house  for  his  account,  but  must  give  notice  thereof  to  the 

consignor. 

Fiak  V.  Newton,  1  Denio,  45. 


found. 


ARTICLE  ni. 

BILL  OF  LADING. 

Skotion  890.  Bill  of  lading,  what. 

891.  Bill  of  lading  negotiable. 

892.  Effect  thereof  on  rights,  Aa,  of  carrier. 

893.  To  be  given  to  consigor. 

894.  Carrier  may  demand  production  thereof 

Mftfiad-  §  890.  A  bill  of  lading  is  an  instrument  in  writing, 
signed  by  the  carrier  or  his  agent,  describing  the  freigtit  so 
as  to  identify  it,  stating  the  name  of  the  consignory  the 
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tenns  of  the  contract  for  carriage,  and  agreeing  or  direct- 
ing that  the  freight  be  delivered  to  the  order  or  assigns  of 
a  specified  person  at  a  specified  place. 

§  891.  A  bill  of  lading  is  negotiable  by  indorsement  in  ^^i^^ 
like  manner  aod  with  like  effect  as  negotiable  paper/  ^®* 

^New,  but  in  accordance  with  the  univeraal  intention 
and  wish  of  merchants.  Compare  Dows  v.  Rush,  28 
Barb^  186,  with  Dows  v,  Perrin,  16  K.  7.,  332. 

§  892.  A  bill  of  lading  does  not  alter  the  rights  or  obli-  ^J^'^ 
gations  of  the  carrier  as  defined  in  this  chapter,  unless  it  ^f^^^* 
is  plainly  inconsistent  therewith. 

§893.  The  carrier  on  demand  of  the  consignor,  must  sub-  dISitobe' 
flcribe  and  deliver  to  him  any  reasonable  number  of  bills  of  oras?gnor. 
lading  of  the  same  terms  expressing  truly  the  original  con- 
tract for  carriage.    If  the  carrier  refuses  so  to  do,  the  con- 
signor may  take  the  fineight  from  him,  and  recover  from 
him  besides  all  damage  thereby  occasioned. 

§  894.  When  the  carrier  has  given  a  bill  of  lading  or  SlSJSd"^ 
other  negotiable  instrument  substantially  equivalent  there-  ©rbmofu- 
to,  he  has  a  right  to  demand  the  production  of  the  same,  ^^re^!^"* 
or  a  reasonable  indemnity  against  claims  thereon,  before 
delivering  the  freight 


ARTICLE  IV. 

FBEIOHT  MONET.* 

Sionov  896.  What  it  is. 

896.  When  to  be  paid. 

897.  Who  is  liable  for  freight  monej. 

898.  Natural  increase  of  freight. 

899.  Apportionment  by  contract 

900.  Apportionment  by  distance. 

901.  Freight  carried  further  than  agreed,  Jkc. 

902.  Carrier's  lien. 

§  895.  The  hire  or  compensation  of  a  carrier  is  called  J^^^^ 
freight  money. 

§  896.  The  carrier  may  require  his  freight  money  to  be  J^«j 
paid  upon  his  receiving  the  freight;  but  if  he  does  not 

'  "Freight**  properlj  signifies  the  thing  carried.  Bj  a 
figure  of  speech,  it  is  also  used  to  denote  the  carrier's 
reward.    This  however  should  be  oalled  fteight  monej. 


220 


THE  CIVIL  CODE 


ne 
pa 


7  i»  to^  demand  it  then,  he  cannot  until  he  is  ready  to  deliver  the 
freight  to  the  consignee. 


Who  is  lia- 
ble for 
freight 
money. 


Natnnl  in- 
crease of 
freight 


§  897.  The  consignor  is  presumed  to  be  liable  for  the 
freight  money,  but  if  the  contract  between  him  and  the  car- 
rier provides  that  the  consignee  shall  pay  the  freight  money, 
and  if  the  carrier  allows  the  consignee  to  take  the  freight,  he 
cannot  afterwards  recover  it  from  the  consignor.  The  con- 
signee is  liable  for  the  freight  money  if  he  accepts  the  freight 
after  notice  of  the  intention  of  the  consignor  that  he  should 
pay  it. 

898.  No  freight  money  can  be  charged  on  the  natural 
increase  of  the  freight. 

1  Pars.  Marit  Law,  149,  150. 


Apportion- 
ment of 


§  899.  If  the  freight  money  is  apportioned  by  the  bill 
freight"  mo.  of  lading  or  other  contract  made  between  the  consignor 
and  carrier,  the  carrier  is  entitled  to  payment,  according 
to  the  apportionment,  for  so  much  as  he  has  delivered.  If 
a  part  of  the  freight  is  accepted  by  the  consignee  without 
a  specific  objection  that  the  rest  is  not  delivered,  the 
freight  money  must  be  apportioned  and  paid  as  to  that 
part,  though  not  apportioned  in  the  original  contract. 

1  Pars.  Marit.  Law,  149. 

§  900.  If  the  consignee  voluntarily  receives  the  freight  at 
a  place  short  of  the  one  appointed  for  delivery,  the  carrier 
is  entitled  to  a  just  proportion  of  the  freight  money  accord- 
ing to  distance.*  If  the  carrier  is  ready  and  willing  to 
complete  the  journey,  he  is  entitled  to  the  full  freight 
money.'  If  he  is  not  so  ready  or  willing,  and  the  con- 
signee receives  the  freight  only  from  necessity,  the  carrier 
is  not  entitled  to  any  freight  money.' 

*  Ajig.  on  Carr.,  §  404. 
»  Violett  V.  Stettiuius,  5  Cranch  C,  (7.,  559. 

•  Ang.  on  Carr.,  §  407. 


Apportion- 
ment ac- 
cording to 
distance 
freight  is 
carried. 


riS^^^rthe*       §  ^^^'  ^^  ^^^  freight  is  carried  further,  or  more  expedi- 

than  agreed,  tiously,  than  was  agreed  upon  by  the  parties,  the  carrier  is 

not  entitled  to  any  additional  compensation,  nor  may  he 

refuse  to  deliver  it  on  the  demand  of  the  consigaee  at  the 

place  and  time  of  its  arrival 
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§  902.  The  carrier  has  a  lien  for  freight  money,  which  is  canrier'B 
rei?ulated  by  the  title  on  Liens.  freight 

°  •'  money. 


ARTICLE  V. 

GENSBAL  AVEBAGB. 

Sbotioh  903.  Jettison,  what 

904.  Bj  whom  made. 

905.  Loss,  how  borne. 

906.  General  average  loss.  what. 

907.  Value,  how  ascertained. 

908.  Things  stowed  on  deck. 

§  903.  A  carrier  by  water  may,  in  case  of  extreme  peril,  when  car- 
when  it  is  necessary  for  the  safety  of  the  ship  or  cargo,  ***~J25IF^ 
throw  overboard,  or  otherwise  sacrifice,  any  part  or  all  of  Jettuon. 
the  cargo  or  appurtenances  of  the  ship,*  beginning  with 
the  most  bulky  and  least  valuable  articles,"  so  far  as  possi* 
ble.    Throwing  property  overboard  for  such  purpose  is 
called  jettison. 

^  Lawrence  r.  Mintum,  17  How.  U,  5.,  100 ;  3  Kent 
Ck>m.,  233. 

*  Oode  de  Commerce,  art.  411. 

§  904.  Jettison,  or  other  voluntary  sacrifice  of  any  part  ^^^ 
of  the  cargo  or  appurtenances,  can  be  made  only  by  au-  JJ*^,'*'^ 
thority  of  the  master,  except  that  in  case  of  his  disability,  ™"^.  *«. 
or  under  an  overruling  necessity,  it  may  be  made  by  any 
other  person.* 

>  3  Kent  Com.,  233. 

§  905.  The  loss  incurred  by  such  a  sacrifice  of  property.  Lota  tn- 
when  lawfully  made,  must  be  borne  in  due  proportion  by  jettison, 
all  that  part  of  the  ship,  appurtenances,  freight  money,  and  borne. 
cargo  which  is  saved  by  such  sacrifice,*  as  well  as  by  the 
owner  of  the  thing  sacrificed.* 

'  Barnard  v.  Adams,  10  How.  U.  S.^  270,  303. 

*  Lee  V.  Grinnell,  6  Dwr^  431 ;  Simonds  v.  White,  2  B.  A 

a,  806. 

§  906.  Such  a  loss  is  called  a  general  average  loss,  the  Qeneni 
proportion  felling  to  each  part  of  the  property  liable  to  {JJ^^ 
bear  it  being  ascertained  by  a  general  average,  in  which 
the  owner  of  each  separate  interest  therein,  is  to  be  charged 
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with  such  proportion  of  the  value  of  the  thing  lost,  ai  the 
value  of  his  part  of  the  property  affected  bears  to  the 
value  of  the  whole/ 

* 

^  3  Kent  Ck>iiL,  232. 

Values  of  §  907.  In  estimating  values  for  this  purpose,  the  ship  and 

In  <:^^  appurtenances  must  be  valued  as  at  the  time  of  the  loss, 

arera^e  the  freight  moucj  as  at  the  end  of  the  voyage,  and  the 

tained.  cargo  as  at  the  time  and  place  of  its  discharge/ 

'  3  Kent  Com.,  242. 

g^of         §  908.  The  owner  of  things  stowed  on  deck,  in  case  of 
•towed  mi    their  jettison,  is  entitled  to  the  benefit  of  a  general  average 
^ttad,&c  contribution  only  in  case  it  is  customary  to  stow  the  same 
on  deck  upon  such  a  voyaga  * 

'Lawrenoev.  Mintorn,  17  Bow,  U,  8^  100;  SaywudfL 
Stevens,  3  Gray,  97 ;  Smith  v.  Wright,  1  Oamu,  43; 
Lenox  v.  United  Ins.  Co.,  3  Jdfms.  Cku^  178 ;  limited 
by  Gk>uld  v.  Oliver,  4  Bing.  ^I  O,  134;  &  C.  again,  3 
K  db  a,  208;  Milward  v.  Hibbert,  3  ^.  JBL,  120. 


CHAPTER  IV. 

CAKRIAGE  OF  MESSAGES. 

SscnON  909.  Obligations  of  such  carrier. 

910.  Degree  of  care  and  diligence  required. 

Obligations       §  909.  A  Carrier  of  messages  must  deliver  them  at  the 
ofmesMgei  placc  to  which  they  are  addressed,  or  to  the  persons  for 
whom  they  are  intended. 

Degree  of  §  910.  Hc  must  use  great  care  and  diligence  in  the  trans- 
Sigence  missiou  and  delivery  of  messages.  A  carrier  by  telegraph 
"^^  must  use  the  utmost  diligence  therein. 


J 
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CHAPTER  V. 

COMMON  CARRIERS. 

Abxiglb    L  Common  camera  in  generaL 
n.  Common  camera  of  peraons. 
HL  Common  camera  of  property. 
IT.  Common  camera  of  messagea.  • 

ARTICLE  I. 

COMMON  CiJlBIBBS  IN  GENERAL. 

Saonov  911.  Common  carrier,  what 

912.  Obligation  to  accept  freight. 

913.  Not  to  give  preference. 

914.  Starting. 

915.  Compensation. 

916.  Obligations,  how  altered. 

917.  Effect  of  written  contract. 

§  91L  Every  one  who  offers  to  the  public  at  large  to  ^^ 
carry  persons,  property  or  messages,  is  a  common  carrier  what ' 
of  whatever  he  thus  offers  to  carry. 

§  912.  He  must,  if  able  to  do  so,  accept  and  carry  what-  obiigauon 
ever  is  offered  to  him,  of  a  kind  that  he  undertakes  or  is  freight, 
accustomed  to  carry,  if  offered  at  a  reasonable  time.* 

*  Story's  Baihn.,  §  608 ;  Bennett  v.  Button,  10  Nl  JK,  481. 

§  913.  A  common  carrier  must  not  give  preference,  in  obUcation. 

i:  '  xi.         •  X  or  '  not  fo  glTa 

time,   price,   or  otherwise,   to  one  person  over  another,    preference. 
except  where  expressly  prescribed  by  statute.    He  must 
always  give  a  preference  in  time,  and  may  give  a  prefer- 
ence in  price,  to  the  United  States  and  to  this  State. 

*  Story's  BaUm.,  §  508. 

§  914.  His  vehicle  must  start  at  such  time  and  place  as  starting, 
he  announces  to  the  public* 

^  Angell  on  Carr.,  §  527,  a. 

§  915.  He  is  entitled  to  a    reasonable  compensation,  compenM- 
which  he  may  require  to  be  paid  in  advance.     K  payment 
thereof  is  refused,  he  may  refuse  to  carry.    But  he  cannot 
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require  more  than  a  reasonable  compensation  for  his  ser- 
vices. 


Obligations       §  916.  The  rights  and  obligations  of  a  common  carrier 
how  altered  Cannot  be  altered  by  notice  on  his  part,'  or  in  any  other 

manner  except  by  special  agreement  with  the  parties  with 

whom  he  deals.*    Nor  can  he  by  any  agreement  made  in. 

anticipation  thereof,  be  exonerated  from  liability  for 

negligence,  fraud,  or  wilful  wrong.' 

*  Cole  V.  Goodwin,  19  Wend.j  261 ;  approved,  11  K  K. 

485. 
» DoxT  V.  N.  J.  Steam  Nav.  Co.,  11  K  7.,  485. 
'  Penn.  R.  R.  v.  McCloskej,  23  Fenn^  532 ;    Camden  I 

Amboy  R.  R.  v.  Baldauff,  16  Penn.,  67. 


EfllBCt  of 

written 
contract. 


§  917.  The  consignor  or  consignee  by  accepting  a  bil2 
of  lading  or  other  written  contract  for  carriage,  with  a 
knowledge  of  its  terms,  assents  to  the  rate  of  hire,  the  timc^ 
place  and  manner  of  delivery  therein  stated.  But  his 
assent  to  any  other  modification  of  the  carrier's  rights  or 
obligations  contained  in  such  instrument  can  only  be  mani- 
fested by  his  signature  to  the  same. 


ARTICLE  n. 


To  carry 
paBsengers. 


COMMON  CARRIERS  OF  PERSONS. 

Section  918.  Obligation  to  carry  luggage. 

919.  Liability  for  such  luggage. 

920.  Luggage,  what. 

921.  Number  of  vehicles  required. 

922.  Seats  for  passengers. 

923.  Kegulation. 

924.  Fare,  when  payable. 

925.  Ejection  for  non-payment,  &c. 

926.  Carrier's  lien. 

§  918.  A  common  carrier  of  persons,  unless  his  vehicle 
is  fitted  for  the  reception  of  passengers  exclusively,  must 
receive  and  carry  a  reasonable  amount  of  luggage  for  each 
passenger,  without  any  charge  except  for  an  excess  of 
weight  over  one  hundred  pounds  to  a  passenger. 
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§  919.  The  liability  of  the  carrier  for  luggage  thus  re-  LUbuity 
ceived,  is  the  same  as  that  of  a  common  carrier  of  pro-  reipect. 
perty.* 

>  Story  on  Bailm^  §§  498,  499,  595 ;  Ang.  on  Carr.,  g  571 ; 
Cole  «.  GUwdwinf  19  Wend.^  251 ;  Powell  v.  Myers,  26 
Wend^  591. 

§  920.  Luggage  may  consist  of  any  articles  intended  for  ^^jp*** 
the  use  of  the  passenger  while  traveling,  or  for  his  personal 
equipment' 

*  Ang.  on  Carr.,  §  115 ;  Story  on  Cont,  §  168,  o.  6.  ; 
Bedf.  on  Railw.,  §  144;  Duffy  r.  Thompson,  4  K  D. 
Smithy  1*78;  Davis  v.  Cayuga  k  Susq.  R.  R.,  10  Hour, 
Jr.  Rf  330 ;  see  Bichards  v.  Westcott,  2  BcmB.^  689 ; 
Pardee  v.  Drew,  25  WmcLy  459. 

§  921.  A  common  carrier  of  persons  upon  a  route  to  obligation 
which  he  has  an  exclusive  right  must  provide  a  sufficient  rafflcient 

°  *  number  of 

number  of  vehicles  to  accommodate  all  the  passengers  Tebiciet. 
whom  he  has  reason  to  expect  will  require  carriage  at  any 
one  time. 

§  922.  He  must  provide  every  passenger  with  a  seat        To  provid© 

eachpaa- 

§  923.  A  common  carrier  may  establish  regulations  for  ^Sitiona 

the  conduct  of  his  business,  and  may  require  passengers  to  S  bSSSiS! 
conform  to  them  if  they  are  public,  uniform  in  their  ap- 
plication, reasonable,  and  lawful. 

§  924.  He  may  demand  the  fare  of  passengers,  either  at  ^S*  ^^*" 
starting,  or  at  any  subsequent  time.  demand  it. 

§  925.  A  passenger,  who  refuses  to  pay  his  fare,  or  to  con-  igection  for 
form  to  any  lawful  regulation  of  the  carrier,  may  be  ejected  ment,  Jc. 
from  the  vehicle  by  the  carrier.  But  this  must  be  done 
\rith  as  little  violence  as  possible,  and  within  a  short  dis- 
tance from  some  dwelling-house.  After  that,  the  carrier  has 
no  right  to  require  the  payment  of  any  part  of  the  fare 
of  such  passenger. 

§  926.  The  carrier  has  a  lien  upon  the  luggage  of  the  carrier'e 
passenger  for  the  payment  of  such  fare  as  he  is  entitled  to.  ^•■engera' 
This  lien  is  regulated  by  the  title  on  Liens. 
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ARTICLE  ni 

CX)MMOK  CARBIBBS  OF  FBOPEBTT. 

SEcnoN  927.  Liability  of  inland  oarriers  for  loss 

928.  LiabiUtj  for  delay. 

929.  Liability  of  marine  carriers. 

930.  Perils  of  sea,  what 

931.  Consignor  of  valuables  to  declare  their  nacure. 

932.  Delivery  of  freight  beyond  usual  route. 

933.  Carrier's  services  other  than  carriage  and  delivery. 

LUbmty  of       §  927.  Unless  the  consignor  or  liis  agent  accompanies  the 

riert  tor      freight  and  retains  exclusive  control  thereof  an  inland  com- 

^-  mon  carrier  of  property  is  liable/  from  the  time  that  he 

accepts  until  he  delivers  the  same  to  the  consignee,*  for  the 

loss  or  injury  thereof  &om  any  cause  whatever,  except  the 

following : 

1.  An  inherent  defect,  vice  or  weakness,  or  a  spontaneous 
action,  of  the  property  itself;* 

2.  The  act  of  public  enemies  of  the  United  States  or  of 
this  State  ;* 

8.  Any  irresistible  superhuman  cause.* 

He  is  liable,  even  in  these  cases,  if  his  ordinary  n^li- 
gence  exposes  the  property  to  the  cause  of  the  loss.* 

>  Sto.  Baihn.,  §§  533,  578;  Cohen  r.  Frost,  2  Duer,  355; 

Tower  v.  Utica  R.  R.,  7  Bill,  47. 

•  Story  on  Bailm.,  §§  533,  509. 

*  Id.,  § 492,  a;  Ang.  on  Carr.,  §  214 a;  Clarke  v,  Rochester 

R.  R.,  14  N.  Y.,  574. 

*  Sto.  Bailm.,  §§  510,  526. 
•Id.,  §511. 

•  Id.,  §  512  a. 

wJSdSay      §  ^28.  He  is  liable  for  delay  only  when  it  is  the  effect  of 
his  own  ordinary  negligence.* 

>  Wibert  v.  N.  Y.  &  Erie  R.  R.,  11  N.  F.,  245. 

Liability  of       §  929.  A  common  carrier  by  sea  is  liable  in  like  manner 

marine  .  *^ 

carrieri.       as  an  inland  carrier,  except  for  loss  or  injury  caused  by 
the  perils  of  the  sea  or  fire. 

His  liability  is  also  regulated  by  statutes  of  the  United 
States.' 

'  9  U.  S.  Stat.,  635. 
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§  930.  Perils  of  the  sea  are  from  Ptnu  of 

^  MA,  what. 

1.  Storms,  tempests  and  waves ; 

2.  Bocks,  shoals  and  rapids ; 

3.  Other  obstacles,  though  of  human  origin ; 

4.  Changes  of  climate ; 

5.  The  confinement  necessary  at  sea ; 

6.  Marine  animals ; 

7.  All  dangers  peculiar  to  the  sea. 

Perils  from  animals  not  peculiar  to  the  sea  are  not  perils 
of  the  sea.  ^ 

^  Aymar  v.  Astor,  6  Oow^  267. 

§  981.  The  consignor  of  gold,  silver,  platina,  or  precious  JfJjJjJ^^ 
stones,  or  imitations  thereof,  in  a  manufactured  or  unmanu-  ^^J^JJJ^ 
factured  state,  of  timepieces  of  any  description,  of  negoti- 
able paper  or  other  vduable  writings,  of  pictures,  glass  or 
china  ware,  must  give  notice  to  the  carrier,  by  mark  upon 
the  package  or  otherwise,  of  the  nature  of  the  freight,  or 
leave  the  contents  plainly  exposed  to  view,  or  the  carrier 
will  not  be  liable  for  more  than  fifty  dollars  upon  the  loss 
or  injury  of  each  package  of  such  articles.' 

^  Modified  from  the  English  Carriers'  Act  of  1830.  The 
U.  S.  Statute  (March  3,  1851,)  is  not  so  broad  as  to 
articles  specified. 

§  932.  If  the  carrier  accepts  freight  addressed  to  a  place  neiiTerrof 
beyond  his  usual  route,  he  must,  unless  he  stipulates  other-  ^o^the 
wise,  deliver  it  at  the  end  of  his  route  in  that  direction  to 
some  other  common  carrier  carrying  to  the  place  of  address 
or  connected  with  those  who  thus  carry,  and  his  liability 
ceases  upon  making  such  delivery.'  But  if  such  freight  is 
lost  or  injured,  the  carrier  must,  within  a  reasonable  time 
after  demand,  give  satisfactory  proof  to  the  consignor  that 
the  loss  or  injury  did  not  occur  while  it  was  in  his  charge,' 
or  he  will  be  himself  liable  therefor. 

'  Van  Santvoord  v.  St.  John,  6  BUl^  157.    See  Goold  v, 

Chapin,  20  IT.  T,  259. 
'  This  clause  is  intended  to  save  the  consignor  from  the 

risk  of  mistaken  actions,  by  compelling  the  carrier  to 

give  such  proof  as  would  be  required  on  a  trial,  the 

fair  presumption  being  against  him. 
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Ojrrter'i         §  938.  fa  respcct  to  any  service  rendered  by  the  carrier' 
other  than    about  the  freight,  other  than  its  carriage  and  delivery,  his 


and  deliTd-   nghts  and  obligations  are  defined  by  the  title  on  Emploi'- 

MENT. 

ARTICLE  IV. 

common  carbiebs  of  messages. 

SscnoN  934.  Order  of  transmission  of  telegraphic  messages. 
936.  Order  in  other  cases. 
936.  Damages  when  message  is  refiised  or  postponed. 

gjjj^f^  g  934  ^  carrier  of  messages  by  telegraph  must,  if  it  is 
^JSwc^*"  practicable,  transmit  every  such  message  immediately  upoa 
"••"•^    its  receipt.     But  if  this  is  not  practicable,  and  several 

messages  accumulate  upon  his  hands,  he  must  transmit 

them  in  the  following  order: 

1.  Messages  from  public  agents  of  the  United  States  or 
this  State,  on  public  business ; 

2.  Messages  intended  in  good  faith  for  immediate  publi- 
cation in  newspapers,  and  not  for  any  secret  use ; 

8.  Messages  giving  information  relating  to  the  sickness 
or  death  of  any  person ; 

4.  Other  messages  in  the  order  in  which  they  were  re- 
ceived. 

taimuMi-         §  ^^^'  ^^^^^  carriers  must  transmit  messages   in  the 
other^M   ^^^®^  ^^  which  they  receive  them,  except  messages  from 
agents  of  the  United  States  or  of  this  State,  on  pubUc 
business,  to  which  they  must  always  give  priority. 

wh°nme8-        §  ^^^'  Evcry  pcrsou  whose  message  is  refused  or  post- 
B^eiBrefti-  poncd,  Contrary  to  the  provisions  of  this  chapter,  is  entitled 
poitponed.    ^o  rccovcr  from  the  carrier  his  actual  damages,  and  fifty 
dollars  in  addition  thereto. 
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TITLE  IX. 

TRUSTS. 

Chaptib    L  Trusts  in  general 

n.  Trusts  for  the  benefit  of  third  persons. 

CHAPTER  L 

TRUSTS  IN  aSKERAL. 

Abtioli    L  Trusty  what^  and  how  created, 
n.  Obligations  of  trustees. 
nL  Obligations  of  third  persons. 

ARTICLE  L 

TBirSTS,  WHAT,  AND  HOW  CREATED. 

BianoBr  937.  Tmsts,  yoluntary  or  involuntary. 

938.  Voluntary  trust  defined. 

939.  Involuntary  trust  defined. 

940.  Author  of  trust  and  trustee,  who  may  be. 

941.  What  constitutes  one  a  trustee. 

942.  For  what  purpose  a  trust  may  be  created. 

943.  Voluntary  trusts  how  created,  as  to  author  of  trust 

944.  As  to  trustee. 

945.  Involuntary  trustee,  who  is. 

946.  Involuntary  trust  resulting  ftom  negligence,  &a 

§  987.  Trusts  are : 

1.  Voluntary; 

2.  Involuntary. 

§  938.  A  voluntary  trust  is  an  obligation  arising  from  a  522^2- 
personal  confidence  reposed  by  one,  who  is  called   the  •*• 
author  of  the  trust,^  in  another  who  is  called  the  trustee, 
for  the  benefit  of  a  person  who  is  called  the  beneficiary. 

*  The  phrase  "author  of  the  tnist  ^  is  cumbrous.  Per- 
haps ** trustor"  would  be  a  good  substitute,  but  wa 
have  preferred  not  to  insert  a  new  term  of  this  kind. 
Lewin,  ffin,  and  other  writers,  call  the  creator  of  tfa* 
trust  the  "settlor,*^  a  veiy  obfecckmable  word. 
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^iS^d^i^  §  989.  An  involuntary  trust  is  an  obligation  of  the  same 
nature  imposed  by  law  without  regard  to  the  consent  of 
the  trustee.  An  involuntary  trustee,  who  becomes  such 
through  any  fault  of  his  own,  has  all  the  obligations  with- 
out any  of  the  rights  of  a  voluntary  trustee. 

uuitS[  "**      §  940.  The  author  of  the  trust  may  be  its  beneficiary, 
wo  may     ^^^  ^^^  trustce  caunot     One  of  several  co-beneficiaries 
may  however  be  trustee  for  the  others.* 

^  See  ex  parte  Glutton,  17  Jur.,  988. 


What  con- 
■tltatet  ono 
atraatee. 


For  what 
nrpose  a 
Tust  may 
be  created. 


?, 


Voluntary 
trust  how 
created,  ai 
totmstor. 


Alto  tmi> 
te«. 


§  941.  Every  one  who  voluntarily  assumes  a  relation 
of  personal  confidence  with  another  is  deemed  a  trustee 
within  the  meaning  of  this  chapter,'  not  only  as  to  the  per- 
son who  reposes  such  confidence,  but  also  as  to  all  persons 
of  whose  affairs  he  thus  acquires  information  which  was 
given  to  such  person  in  the  like  confidence,*  or  over  whose 
affairs  he,  by  such  confidence,  obtains  any  control.* 

*  Gardner  v.  Ogden,  22  -ft^  F.,  343 ;  Anderson  v.  Lemon, 

8  K.  F.,  236;  Moore  v.  Moore,  5  IT,  7^  256;  Blisset  v. 
Daniel,  10  Hare,  493,  536. 

•  Gardner  r.  Ogden,  22  K,  F.,  350. 

•  Bulkley  v.  Wilford,  2  Clark  <k  Fin.,  102. 

§  942.  A  trust  may  be  created  for  any  purpose  for  which 
a  contract  may  lawfully  be  made,  except  as  prescribed  by 
the  titles  on  Uses  and  Trusts  and  on  Transfers. 

§  943.  A  voluntary  trust  is  created,  as  to  its  author  and 
beneficiary,  by  any  words  or  acts  of  its  author  indicating 
with  reasonable  certainty : 

1.  An  intention  on  the  part  of  the  author  of  the  trust  to 
create  a  trust ; 

2.  The  subject,  purpose,  and  beneficiary  of  the  trust* 

*  Fisher  v.  Fields,  10  John.,  495 ;  Briggs  v.  Penny,  3  Maen. 

db  0.J  554;  Reeves  v.  Baker,  18  Beav.,  372. 

§  944.  It  is  created,  as  to  the  trustee,  by  any  words  or 
acts  of  his,  indicating  with  reasonable  certainty : 

1.  His  acceptance  of  tlie  trust,  or  his  acknowledgment, 
founded  upon  a  valuable  consideration,  of  its  existence; 

2.  The  subject,  purpose,  and  beneficiary  of  the  trust. 

Daj  ^  Roth,  19  N,  7^  453. 
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$946.  One  who  wrongfuUy  detains  a  thing  is  an  inyolan-  iimdimury 
b  7  trustee  thereof,  for  the  benefit  of  the  owner.*  who  u. 

^  Brown  v.  Lynch,  1  Paige^  147 ;  see  Anderson  i^.  Lemon, 
8  N.  T,  236. 

2  946.  One  who,  being  employed  by  another,  by  his  ig-  SS^?2S2 
ncnance,  negligence  or  fraud,  gains  an  advantage  at  the  ^gu^mee, 
expense  of  his  employer,  or  of  any  person  whom  his  em-  **" 
plojer  intended  to  benefit,  holds  all  that  he  thus  gains  as 
an  involuntary  trustee  for  the  person  who  would  otherwise 
have  possessed  iV 

•  » Bulkley  v.  Wilford,  2  Clark  &  FinL,  102, 177, 181.    The 

rule  is  stated  in  this  case  in  much  broader  language^ 
and  ought,  perhaps,  to  be  expressed  more  strongly. 
The  following  section  may  be  taken  as  an  altematiTe 
for  the  above : 

g  946.  One  who,  by  negligence,  gains  an  advantage 
which,  in  the  absence  of  such  negligence,  he  could  only 
have  gained  by  fraud,  is  an  involuntary  trustee  of  the 
thing  so  gained,  for  the  benefit  of  the  person  who  would 
otherwise  have  had  it 


ARTICLE  n. 

OBLIOATIONS  OF  TBUSTEBS. 

SlOliOV  V&V.  *i\ii8lue'B  obligation  to  good  faith. 

94A.  liustee  not  to  use  property  for  his  own  profit 

949.  Jjboflity  to  account  for  profits,  Ac. 

950.  ¥rustee*s  interest  adverse  to  that  of  beneficiary. 

951.  Gilis  from  beneficiary  to  trustee. 

952.  Trustee  not  to  assume  a  trust  adverse  to  interest  of  benefldaiy. 

953.  Trustee  acquiring  interest  adverse  to  that  of  beneficiary. 

954.  Trustee  guilty  of  a  fraud,  when. 

955.  Presumptions  against  trustees. 

956.  Trustee's  responsibility  for  co-trustee. 

957.  Trustee  mingling  trust  property  with  his  own. 

§  947.  In  all  matters  connected  with  the  trust,  the  trustee  JSSSSa 
is  bound  to  act  in  the  highest  good  faith  toward  the  benefi-  ^£|^ 
cury.    He  may  not  obtain  any  advantage  over  the  latter 
in  such  matters  by  the  slightest  misrepresentation,  conceal- 
ment)^  threat  or  adverse  pressure  of  any  kind. 

'  Moore  v,  Koore,  5  ^  K,  256 ;  Gardner  v.  Ogden,  22 
V,  F.,  327,  as  explained  by  Dobson  v.  Baoey,  8  K  F., 
218.  See  Abbott  v.  Amer.  Hard  Rubber  Co^  33  3m^ 
593 ;  N.  T.  Central  Jns.  Co.  «.  Nat.  Pro.  Int.  C&,  14 
sf,  xl,  86. 
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Tnittoenot      §  948.  The  trustee  may  not  use  or  deal  with  the  trust 

to  OM  pro-  , 

pertyfbrhit  property  for  his  own  profit,  in  any  manner.* 

'  Holridge  9.  Gillespie,  2  Johns,  Ch.,  33 ;  Van  Home  v. 
FondS)  5  id,,  409;  Green  v.  Winter,  1  id.,  36;  see 
Anderson  v.  Lemon,  8  K,  T,,  236;  Burhans  v.  Van 
Zandt,  7  id,  257. 

§  949.  If  he  uses  or  disposes  of  the  trust  property  for 
•ccoont  for   his  own  purposes,  he  must  account  for  the  profits  so  made,* 
or  pay  interest,*  at  the  option  of  the  beneficiary,'  besides 
restoring  the  property  originally  taken  by  him. 

'  Docker  v.  Somes,  2  Myl.  ds  JT.,  665;  Grawshaj  v.  Col- 
lins, 15  Ves.,  218. 

*  Duffy  V.  Duncan,  32  Barb,,  593 ;  Kumford  v.  Murray, 

6  Johns,  Ch,,  452. 

*  Heathcote  v,  Hulme,  1  Jac  A  Wl,  128. 

§  950.  He  may  not  take  part  in  any  transaction  concern- 
iSerwtAd-  i^g  ^^®  trust,  in  which  he,  or  any  one  for  whom  he  acts  as 
thlTo^the  agent,*  has  an  interest  adverse  to  that  of  the  beneficiary,* 
beneiiciarj.  except  as  foUows : 

*  Ex  parte  Bennett,  10  Ves.,  399,  400;  N.  Y.  Central  Ins. 

Co.  V.  National  Pro.  Ins.  Co.,  14,  K.  Y.,  85. 
»  Gardner  v.  Ogden,  22  ^.  F.,  327 ;  Moore  v.  Moore,  5  K. 
r.,  256;  Sclienck  v.  Dart,  22  K,  Y.,  423;  Lewis  v. 
Hillman,  3  K  of  L.  Cos.,  607,  629 ;  Aberdeen  R.  R.  Co. 
V.  Blaikie,  1  Macq.^  461 ;  Rothschild  r.  Brookman,  6 
BUgh  {N.  S.\  190,  197,  202 ;  Ex  parte  Jame8,8  Fm.,  337. 

1.  When  the  beneficiary,  having  capacity  to  contract,' 
with  a  full  knowledge  of  the  motives  of  the  trustee,*  and 
of  all  other  facts  concerning  the  transaction  which  might 
afiect  his  own  decision,*  and  without  the  use  of  an\  influ- 
ence on  the  part  of  the  trustee,'  permits  him  to  do  so;' 

*  Campbell  v.  Walker,  5  Ves.,  678;  13  id.,  601. 

*  Coles  V.  Trecothick,  9  Fa?.,  247. 

■  Coles  V.  Trecothick,  9  Fm.,  246;  Randall  v.  Erringrton,  10 
Yes.,  427 ;  Morse  v.  Royal,  12  F<m.,  37 :i. 

*  Gibson  v.  Jeyes,  6  Yes.,  276. 

*  Dobaon  v,  Racey,  8  N.  Y.,  218. 

2.  When,  the  beneficiary  not  having  capacity  to  con- 
tract,* the  supreme  court,''  upon  the  like  information  of  the 
facts,  grants  the  like  permission  ; 

*  Soo  Ex  parte  Jmnofl.  8  Y,'s..  362. 

«  Oanipl>oll  V.  Walker,  5  Yvs ,  681,  682. 
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3.  When  some  of  the  beneficiaries  having  capacity  to 
contract^  and  some  not  having  it,  the  former  grant  permis- 
sion for  themselves,  and  the  supreme  court  for  the  latter, 
in  the  manner  above  prescribed. 

§  951.  He  may  not  use  the  influence  which  his  position  oiiti  from 
gives  him  to  obtain  gifts  from  the  beneficiary.  to  tnuteeT 

Huguenin  v.  Basely,  14  Ve3.j  271;  Walmeslejv.  Booth, 
2  Atk.,  27;  Ajliffe  v.  Murraj,  2  Atk.,  68;  Moore  v. 
Frowd,  3  Myl  A  CZ,  48;  Bee  Morse  v.  Royal,  12  Vea^ 
371.  Perhaps  this  rule  should  be  mors  strongly  ex- 
pressed. Wright  v.  Proud,  15  Ves»  138;  Hatch  v. 
Hatch,  9  Vea,,  296;  But  see  Hunter  v.  Atkins,  3  Myl 
dt  K.f  113,  in  which  these  cases  are  limited. 

§  952.  No  trustee,  so  long  as  he  remains  in  the  trust,  may  Tnutee  not 

^         ,  ,  r^  .      .  ,       .  to  asBiime 

undertake  another  trust  adverse  m  its  nature  to  the  mte-  atnut 

adverse  to 

rest  of  his  beneficiary,  without  the  consent  of  the  latter.        interest  of 

*^ '  beneficiary. 

§  958.  If  a  trustee  acquires  any  interest  adverse  to  that  TmatM 
of  his  beneficiary  in  the  subject  of  the  trust,  he  must  im-  JSJ^JS* 
mediately  inform  the  latter  thereof,  and  may  be  at  once  ^t^^hea- 
removed.  '^''^'^' 

§  954  Every  violation  of  the  provisions  of  the  preced-  Tmstee 
ing  sections  of  this  article  by  a  trustee,  is  deemed  a  fraud.     Kn^wben. 

§  955.  All  transactions  between  a  trustee  and  his  benefi-  presnmp- 
ciary ,  during  the  existence  of  the  trust,  or  while  the  influ-  tlSst^  "* 
ence  acquired  by  the  trustee  remains,  by  which  he  obtains 
any  advantage  from  his  beneficiary,  are  presumed  to  be 
entered  into  by  the  latter  without  sufiicient  consideration, 
and  under  undue  influence. 

Morse  v.  Royal,  12  Ves.,  369;  Randall  v.  Errington, 
10  Id^  429. 

§  956.  If  the  trustee  wilfully  and  unnecessarily  mingles  Trnstee 

the  trust  property  with  his  own,  so  as  to  constitute  himself  *™»^  prj- 

in  appearance  its  absolute  owner,  he  is  liable  for  its  safety  ^  ^wn. 
in  all  events. 

Duffy  V.  Duncan,  32  Barb.,  593. 

§  957.  A  trustee  is  not  responsible  for  the  acts  of  a  co-  ^^J^j^- 
trustee,  in  which  he  has  had  no  part  trustee.*^ 

Lewin  on  Trusts,  302;    Leigh  v.  Barry,   3  Atk.^  684; 
Townley  v.  Sherborne,  Bridgm.^  35 ;  Williams  v.  Nix- 
on, 2  Boov.,  472. 
30 
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Third  per- 
son becom- 
ing inToI- 
nxiUry 
tmatee. 


ARTICLE  m. 

OELiaAIIONS  OF  THIBD  FSBSOlirS. 

8ionoK  968.  Third  person  becoming  involuntary  trustee. 

969.  When  third  person  must  see  to  application  of  trust  property. 

§  958.  One  who  acquires  property  held  in  trust,  disposed 
of  bj  a  trustee  contrary  to  his  duty,  holds  the  same  as  an 
involuntary  trustee  under  such  trust,'  unless  he  purchases 
it  for  a  valuable  consideration,  in  good  fedth,  and  without 
notice  of  the  trust.* 

^  Fisher  v.  Fields,  10  Johns^  496 ;  Shepherd  v.  McEren, 

4  Johns.  CKf  136 ;  Murray  v.  Ballou,  1  id,,  566. 
'  Day  V.  Roth,  19  K.  F.,  462. 


When  third 
person 


§  959.  One  who  actually  and  in  good  feith  pays  or  deli 
mnrt'sMto  ycrs  any  money  or  other  property  to  a  trustee,  as  such,  is 
®L?2L      not  bound  to  see  to  the  application  of  such  money  or  pro- 


Tptcfpeitj, 


pplication  ot  sucli  money  or  pro- 
perty ;  and  his  rights  can  in  no  way  be  prejudiced  by  a 
misapplication  of  the  same  by  the  trustee.*  Other  persona 
must,  at  their  peril,  see  to  the  proper  application  of  money 
or  other  property  paid  or  delivered  by  them.* 

» 1  R.  S.,  730,  §  66. 

'  The  former  law  applied  this  rule  to  all  persons. 
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CHAPTER  n. 

TBUSTS  FOB  THE  BENEFIT  OF  THIBD  FEBSONS. 

AimcLB  I.  Nature  and  creation  of  the  trust 
n.  Obligations  of  the  trustee, 
m.  BighU  of  the  trustee. 
17,  Termination  of  the  trust 
y.  Snooession  or  appointment  of  new  trostees. 

ARTICLE  L 

KATUBX  AND  GBEATION  OF  THE  TBITST. 

Sicnov  960.  Who  are  trustees  within  scope  of  this  chapter 
961.  Creation  of  trust:  Courts  Ac.,  as  author  of  trust 

§  960.  The  provisions  of  this  chapter  apply  only  to  JJjJJJ* 
express  trusts,  created  for  the  benefit  of  another  than  the  ^^^^ 
author  of  the  trust,  in  which  the  title  to  the  trus^p^o-  thiichapur 
perty  is  vested  in  the  trustee.    Executors,  administrators, 
committees  of  persons  of  unsound  mind,  and  guardians 
of  infants,  as  well  as  trustees  heretofore  strictly  so  called, 
and  known  as  such  in  the  late  court  of  chancery,  are  trus- 
tees within  the  meaning  of  this  chapter. 

§961.  The  mutual  assent  of  the  author  of  the  trust  and  creationof 
trait 

the  trustee  creates  a  trust,  of  which  the  beneficiary  may  at  2*^^  *f' 
any  time  take  advantage,^  until  revoked,  if  revocable,  by  thoroftnwt 
the  author  of  the  trust 

When  a  trustee  is  appointed  by  a  court  or  public  officer 
as  such,  such  court  or  officer  is  the  author  of  the  trust, 
within  the  meaning  of  this  section. 

^  ICoees  V,  Kurgatrojd,  1  Johm,  CK,  119. 
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ARTICLE  n. 


Tnut^how 
ezecated. 


OBLIGATIONS  OF  THE  TBUSTBE. 

SscnON  962.  Trust,  how  executed. 

963.  Degree  of  care  and  diligence  in  execution  of  trust. 

964.  Duty  of  trustee  as  to  appointment  of  successor. 

965.  Investment  of  monej  bj  trustee. 

966.  Interest^  simple  or  compound,  on  omission  to  iiiTest  trust 

967.  Purchase  hj  trustee  of  claims  against  trust  fund. 

§  962.  The  trustee  must  fulfill  the  purpose  of  the  trust, 
as  declared  at  its  creation. 


Degree  of 
care  and 


§  963.  He  must,  whether  he  receives  any  compensation 
diiigenoB  or  not,  usc  at  least  ordinary  care  and  diligence  in  the 
tion  of  trust  exccution  of  his  trust 


DatTof  §  964.  If  he  procures  or  assents  to  his  discharge  from 

to  appoiBt-  his  office,  before  the  trust  is  fully  executed,  he  must  use  at 

nent  of  _ 

■Qccetior.  least  Ordinary  care  and  diligence  to  secure  the  appointment 
of  a  trustworthy  successor  before  accepting  his  own  final 
discharge. 

mTeBtment       §  965.  He  must  invest  money  received  by  him  under 

of  money  -in  /v»« 

bytniBtee.  the  trust,  as  fast  as  he  collects  a  sumcient  amount,  m 
such  manner  as  to  afford  reasonable  security  and  interest 
for  the  same. 

» 

Interest,  §  966.  If  the  trustcc  omits  to  invest  the  trust  moneys  as 

elmple  or  m      -i   i         i       i  •  i  •        i      • 

compound,    prescribed  by  the  last  section,  he  must  pay  simple  interest 

onomieeion    \  •'  '  r   j  r 

tniitmon-     ^^^^con,  if  such  omission  is  negligent  merely,  and  com- 
«y»-  pound  interest  if  it  is  wilful. 

§  967.  The  trustee  cannot  enforce  any  claim  against  the 
trust  property  which  he  purchases  after  or  in  contempla- 
tion of  his  appointment  as  trustee ;  but  he  may  be  allowed 
by  any  competent  court  to  charge  to  the  trust  property, 
what  he  has  in  good  faith  paid  for  the  claim,  upon  dis- 
charging the  same. 


PnrchaBe 
bv  trustee 
oi  claims 
against 
trust  fkind. 
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ARTICLE  m. 

BIGHTS  OF  THB  TBUSTEB. 

Sbgtion  968.  Compensation  of  trustee. 

§  968.  The  trostee  is  entitled  to  the  same  compensation  oompenMi- 
as  an  executor,'  and  to  the  repayment  of  all  expenses  acta   tnutee. 
ally  and  properly  incurred  by  him  in  the  performance  of 
his  trust,  to  be  paid  out  of  the  trust  property.' 

^  This  is  the  American  rule. 

*  Worrall  v,  Harford,  8  Ves.,  8 ;  Wilkinson  v.  Stuart^  2 
Sim,  A  Shi.,  237. 

ARTICLE  IV. 

TESIONATION  OF  THE  TBUST. 

Sionoir  969.  Trustee's  office,  how  vacated. 

970.  Trustee,  how  disdiarged. 

971.  Bemoval  hj  supreme  oourt. 

Tmitee't 

§  969.  The  office  of  the  trustee  is  vacated :  jSSuJl**"^ 

1.  By  his  death ; 

2.  By  his  being  adjudged  to  be  of  unsound  mind ; 
8.  By  his  discharge. 

Tnutoe, 

§  970.  The  trustee  can  be  discharged  from  his  trust  only  ^^Jg^Jf" 
as  follows : 

1.  By  the  completion  of  his  duties  under  the  trust ; 

2.  By  such  means  as  may  be  prescribed  by  the  author 
of  the  trust  in  its  creation,  or  at  any  time  while  he  retains 
control  over  it ; 

8.  By  the  consent  of  the  beneficiary,  if  he  has  capacity 
to  contract ; 

4.  By  the  supreme  court. 

Hemoral 

§  971.  The  supreme  court  may  remove  any  trustee  who  ^^p'^* 
lias  violated  or  is  unfit  to  execute  the  trust 

1  R.  S^  730;  People  v.  Norton,  9  N,  F.,  176. 
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ARTICLE  V. 


BirOGESSIOK  OB  APFOIKIICSNT  OF  KZW  TBUBTEBS. 

Sionov  972.  Yaoant  trusteeahip  filled  by  court 

973.  Somyorahip  between  oo-truBtees. 

974.  Supreme  oooct  as  trustee. 

Jjjg^        §  972.  The  supreme  court  may  appoint  a  new  trustee, 
fiUM  i7       whenever  there  is  a  vacancy,  and  the  instrument  creating 
the  trust  does  not  provide  a  practicable  method  of  appoint- 
ment, 

1  R.  S^  730,  §  71 ;  Leggett  v.  Hunter,  19  K,  7^  469. 


ship  be- 
tween 00- 
tmataet. 


Bnpreine 
Court  aa 
tmatee. 


§  978.  On  the  death  of  one  of  several  co-trustees,  the 
office  survives  to  the  others. 

Lewin  on  Truateea,  299. 

§  974.  When  a  trust  exists  without  any  appointed  trustee, 
the  supreme  court  must  execute  the  office  of  trustee,  until 
another  trustee  is  appointed. 

1  B.  S.,  730,  g  68. 
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TITLE  X. 

AGENCY. 

OsiFTiR  L  Agency  in  general 
IL  Particular  agencies. 

CHAPTER  L 

AGENCnr  IN  GENERAL. 

ABnauB  L  Agency,  what,  and  how  created. 

n.  Authority  of  the  agent 

in.  Hutual  obligations  of  the  principal  and  third  perwma. 
IV.  Obligations  of  the  agent  to  third  persons. 

y.  Delegation  of  agenqy. 
YI.  Termination  of  agency. 

Under  this  head,  the  representation  of  one  person  by 
another  is  the  only  subject  treated.  The  rights  acquired 
by  third  persons  against  both  the  principal  and  the 
agent  are  here  stated.  The  mutual  relations  of  princi- 
pal and  agent  are  a  branch  of  Employment,  and  are 
defined  in  the  chapter  on  that  subject  So  far  as  these 
relations  create  a  mutual  trust,  they  are  regulated  by 
the  chapter  on  Trusts. 

ARTICLE  L 

AGZNCT,  WHAT,   AND   HOW  CREATED. 

BvmoH  9*15,  Agency,  defined. 

976.  Who  may  appoint  and  who  may  be  an  agent 
9t7.  Agents,  general  or  spedaL 

978.  Personal  trust  cannot  be  delegated  to  an  agent 

979.  Creation  of  agency. 

980.  Agency  is  actual  or  ostensible. 

981.  Ratification  of  agent's  act 

982.  Ratification  of  part  of  a  transaction. 

983.  Ratification  not  to  work  injury  to  third  persons. 

984.  Ratification  by  retaining  benefit  of  agenVs  acts. 

985.  Rescission  of  ratification. 

§  975.  An  agent  is  one  who  represents  another,  called  ^SiS^ 
the  principal,  in  dealings  with  third  persons.    Such  repre- 
sentation is  called  Agency. 
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Who  miy        §  976.  Any  person,   having  capacity  to  contract,   mar 
who  mar  be  appomt  an  agent;    and  any  person  of  sound  mmd  may  be 
an  agent.' 

^  story  on  Agency,  §  6.  See  Bergman  v.  Howell,  3 
Abb,  Fr.j  329;  Phillips  v.  Burr,  4  Duer^  113. 

*  Sto.  Ag.,  §  7 ;  Bac.  Abr.,  Authority^  B. ;  Hopkins  v. 
Mollneuz,  4  WencLf  465. 


Penonal 
truBt  cannot 
he  delegat- 
ed to  an 
agent. 

Creation  of 
agency. 


'^^Md'or        §  ^'^'^'  ^^  agent  for  a  particular  act  or  transaction,  is 
ipeciai.       called  a  special  agent.    All  others  are  general  agents. 

Story  Ag.,  g§  17-20.  Is  there  any  real  importance  in 
the  distinction  ?    See  id.,  §  126,  note. 

§  978.  No  personal  trust  can  be  delegated  to  an  agent 

story  on  Agency,  §§  11,  12. 

§  979.  An  agency  may  be  created  by  an  original  autho- 
rity, or  a  subsequent  ratification ;'  and  no  consideration  is 
necessary  to  make  either  binding  upon  the  principaL' 

'  Newton  v.  Bronson,  13  Ni  K,  594;  Moss  v.  Rossie  Min- 
ing Co.,  5  HUl^  137 ;  Weed  i^.  Carpenter,  4  Wend.,  219 ; 
Peterson  v.  Mayor  of  New  York,  17  H.  K,  463;  Hoyt 
V.  Thompson,  19  id,,  218. 

"  Commercial  Bank  v,  Warren,  15  ^  T.,  577. 

§  980.  An  agency  may  be  actual  or  ostensible.  It  is 
actual,  when  the  agent  is  really  employed  by  the  principal, 
and  it  is  ostensible,  when  the  principal  intentionally,  or  by 
want  of  ordinary  care,  causes  a  third  person  to  believe 
another  to  be  his  agent. 

§  981.  Ratification  can  be  made  only  in  the  manner  that 
would  have  been  necessary  to  confer  an  original  authority 
for  the  act  ratified,*  or  by  accepting  the  benefit  of  the  act.* 

^  Story  Ag.,  §  242;  Despatch  Line  v,  Bellamy,  12  N.R, 
232.  See  Newton  v.  Bronson,  13  K,  F.,  695 ;  Blood  v. 
Goodrich,  9  Wend,,  68;  12  id,,  525;  Wells  v,  Evans, 
20  id.,  251. 

*  Bennett  v,  Judson,  21  3^  F.,  238. 

Ratiflcation       §  982.  Ratification  of  part  of  an  indivisible  transaction 
toanictton*  is  a  ratification  of  the  whole. 

Farmers'  Loan  Co,  v,  Walworth,  1  y,  F,  447 ;  Story  Ag., 
§  250.  See  Bennett  v.  Judson,  21  JV;  F.,  238 ;  Condit 
V.  Baldwin,  id,  231. 


Agency  is 

actoalor 

ostensible. 


Ratiflcation 
of  tfent's 
act. 
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8988.  No  nnaathorized  act  can  be  made  valid,  retro-  lutuattiaa 
Bpectivelj,  to  the  piejadice  of  third  persons,  without  their  injury  to 

OODSent  lont. 

Thia  is  a  broader  rule  than  perhapa  at  preaent  exiata. 

But  great  diffioultj  haa  been  felt  in  attempting  to  re- 
oondle  the  caaea.  See  Story  Ag.,  §g  246,  247 ;  Bird  v. 
Brown,  4  JSec^,  786;  WUaon  v.  Tumman,  Q  JC  A  O., 
236;  Pabner  v.  Stephena,  1  J>enio,  481;  Boaaiter  v. 
Boaaiter,  8  Wend.,  499. 

§  984.  The  principal  is  deemed  to  ratify  all  the  acts  of  j^SJftS" 
his  agent  hj  retaining  the  benefit  of  such  acts  after  notice  ^g^St? 
thereof  '«^- 

Bennett  v.  Judaon,  21  K,  K,  288;  Clarke  v.  YanBefana- 
dyck,  9  Oranehf  163. 

§  985.  Batification  may  be  rescinded  only  when  made  ^J^^JS^ 
with  an  imperfect  knowledge  of  the  fisicts  <^  the  transac-  ^^^ 
tion  ratified. 

Story  on  Agency,  %%  242,  250.  See  Commerdal  Bank 
«.  Warren,  16  N,  F.,  677.  Batiflcati<Hi  without  audi 
knowledge  ia  not  binding.  Seymour  «.  WjckoflJ  10  K 
Z,  213,  224;  Cobb  v.  Bowa,  O,  341. 


ARTICLE  n. 

▲UTHOBITT  OF  THS  AOSNT. 

Sionov  986.  ICeaaure  of  agent'a  authori^,  actual  or  oatenaible. 

987.  Agent*a  authori^  aa  to  peraona  haying  notice  of  reflirietlou 

upon  it 

988.  Agent'a  neceaaary  author!^. 

989.  Agent*a  power  to  diaobey  inatructiona. 

990.  Authority  to  be  oonatrued  by  ita  apedilo  rather  than  bgr  Ita 

general  terma. 

991.  Conatruction  of  a  general  authori^. 

992.  Agent  can  not  hare  authority  to  defiraud  principaL 

993.  Authori^  to  make  contract  under  aeaL 

994.  Authority  to  warrant  prindpal*a  title,  fta 

996.  Authority  of  agent,  general  or  apedal.  to  receive  price  of 
property. 

§  986.  The  agent  has  such  authority  as  the  principal  ^«^J*  ^ 
aotoally  or  ostensibly  confers  upon  him.    Actual  authority  J^SaSr 
ia  such  as  the  principal  intentionally  confers  upon  the  ««t«»^^*^ 
agenti  or  intentionally,  or  by  .want  of  ordinary  care, 
allows  the  agent  to  believe  himself  io  possess.    Ostensible 
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Agent*! 
ftathority 
Mtoper- 
toni  uTlng 
notice  of 
netrictlone 
upon  It. 


Afent*! 

neoesMrx 

Authority. 


Agent*! 

Sjwerto 
eobey  in- 
!tniction!. 


authority  18  such  as  he  intentionally,  or  by  want  of  ordi- 
nary care,  causes  or  allows  a  third  person  to  believe  tlie 
agent  to  possess.* 

>  Farm,  k  'Mech.  B'k  v.  Butch.  &  DroT.  B'k,  16  N.  F., 
125;  Beaufort  f.  Xeeld,  12  Clark  dk  Fin.,  290]  Qickena 
w.  Irving,  1  C.R  (M  S.),  171,  173. 

§  987.  Every  agent  has  ostensibly  such  authority  as  is 
defined  by  this  article,  except  as  to  persons  who  have 
notice,  or  are  bound  to  take  notice,  of  restrictions  upon 
his  authority. 

Dingle  v.  Hare,  7  C.  B.  {N,  8.\  159. 

§  988.  An  agent  has  authority  to  do  everything  neces- 
sary, or  proper  and  usual  in  the  ordinary  course  of 
business,  for  effecting  the  purpose  of  his  agency. 

Story  on  Agency,  §§  85,  86,  96, 97 ;  Dingle  r.  Hare,  7  C.  JBL 
{N.8.\  159.  See  Horton  v.  Morgan,  19  A:  K,  170;  Wa- 
ring  V.  Mason,  18  Wend.,  434;  Grayes  v.  Legg,  2  A  AilT., 
210 ;  Taylor r.  Stray,  2  O.  R(N  8.\  191 ;  PoUodc v.  Sta- 
bles,  12  Q.  R,  765 ;  Bayliffe  r.  Butterwortli,  1  Exeh^  428 ; 
Sutton  V.  Tatham,  lOAcLdb  EL,  27 ;  Bayley  v.  WiUrins, 
7  C.  B.,  886.  See,  however,  Sweeting  v.  Pearce,  1  C.  B 
(N.  S.\  449 ;  Partridge  v.  Bank  of  England,  9  Q.  B.,  396. 

§  989.  Unless  he  is  expressly  deprived  thereof,  an  agent 
has  power  to  disobey  instructions  in  dealing  with  the  sub- 
ject of  the  agency,  in  cases  where  it  is  clearly  for  the 
interest  of  his  principal  that  he  should  do  so,  and  there  is 
not  time  to  communicate  with  the  principal. 

Code  La.,  2975,  2980;  Drummond  v.  Wood,  2  Caines,  310. 


Anthority 
to  be  con 


§  990.  When  an  authority  is  given  partly  in  general,  and 
ftTsj^L  partly  in  specific  terms,  the  general  authority  gives  no 
Ui^f^nwiJ    higher  powers  than  those  specifically  mentioned. 

Sto.  Agency,  §  71 ;  Stair  Inst.,  B.  1,  t.  12,  §  15. 


term!. 


Conttmo- 
tion  of  a 
general 
aathori^. 


§  991.  An  authority  expressed  in  general  terms  does  not 
include  an  authority  to  define  the  scope  of  the  agency.* 
Nor  does  it  include  an  authority  to  the  agent  to  act  in  his 
own  name,  unless  it  is  the  usual  course  of  business  to  do  so.' 

'  Supervisors  of  Rensselaer  v.  Bates,  17  K  T.,  246;  Me> 
chanics'  Bk.  v.  New  Haven  R.  R.,  13  M  7.,  599 ;  Grant  v. 
Norway,  10  C  B.,  665;  Coleman  v.  Riches,  16  id.,  104. 

'  HortoB  V.  Morgan,  19  AT.  F.,  170;  Whit«hottM  v.  Uoon^ 
UMkJ^^  142. 
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§  992.  The  agent  can  never  have  authoritv  to  defraud  Agent 

the  principal.  anthorltyto 

^  ^  d«firaod 

principal. 

§  998.  An  authority  to  enter  into  a  contract  under  seal  Authority 
can  only  be  given  by  an  instrument  under  seal.  Sillto  lUi 

§  994.  An  authority  to  sell  personal  property  includes  ^'^^JjJJit 
authority  to  warrant  the  principal's  title,  the  quality  and  g2j**J^'* 
quantity  of  the  property,  and  an  authority  to  sell  and  con- 
vey real  property  includes  authority  to  give  the  usual  cove- 
nants of  warranty. 

Leroy  v.  Beard,  8  How.  (U.  8.\  451 ;  Waring  v.  Mason, 
(Ct.  of  Errors),  18  Wend.^  434,  see  Milbum  v.  Bellooi, 
12  Abb.Pr^  451;  Sto.  Agency,  §g  58,  59;  Nelson  v. 
Cowing,  6  Hill,  336.  See,  however,  Brady  v.  Todd, 
9  C  A  (M  S.),  592. 

§  995.  If  the  thing  sold  is  put  in  the  possession  of  the  Aathority 

agent  by  the  principal,  a  general  agent  to  sell  has  authority  8«n«jn^  or 

to  receive  the  price ;  and  a  special  agent  has  authority  to  ^^^^\ 

receive  the  price  on  delivery  of  the  thing,*  but  not  after-  prop«<J« 
wards. 

^  Peck  V.  Harriott,  6  Serg,  A  R,  149. 


ARTICLE  in. 
mrruAi.  oblxgations  of  the  pkincipal  and  third  persons. 

Sionoir  996.  Principal,  how  affected  by  acts  of  agent  within  the  scope 

of  his  authority. 

997.  Knowledge  of  the  principal  is  knowledge  of  the  agent,  Ac 

998.  Principal,  when  bound  by  incomplete  execution  of  authority. 

999.  Obligation  of  principal,  when  agent  exceeds  his  authority. 

1000.  Obligation  of  principal  for  acts  done  under  a  merely  osten- 

sible authority. 

1 001.  Obligation  of  principal  when  exclusive  credit  is  given  to  agent 

1002.  Rights  of  persons  who  deal  with  agent  without  knowledge 

of  his  agency. 

1003.  Effect  of  a  written  instniment  by  which  the  agent  intendp 

to  bind  the  principal. 

1004.  Principalis  responsibility  for  agent's  negligence  or  omission. 

1005.  Principal's  responsibility  for  wrongs  wilfully  committed  by 

the  agent. 

§  996.  The  agent  represents  the  principal  for  all  pui-poses  ^*^^*KL 
within  the  scope  of  bis  actual  or  ostensible^  authority.    All  jS  ^  *^ 
the  righti^  mnd  liajbilities*  which  would  accrue  to  the  agent  ^mBTito 
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Mmof  111!  from  transactions  within  such  limit,*  if  they  had  been  entered 
into  on  his  own  account,  accrue  to  the  principal. 

'  Rourke  i^.  Stoiy,  4  R  D.  SmWi,  54;  Hatch  r.  Ta^or, 
10  y.  K,  538;  Farm.  &  M.  B*k  r.  Butch,  k  Dn>T.  Blc, 
16  N,  T^  126,  149. 

*  Story  Agency,  §g  435,  438. 
"  Story  Agency,  %  12T. 

«  See  Condit  r.  Baldwhi,  SI  K  F.,  219;  ICechanks'  Bank 
V,  New  Haven  R.  R.,  13  ^:  7.,  599,  684;  Hubbenty 
V.  Ward,  8  Exck.^  330 ;  Coleman  i^.  Riches,  16  (7.  B^  104. 

KnowiedM       §  997.  As  against  the  principal,  the  agent  is  deemed  to 
gpaiit^    know  whatever  the  principal  knows/  and  the  principal  to 
o'  tiM         know  whatever  the  agent,  knowing,  ought  to  communicate 
tohiuL* 

>  Fuller  V.  Wilson,  3  Q,  R,  58;  Fitzsimmons  v.  Joelin,  21 
Vt,  129 ;  see  Comfoot  v.  Fowke,  6  if.  <fe  Wl,  386. 

*  Fulton  Bank  v.  Sharon  Canal  Co.,  4  J\»i^  ISt ;  Bank 

of  n.  S.  V.  DaTis,  2  HiU,  464;  Stewart  r.  Stewart,  6 
Clark  A  Fin.,  911.  See  Ingallav.  Morgan,  10  K  T^  184. 

Prtndpai,  §  998.  The  principal  is  bound  by  an  incomplete  execa- 
boondiv  tion  of  an  authority  only  when  it  is  consistent  with  the 
«j««nflon     whole  purpose  and  scope  thereof 

Story  Ageucy,  §§  lYl,  180. 

obiigition  §  999.  When  the  agent  exceeds  his  authority,  the  prin- 
when  agent  cipal  is  bouud  by  his  authorized  acts  so  far  only  as  they 
authority,     can  be  plainly  separated  from  those  which  are  unauthorized. 

Fortcti  §  1000.  The  principal  is  bound  by  acts  of  the  agent, 

a  merely  under  a  merely  ostensible  authority,  only  to  persons  who 
authority,     havc  in  good  faith  parted  with  value  upon  the  faith  thereof. 

See  Mechanics*  Bank  v.  New  Haven  R.  R.,  13  N.  7., 
611 ;  Farmers'  and  Mechanics'  Bank  v.  Butchers'  and 
Drovers'  Bank,  16  N,  Y.,  127. 

Whener-         §  1001.  If  exclusivc  Credit  is  given  to  the  agent  by  the 

to^ent.^*"  person  dealing  with  him,  the  principal  is  exonerated  by 

payment  or  other  satisfaction  made  by  him  to  his  agent  in 

good  faith,  before  receiving  notice  of  the  creditor's  election 

to  hold  him  responsible. 

Story  Agency,  §  291 ;  Fish  v.  Wood,  4  jE  2>.  SmiJOiy 
327.    Compare  Heald  v.  Kenworthy,  10  JSxcA.,  739. 

pmmi  who  §  1002.  One  who  deals  with  an  agent^  without  knowing, 
iMiawitk    ^j,  having  reason  to  believe,  that  the  agent  acts  as  such  in 
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the  transaction,  may  set  off  against  any  claim  of  the  prin-  •g&at  witb> 
dpal  arising  out  of  the  same,  all  claims  which  he  might  i«dseofUi 
have  set  off  against  the  agent  before  notice  of  the  agency. 

Hoean  v.  Shorb,  24  Wend.^  468 ;  Qeorge  r.  Glagett,  1  T. 
R,  869;  See  Taintor  r.  Prendergaet^  3  iRO;  72;  Fer- 
rand  r.  BiachoffUieiiii,  4  C.  R  {If.  S.)^  710;  Heald  «. 
KBiiworthy,  10  JBecA.,  739;  Smethurat  v.  IfitcheU,  EL  A 
JEt,630. 

§  1008.  Any  instroment  within  the  scope  of  the  agent's  xfliMt  of  a 
authority,  whether  under  seal  or  not,  by  which  the  agent  i^uM^by 
intends  to  bind  his  principal,  does  so  bind  him,  if  such  {g^J^ 
intent  is  plainly  inferrable  from  the  instrument  itsel£         '  ^Smm* 

This  section  belongs  perhaps  to  the  general  snbjeet  of 
interpretation  of  contracts.  It  is  intended  to  abcdish 
the  distinction  in  this  respect  between  sealed  and  un* 
sealed  histmments.    See  Story  Ag.,  §g  147-165. 

§  1004.  The  principal  is  responsible  to  third  persons,  prindpai^s 
anleas  required  by,  or  under  the  authority  of,  law,  to  em-  Sul^for 
ploy  that  particular  agent,^  for  the  negligence  of  his  agent  iv«neeor 
in  the  transaction  of  the  business  of  the  agency,*  and  for  his 
wilful  omission  to  fulfill  the  obligations  of  the  principal' 

'  Stoiy  Agen(7,  §  466. 

*  Sadler  v.  Henlock,  4  £  <fe  A,  570 ;  Althorf  v,  Wolfe^ 

22  N:  K,  356 ;  Blake  v.  Ferris,  6  N,  K,  48. 

*  Weed  «.  Panama  B.  R.,  17  K  F.,  362;  Stoiy  Agency, 

8453. 

§  1006.  He  is  responsible  for  wrongs  wilfully  committed  prindpai'a 

by  his  agent,  only  when  he  has  authorized  or  ratified  VS^^ 

them,'  even  though  they  are  committed  while  the  agent  is  t^omSl^ 

engaged  m  his  service.'  the  agent 

'  Eastern  0.  R.  R  i^.  Brown,  6  Exck.^  314 ;  Chilton  #. 
0rc»7don  R.  R.,  16  i£  dfc  W:,  212 ;  Bfaund  r.  Monmouth 
Canal  Go,  4  if.  dfc  G.,  452. 

*  Story  Ag.,  g  456 ;  Church  v.  Mansfield,  20  Conn^  284; 

Coodit  9.  Baldwin,  21  K,  F.,  219;  Richmond  Turnpike 
Ca  a.  Vandwrbat,  2^7.,  479;  1  BU^  480. 
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ARTICLE  IV. 

OBUOATIONS  OF  THE  AGENT  TO  TBIBD  FEBSONS. 

SscnoK  1006.  Agent's  reBponsibility  to  third  persons. 

100*7.  Obligation  of  agent  to  surrender  property  to  third  person. 

tprnMihrnj      §  1006.  An  agent  is  responsible  to  third  persons  for  his 
^^ts^Sm,      ^ts  in  the  course  of  his  agency,  in  the  following  cases 
only  :* 

1.  When,  with  his  consent,  credit  is  given  to  him  per- 
sonally in  a  transaction;* 

2.  When  his  principal  is  not  responsible  for  his  acts,' 
and  he  has  no  right  to  suppose  that  his  principal  is  thus 
responsible  ;* 

8.  When  his  acts  are  wrongful  in  their  nature.* 

'Story's  Agency,  gg  261,  310.  See  Eirkpatrick  v. 
Stainer,  22  Wend.,  244;  Green  v.  Kopke,  18  C.  R, 
549 ;  Smout  v.  Ubery,  10  M,  <fe  IT.,  1. 

*  Sto.  Ag.,  g  288.    This  provision  indndes  the  cases  in 

which  an  agent  does  not  disclose  the  fact  of  his  agency 
(Waring  v.  Mason,  18  Wend,,  434;  Sto.  Ag.,  §  266); 
those  in  which  the  fact  of  the  agency  is  known,  but  tbo 
principal  is  unknown  (Mills  v.  Hunt,  20  Wend.,  431; 
Sto.  Ag.,  §  267) ;  or  where  the  agent  makes  himself  a 
party  to  the  contract.  (HiggiDS  v.  Senior,  8  Jf  ^  W., 
834 ;  Tanner  v.  Christian,  ^  E.  ^  B.y  591 ;  Lennard  r. 
Robinson,  5  jEI  ^  A,  125 ;  Pontz  v.  Stanton,  10  Wend., 
271.)  In  all  cases  the  question  is,  *'to  whom  was 
credit  given?"  (Green  v.  Kopke,  18  (7.  .&,  549;  Mahony 
V.  Kekule,  14  id.,  390.  See  Kirkpatrick  v.  Stainer,  22 
Wend.,  244.)  This  is  true  even  concerning  public  agents 
who  contract  in  their  own  names.  (Sto.  Ag.,  g  302.) 
■  This  includes  cases  of  unauthorized  acts  (Sto.  Ag., 
g  264;  Feeter  v.  Heath  [Ct  of  Errors],  11  Wend,  477; 
Meech  r.  Smith,  7  Wend.,  315;  Dusenbery  r.  Ellis,  3 
Johns.  Cos.,  70;  Rossiter  v.  Rossiter,  8  Wend.,  494, 
See  Palmer  v.  Stephens,  1  Denio,  471);  and  cases  in 
which  from  public  pohcy  the  principal  is  not  liable. 
(Sto.  Ag.,  g  319  h.) 

*  Smout  V.  Ilbery,  \Q  M.  ^  W.,  1. 
•Sto.  Ag.,  §§311,  312. 

?f^ag?nuS  §  ^007.  If  an  agent  receives  anything  for  the  benefit  of 
proiwtyto  ^^^  principal,  to  the  possession  of  which  another  person  is 
third  p«>    entitled,  he  must,  on  demand,  surrender  it  to  such  pexson. 
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or  so  much  of  it  as  he  has  under  his  control  at  the  time  of 
demand,  on  being  indemnified  for  any  advance  which  he 
has  made  to  his  principal,  in  good  fiiith,  on  account  of  the 
same. 

Stor7*8  Agency,  §  300. 

ARTICLE  V. 

DELEGATION  OF  AOENCT. 

SionoH  1008.  Agent's  delegation  of  his  powers. 

1009.  Agent's  unauthorised  emploTment  of  sob-agent 

1010.  Sub-agent  rightfully  appointed,  represents  prindptL 

§  1008.  An  agent  can  delegate  his  powers  to  another  ^j^^'3 
person  in  the  following  cases  only  :*  of  wipoir. 

1.  When  the  act  to  be  done  is  purely  mechanical  ;• 

2.  When  it  is  such  as  the  agent  cannot  himself,  and  the 
sab-agent  can,  lawfully  perform  ;* 

8.  When  it  is  the  usage  of  the  place  to  delegate  such 
powers  ;* 

4.  When  such  delegation  is  specially  authorized  by  the 
principal  ;* 

And  in  all  cases  the  principal  may  forbid  any  delegation 
to  be  made. 

^  Ess  9,  Tmscott,  2M.AW.^  385 ;  see  Powell  r.  TutUe, 
3  M  r,  396;  Mo£btt  r.  Wood,  5  SddL  Kotn,  14; 
Newton  v,  Bronson,  13  K.  T,  593. 

*  Commercial  Bank  v.  Norton,  1  Hm,  501 ;  see  Powell  v. 

TntUe,  3  N.  7.,  40*7. 

*  Story  Agency,  §  14. 

^Laussatt  v.  Lippinoott,  6  Strg,  f  R,  393;  see  Horton 
f^.  Morgan,  19  K,  7.,  1*70;  Whitehouse  v.  Moore,  IS 
il&d.  /v.,  142 ;  Pollock  v.  Stables,  12  Q.  A,  765. 

■Sta  Agency,  §14. 

%  1009.  If  an  agent  employs  a  sub-agent  without  au-  ^SSSiri. 
thority,  the  former  is  a  principal,  and  the  latter  his  agent,  2«itoF^*^ 
and  the  principal  of  the  former  has  no  connection  with  •^^^■•««*- 
the  latter. 

Story  Agency,  g  217  a;  Code  of  La.,  2976. 

§  1010.  A  sub-agent,  lawfully  appointed,  represents  the  JjJJSJJtf 
principal  in  like  manner  with  the  original  agent  ygyffjg^ 

See  Altborf  V.  Wolfob  22  X  r^  a06{  Siidter  ft.  Bnlook 
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ARTICLE  VL 

TERMINATION  OF  THE  AOXNCT. 
SionOH  1011,  1012.  Termination  of  agencj. 

Tennhia-         §1011.  The  aRencY  is  teiminated  as  to  eyery  person 
ageBcj.       naving  notice'  of 

1.  The  expiration  of  its  term ; 

2.  The  extinction  of  its  subject; 
8.  The  death  of  the  agent ;  or, 

4.  The  incapacity  of  the  agent  to  act  as  such. 

>  Tail  V.  Judaon,  4  £  2>.  SmUh,  166. 


U. 


§  1012.  Unless  the  power  of  the  agent  is  coupled  with 
an  interest  in  the  subject  of  the  agency/  it  is  also  termina- 
ted as  to  every  person  haying  notice*  of 

1.  Its  reyocation  by  the  principal ; 

2.  His  death* ;  or, 

8.  His  incapacity  to  contract.* 

'  Enapp  V.  Alvord,  10  PaigCf  205 ;  see  Hunt  r.  Rouazna- 
niere,  8  Wheat.,  174. 

*  Cassiday  v.  McKenzie,  4  Watts  ^  Serg,^  282.    It  may  be 

doubted  whether  this  clause  is  at  present  law  in  tliis 
State  (see  HoughtailiDg  v.  Marvin,  *l  Barb.,  412),  as  it 
certainly  is  not  in  England  (Blades  v.  Free,  9  B.  ^  C, 
16*7);  but,  if  not,  it  ought  to  be,  in  order  to  avoid  the 
injustice  of  which  Smout  v.  Ilbery  (\0  M.  ^  W.y  1),  fur. 
nishes  a  striking  example. 

*  Blades  v.  Free,  9  A  ^  C,  16*7. 

*  Story  on  Agency,  §§  486,  486.    Insanity,  not  judicially 

declared,  has  been  held  to  be  no  revocation  (Wallis  v. 
Manhattan  Bank,  2  Ball,  496);  but  this  was  on  the 
ground  that  otherwise  the  authority  would  be  thereby 
revoked  withatU  notice,  an  objection  which  this  aectiou 
obviates. 
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CHAPTER  n. 

PABnCULAB  AGENCISa 

Abtioli    L  Auctioneen. 
n.  Factors, 
m.  Shipmaatora. 

ABTIGLE  L 

▲UOHONEBBS. 

Sioxicnr  1013.  AnctUmeer'a  authori^  fVom  the  aellar. 
1014.  AuctioDeer'a  authorit7  from  the  bidder. 

§  lOlS.  An  auctioneer,  in  the  absence  of  special  auiho-  avcUob- 
ritjr  or  usage  to  the  contrary,  has  authority  from  the  seller,  ^j^^ 
oidy  as  follows :  ■^«« 

1.  To  sell  by  public  auction  to  the  highest  bidder  ;^ 

2.  To  sell  for  cash  only,*  except  such  articles  as  are 
usually  sold  on  credit; 

8.  To  warrant,  in  like  manner  with  other  agents  to  sell, 
according  to  §  994.* 

4.  To  prescribe  reasonable  rules  and  terms  of  sale;* 

5.  To  deliver  the  thing  sold,  upon  payment  of  the  price  ;• 

6.  To  collect  the  price  ;* 

7.  To  do  whatever  else  is  necessary,  or  proper  and  usual, 
in  the  ordinary  course  of  business,  for  effecting  these  pur- 
poses. 

'  Sto.  Agenp7,  §  108. 
'  Sto.  Agency,  §§  60,  108. 

*  Sta  Agency,  g  10*7. 

*  Sta  Agency,  §107. 

■  Brown  v.  Staton,  2  OkHt,  353. 
'  Ifintom  V.  ICain,  7  A!  K,  337. 

§  1014.  He  has  authority  from  a  bidder  at  the  auction,  as  ^^?^<"^ 
well  as  from  the  seller,  to  bind  both  by  a  memorandum  of  JjQ^Sgg 
the  contract  as  prescribed  in  the  title  on  Sale. 
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ARTICLE  IL 


Fictor  de- 
fined. 


Antborlty 
offkctor. 


OfttenMble 
authority. 


FACrOBS* 

SscnoK  1015.  Factor  defined. 

1016.  Actual  authority  of  Ikctor. 

1017.  Ostensible  authority. 

§  1015.  A  factor  is  an  agent,  who  is  employed  to  buy  or 
sell  property  in  his  own  name,  and  who  is  entrusted  by  his 
principal  with  the  possession  thereof! 

§  1016.  In  addition  to  the  authority  of  agents  in  general, 
a  factor  has  actual  authority  from  his  principal,  unless  spe 
cially  restricted : 

1.  To  insure  property  consigned  to  him  uninsured ; » 

2.  To  sell,  on  credit,  anything  entrusted  to  him  for  sale,* 
except  such  things  as  are  never  sold  on  credit  by  dealers 
of  ordinary  prudence ;"  but  not  to  pledge,*  mortgage,  or 
barter*  the  same ; 

8.  To  delegate  his  authority  to  his  partner  or  servant,* 
but  not  to  any  person  in  an  independent  employment/ 

*  Briebau  v.  Boyd,  4  Paige^  17. 

'  Van  Alen  v.  Yanderpool,  6  Johna^  72 ;  Laussatt  v.  lip- 

pincott,  6  Scrg.  &  R^  386. 
■  See  Sto.  Agency,  §  110;  Dglafleld  v.  Ulinoia,  26  WentL, 
192;  ^Hill,  159. 

*  Buckley  v.  Packard,  20  JoJms,,  421 ;  Rodriguez  v.  Hef- 

fermao,  5  Johns.  Ch.^  429. 

*  Guerriero  v.  Peile,  3  B.  db  A.,  616. 

*  This  seems  to  be  reasonable,  and  ia  unquestionably  the 

uniyersal  custom. 
^  Moffatt  V.  Wood,  5  Sdd.  Notes,  14. 

§  1017.  He  has  ostensible  authority,  as  to  persons  having 
no  notice  that  the  property  with  which  he  deals  is  not  his 
own,  to  deal  with  it  in  any  manner.^ 

'  See  title  on  Pledge. 
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ARTICLE  in. 

8HIPMASTEBS. 

SEcnoy  1018.  Authoritj  of  shipmaster. 

1019.  Personal  liability  for  contracts  relative  to  the  ship. 

1020.  Liabili^  for  acts  of  persons  employed  upon  the  shipu 

1021.  Betponsibility  for  negligence  of  pilot. 

1022.  Powers  on  the  voyage. 

1023.  Power  to  make  contracts. 

1024.  Power  to  charter  ship  in  foreign  port 

1025.  Power  to  hypothecate  ship  or  sell  part  of  the  cargo. 

1026.  Engagement  to  ransom  ship  binds  ship,  fteight  money  and 

carg^. 

1027.  Authority  to  sell  the  ship  and  cargo. 

1028.  Abtndonment  terminates  master's  power. 

§  1018.  A  shipmaster  is  a  general  agent  for  the  owner  ^f^^^^ 
of  his  ship  in  all  matters  concerning  the  same.    He  has  ter. 
aathority,  if  it  is  necessary  to  enable  him  to  complete  his 
voyage,  and  neither  the  owner  of  the  ship  nor  his  proper 
agent  for  sach  matters  can  be  consulted  without  injurious 
delay,  to  borrow  money  on  the  credit  of  the  ship. 

The  Fortitude,  3  Sumn.^  228;  Weston  r.  Wright,  *l  I£.  ^ 
Wi^  396 ;  Arthur  v.  Barton,  6  td,  138.  See  Beldon  v. 
Campbell,  6  Exch.,  886. 

§  1019.  Unless  otherwise  expressly  agreed,'  or  unless  ?«rj{ff^. 
the  contracting  parties  give  exclusive  credit  to  the  owner,"  contijcuto 
the  master  is  personally  liable  upon  his  contracts  relative 
to  the  ship,  even  when  the  owner  is  also  liable. 

*  Story  Ag.,  g  294. 

•  /d,  §  296. 

§  1020.  He  is  liable  to  third  persons  for  the  acts  or  LUbnity^ 

for  act<  of 

negligence  of  persons  employed  upon  the  vessel,  who  are  ^^^^^ 
not  appointed  by  him,  to  the  same  extent  as  if  they  were.  Jg}>»  »• 

Denison  v.  Seymour,  9  Wend,  8. 

§  1021.  He  is  not  responsible  for  the  negligence  of  a  Responiibi- 
pilot  whom  he  is  bound  by  law  to  employ,  but  if  he  is  al-  iiSmSS?*' 
lowed  an  option  between  pilote,  or  required  only  to  pay      ^ 
compensation  to  a  pilot  whom  he  does  not  choose  to  employ, 
he  is  80  responsible. 

Btoij  Ag.,  §  iM^  note. 
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Fvircrto^        §  1022.  The  master  may  procure  all  necessary  repairs 
and  supplies  for  the  ship,  and  may  engage  goods  and  pas- 
sengers for  carriage,  and  his  contncts  for  these  purposes, 
Und  the  owner  or  other  person  mentioned  in  section 
to  the  full  amount  of  the  yalue  of  the  ship  and  freight 

3  Kent  Gool,  161. 

§  1023.  The  master  during  the  voyage  has  command  of 
the  ship,  of  the  crew  and  of  all  on  board,  being  responsible 
for  the  abuse  of  his  command. 

dSuStAfy  §  1024  In  a  forrign  port  the  master  may  bind  the  ship 
^^^T''^     <^<1  fieight-money  by  a  charter-party. 

3KeotOonL,  161. 

^^IJSq£         §  1025.  The  master  of  a  foreign  ship^  in  the  absence  of 
mu  iM^oT  the  owners,  or  a  majority  of  them,  may,  if  necessary,  hy- 
^^''^         pothecate  the  fireight-money  as   well   as    the    ship,    to 
raise  money  requisite  for  the  completion  of  the  voyage; 
and  he  may  also  sell  a  part  of  the  cargo  for  the  same  pur- 
pose. 

3  Kent  Com.,  172, 173. 

^^^  §  1026.  In  case  of  capture  of  the  ship,  the  master  may 

■h??bind  ®°8*8®  ^  P^y  *  ransom  for  it  in  money  or  in  part  of  the 
moneyllS*  cargo,  and  his  engagement  will  bind  the  ship,  £reight 
^*'*°-         money  and  cargo. 

lb. 

toseu  §  1027.  If  the  voyage  is  broken  up  beyond  the  possi- 

andoL^.    bility  of  pursuing  it,  the  master  may  sell  the  ship  and 
cargo  for  the  benefit  of  the  owners. 

lb. 

menttermi-      §  1028.  The  power  of  the  master  to  bind  the  owner, 
t«r*i  power,  ceases  upon  the  abandonment  of  the  ship  and  freight 
money  to  insurers. 

3  Ksnt»  331. 
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TITLE  XI. 

PABTNERSHIP. 

Qhiprr    L  Partnership  in  general 
n.  General  Partnership, 
in.  Special  Partnership. 

CHAPTER  I. 

PABTNEB8HIP  IK  QEKEBAL. 

>  Abxioli  I.  PartQcrahipy  whflt»  and  how  fonned. 
n.  Partnership  property, 
in.  ICutual  obligations  of  partoera. 
lY.  Benundation  of  partnership. 

ARTICLE  L 

PABTBTSBBHIP,  WHAT,  AND  HOW  VOBKXD* 

SionOH  1029.  Partnership  defined. 

1030.  Pormation  of  partnership. 

§  1029.  The  contract  of  partnership  is  an  agreement  be-  SSSS^^ 
tween  two  or  more  persons  to  divide  between  them  the 
profits  and  losses  of  any  bosiness^  in  which  a  single  person 
may  lawfully  engage. 

'  Beynolds  v.  Cleveland,  4  Cbio.,  282 ;  Porter  v.  McClure, 
15  Wend.,  187. 

§  1080.  Partnership  can  be  formed  only  by  the  consent  ^f'Samn 
of  all  the  parties  thereto,  and  therefore  no  new  partners  "^ 
can  be  admitted  without  the  consent  of  every  member  of 
the  firm. 

Story  on  Partzu,  §  6. 
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ARTICLE  XL 


PftrtB«nhip 

property, 

oeflned. 


FABTmSBSHIP   PSOPSBTT,   AND   INTBBEST8    OF   THB    PABTNEBS 

THEREIN. 

SicnoH  1031.  Partnership  property,  defined. 

1033.  Partner's  interest  in  partnership  property. 

1033.  Partner's  share  in  profits  and  losses. 

1034.  Partner  may  require  application  of  partnership  property  to 

payment  of  debts. 

1035.  Beal  property  of  partnership. 

§  1081.  The  partnership  property  consists  of  all  that  is 
contributed  to  the  common  stock  at  the  formation  of  the 
partnership,  and  of  all  that  is  subsequently  acquired  by 
the  partnership. 

Code  Napoleon,  art  1839. 


Partner*! 
interest  in 


§  1082.  The  interest  of  each  partner  extends  to  every 
gSjJJjJJ**'^  portion  of  the  partnership  property. 

Sto.  on  Part,  §  16;  2  Blacks.  Com.,  182. 


Partner*i 
share  in 

1>roflte  and 
oMee. 


§  1033.  In  the  absence  of  any  agreement  on  the  subject, 
the  shares  of  the  partners  in  the  profit  or  loss  of  the  busi- 
ness are  equal/  and  each  partner's  share  of  the  property 
of  the  firm  is  the  value  of  his  original  contribution,  in- 
creased or  diminished  by  his  share  of  profit  or  loss.* 

*  Gould  V.  Gould,  6  Wend.f  263 ;  Kobinson  v.  Anderson, 
7  De  O.,  K  ^  (?.,  239 ;  20  Beav, ,  98. . 

*  The  cases  upon  this  point  are  not  clear,  but  the  rule 
here  stated  appears  to  be  just 

§  1034.  Each  partner  may  require  the  partnership  pro- 
perty to  be  applied  to  the  discharge  of  the  partnership 
debts,  and  has  a  lien  upon  the  shares  of  the  other  partners 
for  this  purpose. 

Skip  V.  Harwood,  2  Stcanst,  686;     West  v.  Skip,    1 
Fm.,  5r.,  239;    Doddinprton  v.  Hallett,  id,  498  ;    Exp. 
Ruffin,  6  F«.,  119;  Exp.  Williams,  11  id,  3;    Holder- 
ness  V.  Shackels,  8  5.  #  C,  612. 

§  1035.  The  real  property  of  the  partnership  is  held  by 
partnenhip  the  Same  title,  and  governed  by  the  same  rules,  as  personal 
property,  except  as  to  transfers  thereof. 


Partner 
may  require 
application 
of  portner- 
•hip  prop- 
erty to  nay- 
moDt  or 
debta. 


Beal  pro- 
perty of 
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ARTICLE  m. 

ICUTUAL  OBUOATIOKS  OF  PARTNSBS. 

BlonojK  1036.  Partnert  trastees  fi>r  each  other. 

1037.  Good  faith  to  be  observed  between  partners. 

1038.  Mutual  liability  of  partners  to  account 

1039.  No  oompensatioQ  for  aervioes  to  tirm. 

§1036.  The  relations  of  partners  are  coDfidential.    They  SSSJSTibr 
are  trustees  for  each  other,  within  the  meaning  of  chapter  I  •'**'  *^***'- 
of  the  title  on  Trusts.    Their  obligations,  as  such  trustees, 
are  defined  bj  that  chapter. 

§  1087.  In  the  formation^  and  conduct"  of  the  partner-  g^^*^ 
ship,  and  in  all  proceedings  connected  with  its  dissolution  {weM^St- 
and  liquidation,'  every  partner  is  bound  to  act  in  the  high-  ^'^*^ 
est  good  fiiith'  toward  his  co-partners.    He  may  not  obtain 
any  advantage  over  them  in  the  partnership  affairs  by  the 
dighest  misrepresentation,  concealment,  threat,  or  adverse 
pressure  of  any  kind.' 

'  nichens  v,  Conpjeve,  I  R  ^  Myl^  150;  Fawcett  v. 

Wliitehouse,  id,  132;  Beck  r.  Kantorowicz,  3  Kay  ^J,, 

230. 
•  Code  Justin.,  IV.,  37,  3;  Burton  v,  Wookey,  6  Madd.^ 

367. 

Blisset  V.  Daniel,  10  ffarey  493,  622,  636;  Perens  v. 

Johnson,  3  Sma.  ^  G^  419;  Maddeford  v,  Austwick, 

1  Sim,,  89;  affirmed,  2  Uyl  #  JT.,  279;  Chandler  r. 

Dorsett,  Finch^  431;  Featherstonhaugh  v.  Fen  wick,  17 

Vea.,  298;  Anderson  v.  Lemon,  8  N,  F.,  236. 

§  1038.  Each  partner  must  account  to  the  partnership  JJU^/^ 
for  everything  that  he  receives  on  account  thereof,  and  is  JJJ^SJ*® 
entitled  to  receive  from  it  everything  that  he  properly  ex- 
pends for  the  benefit  thereof,  and  to  be  indemnified  for  all 
losses  and  risks  which  he  necessarily  incurs  on  its  behalf. 

PoUiier  on  Partnership,  127-130;  Crozton's  case,  6  Dt 
O,  #  5m.,  432 ;  Sedgwick's  case,  2  Jur.  {N.  S.\  949 ; 
Chippendale's  case,  4  De  (?.,  M.  ^  (7.,  19. 
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KoeoBwaa-  §  10S9.  In  the  absence  of  an  agreement  on  the  subject, 
MTTioMto  no  partner  is  entitled  to  any  compensation  for  services 
*™'  rendered  by  him  to  the  partnership. 

Gouraen  r.  Hamlin,  2  Duat,  613;  Caldwell  w,  Lieber,  Y 
Faige,  483 ;  Bradford  v.  Kimberij,  3  Johu.  CK,  434; 
Franklin  v.  Bobinaon,  1  id.,  16S. 


ARTICLE  IV. 

JUENUNCIATION  OF  PABTNXBSHIP. 

Sionov  1040.  Benundation  of  ftiture  profits  exonarates  from  taUat  lia* 

biUty. 
1041.  Effect  of  renunciation. 


§  1040.  A  partner  may  exonerate  himself  fiom  all  fhtare 
tueproiia  liability  to  a  third  person  on  account  of  the  partnershia 
mSr  by  «noancing.  in  good  fidth.  .U  participation  in  its  future 

profits,  and  giving  notice  thereof  to  such  third  personi  and 

to  his  own  co-partners. 

§  1041.  After  such  renunciation,  the  renouncing  partner 
cannot  claim  any  profits  of  the  partnership,  and  his  oo* 
partners  may  proceed,  as  with  his  consent,  to  dissolve  the 
partnership. 


of 

FMIBBda- 

ttoa. 


CHAPTER  n. 

OF  GENERAL  PARTNERSHIP. 

AmoLE  L  What  is  a  general  partnership. 

n.  Powers  and  authority  of  partners, 
in.  Mutual  obligations  of  partner, 
rv.  Liability  of  partners. 
Y.  Termination  of  partnership. 
YL  Of  the  use  of  fictitious  names. 


ARTICLE  L 


WHAT  IS   A  GENERAL  PARTNEBSHIP. 


Gentral 
partner^ 


SscnON  1042.  General  partnership,  what 


§  1042.  Every  partnership  that  is  not  formed  in  accord 
aSprwhat.   ance  with  the  law  concerning  special  partnership,  is  a 
general  partnership. 
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ARTICLE  n. 

POWXBS  AND  ▲UTHOBITT  OF  PABTNEB8, 

Saonov  10i3.  Power  of  majority  of  partner. 

1044.  Authority  of  individual  partner. 

1045.  Assignment  of  partnership  property. 

§  1043.  Unless  otherwise  expressly  stipulated,  the  deci-  ^^^^^f 
sion  of  the  majority  of  the  partners  binds  the  partnership  p»rtn«»« 
in  the  conduct  of  its  business. 

Such  decision  is  binding  in  the  due  course  of  the  business, 
(Kent  V.  Jackson,  2  De  O.,  K  ^  G.j  4,9 ;  14^  Beav.^  367 . 
Bryon  v.  Met  daL  Omn.  Co.,  31>e  0.  ^  J.,  123,)  and  in 
nothing  else.  (Natusch  v.  Irving,  Gow  on  Partn.^  398; 
Bagshaw  v.  Eastern  Union  R.  R,  7  J9are,  114;  2  Mden, 
^  G.f  389 ;  Simpson  r.  Denison,  10  ffare^  61 ;  Const  v, 
Harris,  Turn.  #  R,  496 ;  York  k  N.  Mid.  R.  XL  r.  Hud- 
son, 16  Beav.,  485 ;  Hodgkinson  v.  National  live  Stodc 
Ins.  Co.,  5  Jur.  [X.  5.],  478,  969.) 


§  1044.  Each  partner  is  a  general  agent  for  the  partner-  Anthori^ 
ship  in  the  transaction  of  its  business,  and  has  authority,  ^'^^itMr. 
in  the  absence  of  any  contrary  agreement,  to  do  whatever 
is  necessary  to  carry  on  such  business  in  the  ordinary 
manner. 

See  Brettel  v.  Williams,  4  Exch.,  630;  Dickmson  v.  Yal- 
py,  10  B,  ^  a,  128;  Ricketts  r.  Bennett,  4  C,  A,  686; 
Ex  parte  Chippendale,  4  De  G.,  K  ^  (?.,  19;  Harmaa 
r.  Johnson,  2  EU.  f  B.j  61 ;  Brown  v.  Eidger,  3  H.  4 
K,  853. 

§  1045.  An  assignment  of  the  whole  of  the  partnership  j^nin, 

property,  in  trust  for  the  benefit  of  creditors,  can  only  be  ^nnenhip 

made  with  the  consent  of  all  the  partners  who  can  be  con-  p^'p^'^^t. 
salted. 

Pettee  r.  Orser,  6  Bodiff.^  123;  Wetter  v.  Schlieper,  4 
E,  D,  Smith,  707;  Deming  v.  Colt,  3  ^ndf,,  284; 
Havens  v.  Hussey,  6  Paige,  30;  Hayes  v.  Heyer,  3 
iSSofuf/.,  293;  Fisher  «.  Murray,  1  E.  D.  Smith,  341; 
Ormsbee  v.  Davis,  6  R  /.,  442.  See  Mabbett  v.  White, 
12  K  r.,  442. 
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ARTICLE  m. 


ProflUof 

indiridnil 

I>artner. 


J>ntT  of  In- 

dividoml 

ptrtoer. 


Matt 

aocoont  to 
the  firm  for 
profit*. 


MUTUAL  OBLIGATIONS  OF  PABTNSB8. 

SsonON  1046.  Profits  of  individual  partner. 

1047.  Duty  of  individual  partner. 

1048.  Must  account  to  the  firm  for  profits. 

§  1046.  In  the  absence  of  any  agreement  on  the  subject, 
all  profits  made  by  a  partner  in  the  course  of  any  business 
usually  carried  on  by  the  partnership,  belong  to  the  firm. 

See  Russell  v.  Austwick,  1  Sinkf  62. 

§  1047.  No  partner,  who  has  undertaken  to  give  his  per- 
sonal attention  to  the  busines  of  the  partnership^  may  engage 
in  any  business  on  his  own  account  which  conflicts  with  that 
of  the  partnership,  or  which  prevents  him  from  giving  to 
such  business  all  the  attention  which  would  be  advantageous 
to  it 

See  Lock  v.  Ljnam,  4  Ir.  Eq.^  188;  Glassington  i^ 
Thwaitea,  1  Sim,  ^  Stu.^  124;  England  r.  Gnrliog;  S 
Bra  v.,  129.  Tlie  rule  does  not  seem  to  be  justly  appUoih 
ble  to  partners  who  contribute  property  only  to  tbe 
firm,  unless  in  peculiar  cases,  which  are  suffideDtl/ 
provided  for  in  the  general  rule. 

§  1048.  If  a  partner  transacts  business  on  his  own  ac 
count,  without  the  knowledge  or  without  the  consent  of 
his  partners,  which  he  could  not  have  transacted,  with- 
out the  facilities  afforded  him  by  the  partnership,  he  may 
be  required  by  any  partner  to  account  to  it  for  the  profits 
of  such  business. 

Russell  V.  Austwick,  1  iSVm.,  52. 


ARTICLE  IV. 


LIABIUTT  OF  PABTNEBS. 

Section*  1049.  Liability  of  partners  to  third  persons  and  to  each  other. 

1050.  Person  liable  as  a  partner. 

1051.  Person  not  liable  as  a  partner. 

JJjwmy  of  §  1049.  The  liability  of  partners  to  third  persons  is  the 
Mot  ^ITto  ^^^  ^  ^^^^  of  other  joint  debtors.  Their  liability  for  each 
•■•h  othw.   other's  acts  is  defined  by  the  title  on  Aqknct. 
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050.  Any  one  representing  himself,   or  permitting  ivnon 
:lf  to  be  represented,  as  a  partner,*  or  receiving,  or  vol-  partner, 
ily  acquiring  a  right  to  receive,  a  share  of  the  net  profits 
partnership  business,'  is  liable  to  third  persons  as  a 

er. 

*  Story  on  Partn.,  g§  64,  65 ;  Steams  v.  Haven,  14  Vt, 
640;  Griswold  9.  Waddington,  15  Joktu.j  57;  Whit- 
man V.  Leonard,  3  Pick.^  177. 

■  Wood  V.  Vallette,  7  Ohio  (K  S.\  172;  Grace  v.  Smith, 

2  W.  Blacks,,  998;  Waugh  v.  Carver,  2  ff.  Blacks.,  236; 
Bond  V.  Pittard,  3  JA  ^  W.,  357 ;  Cheap  v.  Cramond,  4 
B.  ^  Aid.,  063.  But  this  rule  is  most  earnestly  con- 
demned by  the  best  writers  on  the  subject  (Story  on 
Partn.,  §  36 ;  Lindley  on  Partn.,  40,  and  note),  it  has 
been  declared  to  be  a  bad  rule  by  eminent  judges  (see 
French  r.  Styring,  2  (7.  B.  [N.  &],  362;  Cox  v.  Uick- 
man,  9  td,  63) ;  and  its  very  foundation  seems  to  be 
shaken  by  the  Uouse  of  Lords.  (Cox  v.  Hickman,  9 
a  R  [N.  S.l  47.)         ^ 

051,  An  agreement  for  a  share  in  the  gross  receipts  Pemmnoi 
}usiness,'  or  for  a  compensation  for  services'  or  the  partatr 

f  property,"  to  be  equal  to  a  specified  proportion  of 
refits,  docs  not  of  itself  constitute  a  partnership,  or 
J  the  liability  mentioned  in  the  last  section. 

'  Story  on  Cont,  §  207 ;  Lindl.  on  Partn.,  38 ;  see  Hey- 

hoe  V.  Burge,  9  C.  A,  431. 
^Vanderburgh  v.   Hall,    20    WeruL,  70;    Rawlinson  v. 

Clarke,  \5  M.  ^  W.,  292;  Pottr.  Eyton,  3   C.  A,  32; 

Loomis  r.  Marshall,  12  Cbnn.,  69;  Burckle  v.  Eckharti 

3  N.  r.,  132;  1  Den.,  337;  Brockway  v.  Bumap,  16 
Barb.,  309. 

'  Heimstreet  v.  Howland,  6  Demo,  68. 


ARTICLE  V. 

TERMINATION   OF  THE   PABTNEBSHIP. 

:0N  1052.  Duration  of  partnership. 

1053.  Dissolution  of  partnership. 

1054.  Partner  entitled  to  dissolution. 

)o2.  If  no  term  is  prescribed  by  agreement,  for  the  Duration 
on  of  the  partnership,  it  continues  until  dissolved  by  j^^Jf^'^^ 
ner  or  by  operation  of  law. 
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DlMdntton 
of  purtner- 
■hlp. 


entitled  to 


§  1058   The  partnership  is  dissolved : 

1.  By  lapse  of  the  time  prescribed  by  agreement,  for  its 
duration ; 

2.  By  the  will  of  any  partner,  if  there  is  no  such  agree^ 
ment; 

S.  By  the  death  of  a  partner; 

4.  By  the  transfer,  to  a  person  not  a  partner,  of  the 
interest  of  any  partner  in  the  partnership  property ;' 

5.  By  war  or  the  prohibition  of  commercial  intercourse 
between  the  country  in  which  one  partner  resides,  and  that 
in  which  another  resides.' 

'  Heath  v.  Sanaom,  I  R  ^  Ad.,  176;  Johnson  v.  Erans, 
*l  If.ds  O.J  240 ;  Haberahon  v.  Blnrton,  I  De  0.  i  Sn^ 
121 ;  Kerot  v.  Burnand,  4  Buaa^  24*1 ;  Marquand  v.  N. 
Y.  Manufacturing  Co^  1*7  Johsu^  626. 

'  Griswold  %  Waddington,  16  Johna^  490 ;  16  ieLf  5t. 

§  1054.  Any  partner  is  entitled  to  a  judgment  dissolying 
the  partnership, 

1.  When  he,  or  another  partner,  becomes  legally  incapa- 
ble of  contracting ;' 

2.  When  another  partner  fails  to  perform  his  duties 
under  the  agreement  of  partnership,  or  is  guilty  of  serious 
misconduct ;' 

8.  When  the  business  of  the  partnership  can  be  carried 
on  only  at  a  permanent  loss.' 

*  Jones  V.  Noy,  2  Myl  #  JT.,  126 ;  Leaf  v.  Coles,  iDeGn 

M.  ^  G.,  m. 

•  Harrison  v.  Tennant,  21  Bear.,  482. 

"  Jennings  v.  Baddelay,  3  Kay  ^  J.,  78. 
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ABTICLE  VL 

OF  THS  USE  OF  FICTITIOUS  NAKBS. 

Saonoar  1055.  Fictitioas  name. 

1056.  Style  of  foreign  partnership. 

1057.  Continuation  of  style  of  firm  having  foreign  busineis  rela- 

tions. 

1058.  Certificate  stating  names,  Ac.,  of  persons  using  such  firm 

name  to  be  filed  and  published. 

1059.  Register  of  such  firms  to  be  kept  by  county  derk. 

1060.  Certified  copies  from  register  and  affidavits  of  publicatioD 

to  be  evidence. 

§  1055.  No  partnership  or  person  may  transact  business  Fictwoni 
by  a  fictitious  name,  or  in  the  name  of  a  person  not  inte- 
rested in  such  business)'  except  as  prescribed  in  this  article. 

'  3  R.  a  (5th  ed.),  978 ;  Laws  1833,  ch.  281. 

§  1056.  Commercial  partnerships,  established  and  trans-  gJJ*  <>' 
acting  business  in  places  without  the  United  States,  may  p«tnerAip 
use  their  partnership  names  or  firms  in  this  State.^ 

'  3  R.  &  (5th  ed.),  978;  Laws  1849,  ch.  347.    What  does 
it  mean? 

§  1057.  The  name  of  a  partnership  which  has  had  busi-  oontimia- 
ness  relations  with  places  without  the  United  States  may  of  urm  ha^ 

...  ing  foreign 

be  continued  in  use  by  the  persons  succeeding  to  its  business,  JjRJlS^l 
and  by  their  successors,  upon  compliance  with  the  provisions 
of  this  article,'  and  with  the  consent  of  the  persons,  if  living, 
whose  names  are  used.' 

*  3  R.  &  (5th  ed.),  6G;  Laws  1854,  ch.  400.    The  words 

"  foreign  countries  "  are  made  more  explicit 
'  Kew,  perhaps  implied  before. 

§  1058.  On  every  change  of  the  persons  continuing  such  oerttfleatet 
Mae  of  a  partnership  name,  the  person  acquiring  the  right  namM^Ac, 
to  use  it  must  sign  and  acknowledge  before  a  proper  ofiicer  nsing'radS 
for  that  purpose,  a  certificate  stating  the  name  of  each  per-  to  be  nied 
%on  dealing  under  such  name,  and  his  place  of  residence,  iiihed. 
and  must  file  the  same  with  the  clerk  of  the  county  in 
^hich  their  principal  place  of  business  is  situated,  and 
tntut  publish  such  certificate,  or  a  statement  containing 
<ie  thereof  onoe  in  each  week,  for  four  succes- 
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Bive  weeks,  beginning  within  one  week  after  his  first  using 
Bach  name,  in  the  state  paper,  and  in  a  newspaper  printed 
in  the  town  in  which  such  principal  place  of  business  is 
situated,  or,  if  no  newspaper  is  printed  in  such  town,  in 
one  printed  in  the  county  town  of  the  county.* 

'  3  R.  S.  (5th  ed.),  67 ;  Laws  1854,  cb.  400. 


Beeisterof  §  1059.  The  county  clerk  must  keep  a  register  of  such 
S&iSp?  names,  entering  in  alphabetical  order  the  name  of  every 
Sfa,^*^     such  partnership,  and  of  each  partner  therein. 


oertuied  §  1060.  Copics  of  the  entries  of  the  county  clerk  as 

^tterand  herein  directed,  when  certified  by  him,  and  affidavits  of 
publication  publication  as  herein  directed,  made  by  the  printer,  pub- 
denoe.   "     lisher  or  chief  clerk  of   a  newspaper,  are  presunaptive 
evidence  of  the  facts  therein  contained.^ 

>  3  R.  S.  (5th  ed.],  67 ;  Laws  1854,  dL  40a 

CEAPTEB  m. 

OF  SPECIAL  PARTNERSHIP. 

Article    I.  Formation  of  the  partnership. 

IL  Powers,  rights  and  duties  of  the  partners. 

III.  Liability  of  partners. 

IV.  Alteration  and  dissolution  of  the  partnership. 

ARTICLE  I. 

FORMATION   OF   THE   PARTNERSHIP. 

Sectiok  1061.  When  allowed. 

1062.  How  formed. 

1063.  Certificate  of  special  partnership,  contents  of. 

1064.  Proof  of  certificate. 

1065.  Certificate  to  be  filed  and  recorded. 

1066.  Affidavit  of  actual  payment  of  capital  by  special  partners 

to  be  tiled. 

1067.  Special  partnership,  when  formed. 
10G8.  Publication  of  certificate. 

1069.  Affidavit  of  publication. 

1070.  Effect  of  omission  or  informality  of  publication. 

1071.  Renewal  of  special  partnership  to  be  certified  and  pub- 

lished. 

When  §  1061.  Special  partnerships,  for  the  transaction  of  any* 

business"  except  banking  or  insurance,  may  be  formed  by 
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two  or  more  persons  in  the  manner  and  with  the  effect 
herein  prescribed.' 

'  The  words  "  mercantile,  mechanical,  or  manufacturing," 

omitted. 
'  The  words  "within  this  state  *'  omitted. 
•  1  R.  a,  764»  §  L 

§  1062.  A  special  paitnership  may  consist  of  one  or  more  gJJ'^lP*" 
persons,  called  general  partners,  and  one  or  more  persons 
called  special  partners. 

§  1063.  Persons  desirous  of  forming  a  special  partnership  S? ^^diu 

most  severally  sign  a  certificate,  stating :  cSoSSs*©? 

1.  The  name  under  which  sjich  partnership  is  to  be 
conducted; 

2.  The  general  nature  of  the  business  intended  to  be 
transacted; 

3.  The  names  of  all  the  partners,  and  their  residences, 
specifying  which  are  general,  and  which  are  special  part- 
ners; 

4.  The  amount  of  capital  which  each  special  partner  has 
contributed  to  the  common  stock; 

5.  The  periods  at  which  such  partnership  will  begin 
and  end. 

§1064.  Such  certificate  must  be  acknowledged  or  proved,  ^JJJJjJ|[^ 
as  to  the  several  persons  signing  the  same,  in  the  same  man- 
ner as  a  transfer  of  real  property. 

1  R.  S.,  764;  Laws  1837,  ch.  129. 

§  1065.  Such  certificate,  when  duly  acknowledged  and  toSeMed 
certified,  must  be  filed  with  the  clerk  of  the  county  in  ^^^^^f*- 
which  the  partnership  is  to  have  its  principal  place  of  busi- 
ness, and  must  be  recorded  by  him  at  large,  in  a  book  kept 
for  that  purpose,  open  to  public  inspection.  A  transcript 
of  the  same,  duly  certified  by  such  clerk  under  his  official 
seal,  must  be  filed  and  recorded  in  like  manner  in  the  office 
of  the  clerk  of  every  county  in  which  such  partnership  has 
a  place  of  business. 

1  R.  S.,  764,  765. 

§  1066.  An  affidavit  of  one  or  more  of  the  general  or  jJ^Si^*^' 
speciid  partners,  stating  that  the  sums  specified  in  the  cer-  SSj{;qL 
tificate  as  having  been  contributed  by  each  of  the  special  ■p«>*»i 
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putaer  to     partners,  have  been  actually  and  in  good  faith  paid  in  cash, 
must  be  filed  in  the  same  office  with  the  original  certificate. 

1  B  a,  765,  §  1,  omitting  the  words  *<At  the  time  of 
filing  the  original  oertiflcate,"  which  appear  to  be  un- 
necessary  and  emharrassing,  it  being  sufficient  to  pro- 
vide that  the  partnership  is  not  formed  until  the  aiBda* 
vit  is  filed. 

Special  §  1067.  No  special  partnership  is  formed,  until  the  pro- 

when  visions  of  the  last  four  sections  are  complied  with. 


formed. 


1  B.  S.,  "765,  §  8. 


PnbiicaUon      §  1068.  The  certificate  heretofore  mentioned,  or  a  state- 
cate.  ment  of  its  substance,  must  be  published  in  two  or  more 

newspapers,  designated  by  the  clerk  with  whom  the  origi- 
nal certificate  is  filed,  and  published  in  his  judicial  district 
Such  publication  must  be  made  once  a  week  for  six  weeks, 
beginning  within  one  week  from  the  time  of  filing  the 
certificate. 

1  R.  3.,  *165^  §  9,  as  construed,  Bowen  v.  Argall,  24 
Wend.^  501;  and  modified  b^  inserting  ** judicial"  in 
place  of  "  senate  "  district,  according  to  the  spirit  of  the 
statute  as  originally  framed. 

Affidavit  of  §  1069.  Affidavits  of  such  publication  made  by  the  print- 
pn    ca  on   ^^^  publisher  or  chief  clerk  of  a  newspaper,  may  be  filed  with 

such  county  clerk,  and  are  presumptive  evidence  of  the 

facts  therein  contained. 

1  R.  S.,  105,  §  10. 

Effect  of  §  1070.  If  such  publication  is  not  made,  the  partnership 

fnforaaiit^  IS  general  from  its  beginning.     But  if,  from  any  cause  be- 

of^^bUca-    yQ^(j  ^\^Q  control  of  the  partners,  the  publication  is  not 

made  in  exact  conformity  with  section  1068,  it  is  sufiB- 

cient  if  made  as  nearly  in  conformity  therewith  as  may  he 

in  their  power. 

Renewal  of  §  1071.  Every  renewal  or  continuance  of  a  special  part- 
tmrtncrahip  ncrship  must  be  certified,  recorded,  verified  and  published 
lied  and       in  the  samc  manner  as  upon  its  original  formation. 

pnbliBhed.  ^  ° 

1  R.  S.,  765,  ^  11. 
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ARTICLE  IL 

POWSBS,  BIGHTS  AND  DUTIES  OF  THB  PABTNEBS. 

SBcnON  1072.  Firm  name,  how  composed. 

1073.  Authority  of  special  partner. 

1074.  Hia  relation  to  his  co-partners ;  rights  in  respect  to  money 

loaned  to  the  firm. 

1075.  Special  partner  need  not  be  joined  in  suit  with  general 

partners. 

1076.  May  not  withdraw  his  capital 

1077.  Capital  withdrawn  to  be  restored. 

1078.  Certain  transfers  of  property,  void. 

§  1072.  The  business  of  the  partnership  must  be  con-  J^nMne, 
ducted  under  a  name,  consisting  of  the  names  of  one  or  s«d. 
more  of  the  general  partners  only,  without  the  addition  of 
the  word  "company,"  or  any  other  general  term. 

1 R.  a,  765,  §  13. 

§1073.  The  general  partners  only  have  authority  to  Anthorttr 
transact  the  business  of  the  partnership.     The  special  part-  parfier. 
ners  may  negotiate  business  for  it,  subject  to  the  subsequent 
approval  of  a  general  partner,  but  must  not  act  on  its  behalf 
in  any  other  manner. 

3  R.  S.  (5th  ed),  64;  Laws  1857,  ch.  414. 

§  1074.  A  special  partner  may  at  all  times  investigate  Hisreution 
the  partnership  affairs,  and  advise  his  partners  or  their  p^nnere; 
agents  as  to  their  manao^ement.*     He  may  also  lend  money  respect  to 

o  <->  -'  ^  •'     mooeyloan* 

to  the  partnership,  or  advance  money  for  it,  and  take  from  jj  to  the 
it  security  therefor,  and  as  to  such  loans  or  advances  has 
the  same  rights  as  any  other  creditor* ;  but,  in  case  of  the 
insolvency  of  the  partnership,  all  other  claims  which  he 
may  have  against  it  must  be  postponed  until  all  other  credi- 
tors are  satisfied.' 

*  1  R.  S.,  766,  §  17. 

•  3  R,  S.  (5th  ed.),  64,  §  17 ;  Laws  1857,  ch.  414. 
■  1  R.  a,  767,  §  23. 

§  1075.  The  general  partners  may  sue  and  be  sued  alone,  ^S^l'Sr 
in  all  matters  relating  to  the  partnership,  in  the  same  man-  Se  joined  in 


bejc 
■aft 


with 


ner  as  if  there  were  no  special  partners.  2«nena 

R.1 

34 


1  R.  a,  766,  §  14.  ^^•^ 
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M*y  not  §  1076.  No  special  partner  may,   under  any  pretense, 

hiscftpitai.  withdraw  any  part  of  the  capital  invested  by  him  in  the 
partnership  during  its  continuance.  He  may  receive  such 
lawful  interest,  and  such  proportion  of  profits,  as  may  be 
agreed  upon,  if  not  paid  out  of  capital  invested  in  the  part- 
nership by  him*  or  some  other  special  partner,*  and  is  not 
bound  to  refund  the  same  to  meet  subsequent  losses.' 

*  1  R.  S.,  766,  §  16. 

'  This  addition  is  manifestly  just.    Should  not  the  special 

partner  be  prohibited  from  drawing  interest  when  no 

profits  have  been  earned  ? 
"Code  of  La.,  2814. 

wiSdSiwn        §  1077.  If  any  special  partner  withdraws  capital  from 
toberMto-   i\^q  fij-j^.  Contrary  to  the  provisions  of  the  last  section,  he 
must  restore  the  same  with  interest. 

1 R.  a,  766,  §  16. 

Certain  §  1078.  Every  transfer  of  the  property  of  a  special  partp 

proDerty,  nership  or  of  a  partner  therein,  made  after  or  in  contem 
plation  of  the  insolvency  of  such  partnership  or  partner, 
with  intent  to  give  a  preference  to  any  creditor  of  such 
partnership  or  partner,  over  any  other  creditor  of  such 
partnership,  is  void  as  against  the  creditors  thereof;  and 
every  judgment  confessed,  lien  created,  or  security  given, 
in  like  manner  and  with  the  like  intent,  is  in  like  manner 
void. 

1  R.  S.,  T66,  §§  20,  21, 


ARTICLE  III. 

LIABILITY    OF   PARTNERS. 

Section  1079.  Liability  of  general  partner  in  special  partnership. 

1080.  Liability  of  special  partner:  wliat  acts  render  him  a  gene- 
ral partner. 

Liability  of        §  1079.  The  gcucral  partners  in  a  special  partnership  are 
partiicrin     liable  to  thc  suine  extent  as  partnei-s  in  a  general  j^artncr- 

epocial  <•  . 

partnership    Sill  p. 

Liability  of       §  1080.  The   contribution  of  a  special  partner   to   the 
partner.       Capital  of  the  firm,  and  the  increase  thereof,  is  liable  for  its 
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debts,  but  he  is  not  otherwise  liable  therefor*  except  as  fol-  what  acta 

'  '-  render  him 

lows:  a  general 

partner. 

1.  If  he  has  wilfully  made  or  permitted  a  false  or 
materially  defective  statement  in  the  certificate  of  the 
partnership,  the  affidavit  filed  therewith,  or  the  published 
announcement  thereof,  he  is  liable  as  a  general  partner  to 
all  creditors  of  the  firm ;" 

2.  If  he  has  wilfully  interfered  with  the  business  of  the 
firm,  except  as  i)ennitted  by  §  1073  and  §  1074,  he  is  liable 
in  like  manner;' 

3.  If  he  has  wilfully  joined  in,  or  assented  to,  an  act 
contrary  to  any  of  the  provisions  of  §  1072  and  §  1078,  he 
is  liable  in  like  manner  ;* 

4.  If  he  has  unintentionally  done  any  of  these  acts,  he 
is  liable  as  a  general  partner  to  any  creditor  of  the  firm 
who  has  been  actually  misled  thereby  to  his  prejudice.' 

»  1  R.  S.,  7G4,  §  2.  «  1  R.  8.,  765,  g  8. 

*  1  R.  S.,  766,  §  17.  «  1  R.  S.,  767,  §  22. 

•  See  Bowen  v.  Argall,  24  Wend.,  601 ;  Madison  County 

Bank  v,  Gould,  5  HiU,  309.     But  Bee  Smith  v.  Argall, 
6//itt,479;  3  Denio,  435. 

ARTICLE  IV. 

ALTERxVnON  ASD  DISSOLUTION. 

BicnON  1081.  Partnership  made  general  by  omission  to  notify  changes. 

1082.  Admission  of  new  special  partners  to  be  notified. 

1083.  Purcliases  of  interest  of  special  partner  may  become  a 

special  partner. 

1084.  Dissolution  of  special  i  artnership. 

§  1081.  The  partnership  becomes  general,  if  within  ten  Partnerihip 
days  after  any  partner  withdraws  from  it  or  any  new  part-  raibyomit- 
ner  is  received  into  it,  or  a  change  is  made  in  the  nature  tiiychangea 
of  its  business,  or  in  its  name,  a  certificate  of  such  fact, 
signed  by  one  or  more  of  the  partners,  is  not  filed  with 
the  clerk  with  whom  the  original  certificate  of  the  partner- 
ship was  filed. 

3  R.  S.  (5th  ed.),  63,  §  12,  modified  by  omitting  the 
clause  concerning  *•  alterations  in  the  names  of  the 
general  partners"  and  "in  the  capital  or  shares  of 
tl;o  special  partners."  The  capital  of  the  special  part- 
ners cannot  be  diminished,  and  it  is  not  easy  to  see 
why  any  other  clianges  need  be  made  publia 
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of 


{  1062.  Sew  spedal  partners  may  be  admitted  into  the 
Mjiti^  partnership  upoa  a  certr&eate.  stating  the  names,  residences, 
and  oontribatzoQS  to  the  coomion  stock,  of  each  of  such 
partners,  signed  bj  each  of  them,  and  bj  the  general  part- 
ners, verified  according  to  §  1066,  being  acknowledged  or 
proved,  and  filed,  3Cs!ording  to  §§  1064  and  1065,  with  the 
derk  with  whom  the  original  certificate  of  the  partnership 
was  filed. 

3  B.  3.  (5&  e<LX  €3»  aliglitij  modified. 


of  krtcrMt 


§  1083.  A  special  partner,  or  his  legal  representatives, 

^^ZS^t,  ^^^J  ^U  his  interest  in  the  partnership,  and  the  purchaser 

JSLjJ*'^  thereof  may,  with  the  consent  of  the  other  partners,  be- 

!=^-       come  a  speSl  partner,  withoat  changing  the  nature  S  the 

partnership,  upon  filing  a  notice  of  such  sale  with  the 

clerk  with  whom  the  original  certificate  of  partnership  was 

filed,  within  ten  days  after  such  sale. 

3  R.  a  (5th  ed.X  63. 

Jf^JSJS*"  §  1084.  A  special  partnership  is  subject  to  dissolution  in 
'•'^■*^^  the  same  manner  as  a  general  partnership,*  except  that  no 
dissolution  by  the  acts  of  the  partners  is  complete,  until  a 
notice  thereof  has  been  filed  and  recorded  in  the  office  of 
the  clerk  with  whom  the  original  certificate  was  recorded^ 
and  published  once  in  each  week  for  four  weeks,  in  a  news- 
paper printed  in  each  county  where  the  partnership  has  a 
place  of  business,  and  in  the  state  paper.* 

*  Ames  f.  Downing,  1  Bradf^  321. 
M  R.  S.,  767,  g  24. 
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TITLE  Xn. 

IKSUBAJ^CE. 

Gbapter  I.  General  principles  of  insurance. 
n.  Marine  insurance, 
in.  Fire  insurance. 
lY.  Life  and  health  insurance. 


CHAPTER  L 

GENERAL  PRINCIPLES  OF  INSURANCE. 

'  In  this  chapter  are  inserted  some  rules  which  have  been 
judiciallj  determiDed  only  in  their  application  to  par- 
ticular species  of  insurance,  but  which  are  deemed 
applicable  to  all  classes. 

AsnoLE  L  Nature  of  the  contract 
IL  Parties. 

HL  Insurable  interest 
IT.  Concealment  and  representation. 
V.  The  policy. 
VI.  Warranties. 
YIL  Premiums. 
Yin.  Perils  and  their  causes 
IX.  Notice  of  loss. 
X.  Double  insurance. 
XL  Re-insurance, 
xn.  Various  kinds  of  insurance. 


ARTICLE  L 

NATURE  OF  THE  CONTRACT* 

SionoM  1086.  Insurance  a  contract  of  indemnitiy. 

1086.  Meaning  of  terms  used. 

1087.  Agreement  to  insure. 

1088.  Modifications  of  the  contract 

1 1086.  Iiifitiranoe  is  a  contract  whereby  one  party,  for  a  inamam% 
ocnudderationi  undertakes  to  in  emnify  the  other  aminat  ladnm^ 
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loss,  damage  or  liability,  arising  from  an  unknown  or  oon- 
tingent  event* 

^  It  may  be  doubted  whether  tliis  definition  is  tme  ss  re* 
epects  life  insurance.  In  England,  it  is  held  tliat  it  is 
not  a  contract  of  indemnity.  (Dalby  v.  India  Life  Assn- 
So.,  15  a  B.,  365.)  But  a  late  decision  in  this  state 
(Ruse  V.  Mut.  Benefit  Ins.  Co.,  23  K  F.,  516,)  seems  to 
involye  a  conclusion  sustaining  the  text 

J^Jjg^       §  1086.  The  person  indemnified  is  called  the  insured 

The  events  contemplated  as  the  source  of  danger  are 
called  the  perils  or  risks. 

The  person  who  undertakes  to  indemnify,  is  called  the 
insurer.* 

The  sum  agreed  upon  in  consideration  of  the  undertaking 
to  indemnify,  is  called  the  premium. 

The  instrument  in  which  the  agreement  is  set  forth,  is 
called  the  policy. 

'  As  underwriting  is  not  in  use  in  this  country,  we  hate 
used  the  term  insurer  in  all  cases,  instead  of  under- 
writer. 

t^Smrr'  §  1087.  The  acceptance  of  an  application  for  insurance 
by  the  insurer  constitutes  a  valid  agreement  to  insure, 
except  where  the  insurer  is  one  required  by  law  to  contract 
in  another  form  exclusively. 

ifwfi^ofthe       §  1088.  The  provisions  of  this  title  in  reference  to  con- 
contract,       cealment  and  representations,  apply  as  well  in  case  of  a 
modification  of  the  contract  as  to  its  original  formation. 


ARTICLE  II. 

PABTIBS  TO  THE  CONTRACr. 

SicnON  1089.  Who  may  insure. 

1090.  Who  may  be  insured. 

1091,  1092.  Assignment  to  mortgagee. 
1093.  Agent  may  treat  contract  as  his  own. 

Who  may  §  1089.  Any  one  who  is  capable  of  making  a  contract 
may  be  an  insurer.  But  this  section  does  not  affect  the 
restrictions  imposed  by  special  statutes  upon  foreign  cor- 
porations, non-residents  and  others. 
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g  1090.  Any  one  who  has  an  insurable  interest  except-  Who  may 
iDg  only  an  alien  enemy,  may  be  insured. 

§  1091.  Where  the  owner  of  property  mortgaged  effects  aJjjRo 
insurance  in  his  own  name,  providing  that  the  loss,  if  any,  S°ttSf** 
is  payable  to  the  mortgagee,  or  assigns  a  policy  of  insurance  ^^^^ 
to  the  mortgagee  with  the  assent  of  the  insurer,  the  insu- 
rance is  deemed  to  be  upon  the  interest  of  the  mortgagor, 
rhe  mortgagee  does  not  cease  to  be  a  party  to  the  original 
oontract,  and  any  act  of  his  which  would  otherwise  render 
the  policy  void  will  have  the  same  effect,  although  the  pro- 
perty is  in  the  hands  of  the  mortgagee. 

Grosvenor  v.  Atlantic  Fire  Ins.  Co.,  UN.  K,  391 ;  Buf- 
falo Steam  Engine  Works  v.  Sun  Mutual  Ins.  Co.,  id,^ 
401 ;  Bidwell  v.  Northwestern  Ins.  Co.,  19  tdL,  179. 

§  1092.  If  the  insurer,  at  the  time  of  his  assent  to  the  "• 
transfer  of  the  policy,  imposes  further  obligations  on  the 
assignee,  making  a  new  contract  with  him,  the  acts  of  the 
mortgagor  cannot  affect  his  rights. 

Ibid. 

§  1093.  When  one  procures  an  insurance  for  another  Agent  maj 
without  the  authority  of  the  latter,  the  latter  may  ratify  it,  tract  at  hii 
but  at  any  time  before  such  ratification,  the  former  may 
treat  the  contract  as  if  it  were  his  own. 

StUweU  V.  Staples,  19  Ni  K,  134. 


ARTICLE  m. 

mSUBABLE  INTEBEST. 

Sionoir  1094.  Insurable  interest  defined. 
1096.  Interest  in  things. 

1096.  Expectancies. 

1097.  Measure  of  interest. 

1098.  Insurance  without  interest,  illegal. 

1099.  When  interest  must  exist 

§  1094.  Every  interest,  in  a  thing  movable  or  immova-  insiiniMt 
ble,  or  in  the  obligation  of  a  person,  or  any  relation  to,  or  deflnad. 
liability  in  respect  of,  the  same,  such  that  a  contemplated 
peril  might  dkectly  damnify  the  insured,  is  an  insurable 
interest 
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Xer«tzp«o> 

tondti. 


§  1095.  An  insurable  interest  in  a  tiling  may  consist  in: 

1.  An  existing  right  of  property ; 

2.  An  inchoate  right  founded  on  such  existing  right; 

8.  An  expectancy  coupled  with  such  an  existing  ri^t 
in  that  out  of  which  the  expectancy  arises. 

§  1096.  A  mere  contingent  or  expected  interest  in  any 
thingi  not  founded  on  any  actual  right  or  property  in  the 
thing,  nor  upon  any  valid  contract  for  it|  is  not  an  insur- 
able interest. 

Stockdale  v.  Dunlop,  ^  K  Jt  Wi,  224;  Devanz  v.  Stede, 
6  Bing,  K  C7.,  358;  Luoena  v.  Crawford,  3  J3L  dfc  P^  94. 

XaMiire^       §  1097.  The  measure  of  an  insurable  interest  in  propertj 
propertj.      is  the  extent  to  which  the  insured  might  be  danmifioi  by 
loss  or  injury  thereo£ 

§  1098.  The  sole  object  of  insurance  is  the  indemnity  of 
the  insured,  and  if  he  has  no  insurable  interest  the  contract 
is  void. 

1  R.  8.,  662,  g§  8-10;  1  Duer  Ins^  94;  Ruse  v.  Hot 
Ben.  Ins.  Co.,  23  If,  K,  516. 

§  1099.  The  interest  insured  must  exist  at  the  time  of 
the  loss,  but  need  not  exist  before. 

2  Thunt,  237  ;  8  Miss^  615 ;  4  id.,  336,  337 ;  3  Swnn.,  141 
Perhaps  this  ought  to  be  qualified  bj  excepting  fift 
insurance  from  the  cases  in  which  interest  at  the  time 
of  loss  is  necessary.  (Compare  Dalbj  «.  India  life  Ins. 
Co.,  15  Com,  R,  365 ;  with  Ruse  v.  Mat  Ben.  Ins.  Co, 
23  -W:  r.,  516.) 


Inmranoe 
without 
interett 
m«fal. 


Whenlnt^ 
rest  most 
exist. 
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ARTICLE  IV. 

CONORAIMRlSrr  AND  BEPBESENTATIONS. 

SionOH  1100.  What  must  be  disclosed. 

1101.  Test  of  materiality. 

1102.  Natare  of  interest. 

1103.  Representations. 

1104.  Effect  of  concealment  or  misrepresentation. 
1106.  Fraudulent  warranty. 

1106.  Matters  of  opinion. 

§  1100.  Each  party  must  communicate  to  the  other,  w^tmnrt 
frankly,  in  good  faith,  all  material  facts  within  his  know- 
ledge, which  the  other  has  not  the  means  of  ascertaining. 

Though  a  fuller  disdoeure  is  required  in  marine  insurance 
(see  chapter  thereon,  tn/ra),  it  depends  not  on  a  differ- 
ence of  principle  but  of  the  extent  to  which  the  insurer 
may  be  deemed  cognizant  of  the  facts.  An^.  Ins.,  234. 

§  1101.  Materiality  is  to  be  determined  not  by  the  event,  JSlSiaity. 
but  solely  by  the  probable  and  reasonable  influence  of  the 
facts  upon  the  party  to  whom  the  communication  is  due, 
in  forming  his  estimate  of  the  disadvantages  of  the  pro- 
posed contract  or  in  making  his  inquiries. 

2  Duer  Ins.,  382-403. 

§  1102,  The  nature  or  amount  of  the  interest  of  the  in-  gJ^ES  "*' 
surer  need  not  be   communicated    unless  in  answer  to 
inquiry,  except  in  cases  mentioned  in  section 

Tyler  v,  Min&  Fire  Ins.  Co.,  12  Wend.,  607;  16  tdL,  386 ; 
2  Am.  Lead,  Caa.^  467. 

§  1108.  Representations  may  be  oral  or  written.    They  ^JJJf*****^ 
may  be  made  at  the  same  time  as  the  policy  or  before  it 

§  1104.  The  falsity  of  a  representation  of  that  which  is  ™^5 
material,  or  the  concealment  of  that  which  ought  to  have  »f°*9'^ 
been  communicated,  avoids  the  policy.  §«ntatioii. 

§  1105.  An  intentional  and  fraudulent  omission  to  com-  ^JJjJ^* 
mnnicate  matters  that  prove  or  tend  to  prove  the  falsity  of 
a  warrantyi  avoids  the  policy. 

2  Doer  Ins.,  436,  6^ 
95 


274  THE  CIVIL  CODE 

MAtten  of  §  1106.  Neither  party  is  bound  to  communicate,  even 
upon  mquirj,  his  own  judgment  upon  the  matters  m  ques- 
tion. 

2  Duer  Ins.,  683. 


ARTICLE  V. 

THE  POUCT. 

Sbotiok  1107.  Bequisites  of  the  policy-. 

1108.  Whose  interest  is  oorered. 

1109.  Insurance,  bj  agent  or  trustee. 

1110.  Insurance,  bj  part  owner. 

1111.  Oeneral  terms. 

1112.  Successive  owners. 

1113.  Transfer  of  the  thing. 

11 14.  Qualified  interests. 

1115.  Description  of  the  thing. 

1116.  Open  and  valued  policies. 

1117.  Open  policy,  what. 

1118.  Valued  policy,  what. 

1119.  Running  policy,  what 

1120.  Delivery  of  policy. 

^^^^        §  1107.  The  policy  must  specify : 

policy.  ^   rpj^^  parties  between  whom  the  contract  is  made ; 

2.  The  rate  of  premium  ; 

3.  The  subject  insured ; 

4.  The  risks  insured  against ; 

5.  The  period  during  which  the  insurance  is  to  continue. 

In  certain  cases  it  must  also  specify  the  interest  of  the 
insured. 

whoMinte-       §  1108.  When  the  name  of  the  person  intended  to  be 
covered.       insured  is  specified  in  the  policy,  it  can  be  applied  only  to 
his  own  proper  interest. 

Kemble  v.  Rhinelander,  3  Johns.  Cas.^  134,  and  see 
5  Wend.,  541 ;  2  Johns.  Cos.,  329;  2  Cai^  203;  11  Johns^ 
302. 

^'iSrator  §  1109.  When  an  insurance  is  made  by  an  agent  or 
*™^^  trustee,  the  fact  that  his  principal  or  beneficiary  is  the 
person  really  insured  may  be  indicated  by  general  words 
in  the  policy,  but  even  such  general  words  are  not  neces- 
sary if  the  agent  or  trustee  is  described  as  such  in  the 
policy. 
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§  1110.  To  render  an  insurance  eflTective  by  one  partner*  jumnuwt 
part-owner,'  applicable  to  the  interest  of  his  co-partners  owner, 
of  other  part-owners,  it  is  necessary  that  the  terms  of 

^lie  policy  should  be  such  as  are  applicable  to  the  joint  or 

c^ommon  interest 

'  Graves  v.  Merchants*  Ins.  Co.,  2  Oranchf  440 ;  Pearson 
V.  Lord,  6  Ma88,f  81 ;  Turner  v.  Burrows,  6  Wend.^  641 ; 
3  Kent  Com.,  258. 

*  Toomey  v.  Bedford  Ins.  Co.,  8  Jtfefc.,  348 ;  Id.  v.  Warren 
Ids.  Co.,  1  Mde^  16.  But  see  Holmes  v.  U.  Ins.  Co.,  2 
JoluM,  Ca8.j  329 ;  and  Lawrence  «.  Seyor,  2  Cktines,  203* 

§  1111.  When  the  description  of  the  insured  is  so  gene-  gj^ 
jal  that  it  may  comprehend  any  person,  or  any  class  of 
persons,  he  only  can  claim  the  benefit  of  the  policy  who 
can  show  that  it  was  intended  to  include  him. 

NewsoD  t;.  Douglass,  7  Marr.  A  Johna.^  451 ;  Seamans 
V.  Loring,  1  Maaoriy  127. 


BuooesriTt 
owners. 


§  1112.  The  policy  may  be  so  framed  that  it  will  inure 
to  the  benefit  of  whomsoever,  during  the  continuance  of 
the  risk,  may  become  the  owner  of  the  interest  insured. 

§  1113.  A  mere  transfer  of  the  thing  insured  does  not,  J^eSi*'^' 
unless  the  policy  so  provides,  transfer  the  policy,  but  sus-  *n»«^ 
pends  it  until  the  same  person  becomes  owner  of  both  the 
policy  and  the  thing  insured. 

2  Pars.  Mar.  L.,  42. 

§  1114.  If  the  insured  is  not  an  owner  of  the  thing  in-  2S2t? 
sared,  but  possesses  only  a  partial  or  qualified  property 
therein,  his  interest  must  be  stated  in  the  policy  in  order 
to  make  the  insurance  valid. 

2  Duer  Ins.,  463. 

§  1115.  The  thing  insured  must  be  plainly  described  STg^g^S 
upon  the  face  of  the  policy.     And  the  contract  of  insurance 
embraces  no  other  subject  than  that  described. 

Phillips  on  Ins.,  §  415;  Cheriot  v.  Baker,  2  Johna^  351. 

§  1116.  Policies  are  either  open  or  valued.  SiSed^ 

policies. 

§  1117.  An  open  policy  is  one  in  which  the  value  of  op«;jg*- 
the  subject  insured  is  not  fixed  by  the  policy,  but  is  lefk  to 
be  aaoertained  in  cass  of  loss. 

8  Kent  CkmL,  271 
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vainea  pdi-  §  1118.  To  constitute  a  valued  policy  tiie  contract  must 
express  on  its  &ce  the  agreement  that  the  thing  insured 
shall  be  valued  at  a  sum  specifically  mentioned. 

Laurent  v.  Chatham  Fire  Ins.  Co.,  1  EdO^  41 ;  3  Kent, 
272. 

pSSqrSriiat  §  1119.  A  running  policy  is  one  which  contemplates 
successive  insurances,  and  provides  that  the  policy  may  be 
from  time  to  time  defined,  especially  as  to  the  subjects  of 
insurance,  by  additional  statements  or  indorsements. 

Su5^**  §  1120.  When  a  policy  has  in  fact  been  executed,  and 
notice  of  its  execution  has  been  given  to  the  insured,  its 
actual  delivery  is  not  essential  to  the  completion  of  the 
contract. 

23  WencL,  18 ;  1  Duer  Ins.,  66,  §  10. 


ARTICLE  VL 

WABRANTIES. 

Section  1121.  Express  and  implied. 

1122.  Past,  present  and  future  warranties. 

1123.  Warranty  as  to  past  or  present 

1124.  Warranty  as  to  future. 

1125.  Performance  excused. 

1126.  1127.  What  acts  avoid  the  policy. 
1128.  Breach  without  fraud. 

BzpresB  §1121.  Warranties  are  either  cxprcss  or  implied.     Every 

express  warranty  must  be  contained  m  the  policy  itself, 
and  another  instrument,  whether  upon  the  same  paper  or 
not,  cannot  be  referred  to  as  making  a  part  of  the  policy 
for  this  purpose ;  but  no  peculiar  form  of  words  is  necessary. 

By  the  existing  law,  warranties  may  be  gathered  from  otJier 
instruments  referred  to  by  the  policy  as  forming  a  part 
of  it  This  change  is  recommended  in  pursuance  of  the 
suggestions  in  Chaffee  v.  Cattaraugus  County  Mutual 
Insurance  Company,  18  ^.  F.,  376. 

PMt.pr«.         §  1122.  A  warranty  may  relate  to  the  past,  the  present, 
taton         the  future,  or  any  or  all  of  these. 


warrantiM. 


See  Ang.  on  Ins.,  187-196. 
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S  1123.  A  statement  in  the  policy  of  a  matter  relatinc:  Wamntj 
to  the  insurer,  the  thing  insured,  or  the  risk,  as  a  matter  orpreMnt 
of  &ct,  is  an  express  warranty  thereof. 

§  1124.  A  statement  in  the  policy  which  imports  that  ]J^^^ 
it  is  intended  to  do  or  omit  a  thing  which  materially  affects  ^otmt. 
the  risk,  is  a  warranty  that  such  act  or  omission  shall  take 
place. 

Murdock  v.  Chenango  Mutual  Ins.  Co.,  2  ^  Z,  210;  Bil- 
brough  V.  Metropolis  Ins.  Co.,  5  Duer^  587. 

§  1125.  When,  before  the  time  arrives  for  performance  IScemtm- 
of  a  warranty  relating  to  the  future,  the  loss  happens,  or  ^ 
performance  is  made  illegal,  the  omission  to  fulfill  the  war- 
ranty for  either  of  these  reasons  does  not  avoid  the  policy. 

Amould  Ins.,  584;  2  Para.  Mar.  L.,  108,  and  note. 

§  1126.  The  violation  of  any  material  warranty  or  other  JJJf^f^ 
provision  of  the  policy,  on  the  part  of  either  party,  avoids  poUc7 
the  policy. 

§  1127.  The  policy  may  declare  that  a  violation  of  spe-  '^ 
cified  provisions  thereof  shall  avoid  the  policy ;  otherwise 
a  breach  of  any  provision  does  not  avoid  the  policy  unless 
the  provision  is  material. 

This  and  the  preceding  sections  are  intended  to  relax 
the  strictness  which  now  requires  performance  of  imma- 
terial conditions. 

§  1128.  A  breach  of  warranty  without  fraud,   merely  ^jSout 
exonerates  the  insurers  from  the  time  that  it  occurs,  or,  ^**» 
where  it  is  broken  in  its  inception,  prevents  the  policy 
from  attaching  to  the  risk. 

2  Duer  Ins.,  435. 
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ARTICLE  Vn. 


Betnm  of 
premium. 


U. 


PREMIUMS. 

SsonoN  1129.  When  earned. 

1130,  1131,  1132.  Return  of  premium. 

1133.  Over-insuranoe. 

1134.  Contribution. 

When  §  1129.  The  owner  of  the  interest   insured  becomes 

prsmlimi  if        ^ 

••"•^        bound  for  payment  of  the  premium  as  soon  as  the  thing 
is  exposed  to  the  perils  insured  against 

§  1130.  The  insured  is  entitled  to  a  return  of  premium 
paid,  or  a  proportion  thereof,  if  his  interest  or  part  of  it 
in  the  whole  subject  is  not  exposed  to  the  perils  insured 
against 

§  1131.  He  is  also  entitled  to  a  return  of  the  premium 
when  the  contract  is  void  on  account  of  the  fraud  or  mis- 
representation of  the  insurer,  or  on  account  of  facts,  of  the 
existence  of  which  the  insured  was  ignorant  without  his 
fault;  or,  when  by  any  default  of  the  insured  other  tlian 
actual  fraud,  the  insurer  never  incurred  any  liability  under 
the  policy. 

Delavigne  r.  United  Ins.  Co.,  1  Johns,  Cos.,  310;  El- 
bers  V.  United  Ins.  Co.,  16  Johns.,  128. 

§  1132.  If  the  peril  has  existed  for  any  period,  however 
short,  there  can  be  no  return  of  premium. 

Waters  v.  Allen,  5  HtO,  421. 

§  1133.  In  case  of  over-insurance  by  several  insurers, 
the  insurer  is  entitled  to  a  ratable  return  of  the  premium 
proportioned  to  the  amount  by  which  the  aggregate  sum 
insured  in  all  the  policies  exceeds  the  insurable  value 
of  the  property  at  risk. 

S  1134.  When  the  over-insurance  is  effected  by  simul- 
taneous  policies,  the  insurers  contribute  to  the  premium  to 
be  returned  in  proportion  to  the  amount  insured  by  their 
respective  policias.  When  it  is  effected  by  successive 
policies,  those  only  contribute  to  a  return  of  the  premium 


Id. 


OTer-insn- 
ranee  by 
several 
inBurers. 


Contriba- 
tion. 
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who  are  exonerated  by  prior  insurances  from  the  liability 
assumed  by  them,  and  in  proportion  as  the  sum  for  which 
the  premium  was  paid  exceeds  the  amount  for  which,  on 
account  of  prior  insurance,  they  could  be  made  liable. 

Arnould  Ins.,  1229;  2  Pars.  Mar.  Law,  191 ;  Flak  v.  Mas- 
terman,  B  K  A  W^  165. 


ARTICLE  Vm. 

PXBILS  AND  THSIB  CAUSES.       » 

SionoH  1135.  PerQa,  remote  and  proximate. 

1136.  Excepted  perils. 

1137.  Extrication  from  peril 

1138.  Negligence  and  fhiud. 

§  1135.  Insurers  are  liable  for  a  loss  of  which  a  peril  ^^Ste  and 
insured  against  was  the  proximate  cause;*  although  a  peril  proximate, 
not  contemplated  by  the  contract  may  have  been  a  remote 
cause  of  the  loss ;  but  they  are  not  liable  for  a  loss  of  which 
the  peril  insured  against  was  only  a  remote  cause.' 

-  Matthews  v.  Howard,  UN.  F.,  1. 

*  This  is  doubtless  the  general  principle.  The  difficulty 
of  the  subject  arises  in  its  applicatioiL  Insurance 
against  fire  does  not  cover  destruction  bj  a  shock  of 
lightning  (Babcock  v.  Montgomery  Mut.  Jus.  Co.,  4  Ni 
T.y  326,  alTg.  6  Barb.,  637;  Kennistoa  v.  M.  County 
Mut  Ins.  Co.,  14  3r.  J7.,  341);  nor  explosion  of  a  steam 
boiler  (Millandon  t;.  New  Orleans  lus.  Co.,  4  Boh.^  15) ; 
nor  injury  by  overheating  (Austin  v.  Drewe,  6  Ibunt, 
436) ;  nor  injury  by  removal  of  goods  under  reasonable 
apprehension  that  the  house  would  be  set  on  fire  by  a 
neighboring  conflagration.  (Hillier  v.  Allegany  Mut. 
Ins.  Co.,  3  Barr  [Penn.\  470.)  But  it  is  held  to  cover 
injury  to  goods  by  water  poured  on  in  extinguishing  a 
fire  consuming  the  goods  or  the  building  containing 
them  or  in  removing  them  from  a  burning  building 
(Angell  Ins.,  164),  and  destruction  of  a  vessel  by  explo- 
sion of  gunpowder ;  for  the  explosion  is  caused  by  fire, 
(Grim  v.  Phoenix  Ins.  Co.,  13  Johns.,  451.)  So  of  fire 
produced  by  friction.  (Angell  Ins.,  168.)  So  of  destruc- 
tion by  blowing  up  to  prevent  the  spread  of  a  confla- 
gration. (City  Fire  Ins.  Co.  t;.  Corliea,  21  Wend,,  367.) 

§  1186.  Where  a  peril  is  excepted  in  the  contract,  a  loss,  JJjgP*^ 
of  which  such  peril  is  the  remote  cause,  is  also  thereby  ex- 
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oepted;  although  the  immediate  cause  ci  such  loflB  iras  a 
peril  which  was  not  excepted. 

8t  John  V.  Am.  Ifnt  Fiie  Ins.  Cd,  11  J^  T^  516;  1 
Dwr,  37L 

LoMfaiear-  §  1187.  The  insoier  is  also  liaUe  for  the  loss  wheie  the 
anion  from  thing  insoied  is  extricated  firom  a  peril  contemplated  by  the 
policy  that  would  otherwise  have  caused  a  loss,  but  by  un- 
anticipated means  is  taken  firom  and  never  again  restored 
to  the  possession  of  the  insured^  so  that  to  him  the  loss  i& 
the  same  as  if  the  peril  had  continued  to  operate. 

TQtOD  V.  Hamflton  Fire  Ins.  Oo^  1  Boaw^  367. 

iMigenoe       §  1138.  K  the  peril  is  caused  by  gross  negligence  or 
firaud  on  the  part  of  the  insured  himself  the  insurers  are 
exonerated ;  but  they  are  not  exonerated  by  his  ordinary 
negligence,  nor  by  fi:aud  or  any  degree  of  negligence  on 
the  part  of  his  agents  or  others. 

Ang.  In&,  166-180 


ARTICLE  IX. 

NOTICE   OF  LOSS. 
SsOTiOK  1139.  Notice  of  loss,  and  preliminary  proofl 

Notice  of         S  1139.  In  case  of  loss  the  insured  or  other  person  enti- 

lOM.  EDd  *^  ^ 

preliminary  tied  to  the  benefit  of  the  insurance'  must  without  any  un- 
necessary  delay*  give  notice  thereof  to  the  insurers.  K  the 
policy  prescribes  the  requisites  of  such  notice,  or  that  it 
shall  be  accompanied  with  preliminary  proofs,  such  require- 
ments must  be  substantially  fulfilled  unless  waived'  by  the 
insurers. 

•  Cornell  v.  Le  Roy,  9  Wend.,  163. 

•  Truman  v.  Western  Fire  Ins.  Co.,  12  Wend.,  452. 

•  O'NeU  V.  Buffalo  Fire  Ins.  Co.,  3  N.  7.,  122  ;  Etna  Fire 

Ins.  Co.  V.  Tyler,  16  Wend.,  385. 
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ARTICLE  X. 


DOUBLE  IKSUSANGE. 


SBonoN  1140.  What  it  is. 

1141.  Gontribation  in  caae  of  double  insuranoe. 

§  1140,  A  double  insurance  exists  where  the  same  per-  pouWe 
>n  is  insured  by  several  insurers  by  separate  policies  or 
^i^reements,  in  respect  to  the  same  subject  and  interest. 

See  Mut  Fire  Ins.  Co.  v.  Hone,  2  If,  T.^  235. 

S  1141.  In  case  of  double  insurance,  unless  the  policies  contribn- 

,.  .11.  -11.       tio"*  i"*  c*** 

agreements  otherwise  provides,  the  insured  may  claim  pf  donWe 
ayment  of  a  loss  from  any  one  of  the  insurers,  who  on 
paying  it  may  require  the  others  to  contribute  thereto, 
itably. 

Gordon  v.  London  Assur.  Co.,  1  jBttrr.,  492;  Lucas  v. 
Jefferson  Ins.  Co^  6  Cow.^  635;  Ang.  Ins.,  22;  3  Kent 
Com.,  280. 


ARTICLE  XL 

BB-IKSUBANCB. 

Bicnov  1142.  Be-insnrance  defined. 

1143.  Disclosure  required. 

1144.  Presumed  to  be  against  liabilitj. 
1146.  Original  insured  has  no  interest 


§  1142.  A  contract  of  re-insurance  is  that  by  which  one  Be-inm- 

1  .  .  ranee 

who  has  become  an  insurer  upon  a  certain  risk  procures  a  deHned. 
third  person  to  insure  him  against  loss  or  liability  by  rea- 
son of  such  original  insurance. 

§  1143.  Where  an  insurer  obtains  re-insurance,  he  must  DiBcioture 

.  1        11    1  required. 

communicate,  not  only  all  the  representations  of  the  origi- 
^  insured,  but  all  the  knowledge  and  information  he 
pofisesses,  whether  previously  or  subsequently  acquired, 
and  which  is  material  to  the  risk. 

t  Duor  Tna.,  429. 


86 
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Sacepwwi-  §  ll^'  Unless  it  Otherwise  appears  by  the  contract  a 
Saiiitt^  re-insurance  is  a  contract  of  indemnity  against  liability, 
uabiu^.      gjj^  j^Q|.  merely  against  damage. 

Ang.  Ins.,  138;  Hastie  v.  De  Peyster,  3  Cai^  190. 

Srarad^hM  §  H^-  The  original  insured  has  no  interest  in  the  coxi 
no  interest,  tr^ct  of  re-insurancc. 

Herckenrath  v.  Am.  Ins.  Ca,  3  Barb.  CTL,  63 ;  Canua^ 
ton  V.  Com.  Fire  Ins.  Co.,  1  Bomo.,  162. 


ARTICLE  Xn. 

YABIOUS  KINDS  OF  INSUBANCB. 

SionoK  1146.  UBtial  kinds. 
1147.  Other  kinds. 

onnimmce      §  1146.  The  most  usual  kinds  of  insurance  are, 
Marine  Insurance ; 
Fire  Insurance ; 
Life  and  Health  Insurance. 

They  are  all  subject  to  the  provisions  of  this  chapter, 
except  so  far  as  the  rules  specially  applicable  to  each,  herein- 
after prescribed,  otherwise  provide. 

other  kinds  §  1147.  Any  Other  contingent  or  unknown  event,  which 
may  damnify  a  person  having  an  insurable  interest,  or 
create  a  liability  against  him,  may  be  insured  against,  sub- 
ject to  the  provisions  of  this  chapter. 
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CHAPTER  L 

HARIKE  INSURANCE. 

NoTi. — Those  rules  respectmg  marine  insurance  which 
are  but  applications  of  the -principles  of  international  law 
to  this  subject  are  not  embraced  in  these  provisions,  as 
they  are  not  within  the  scope  of  a  municipal  statute. 

Abiiclb    I.  Marine  insurance  defined, 
n.  Insurable  interest 
in.  Concealment 
17.  Representations. 
Y.  Implied  warranties. 
VI.  The  voyage,  and  deviation. 
Vn.  Loss. 
VIIL  Abandonment 
IX.  Measure  of  interest 


ARTICLE  I. 

MARINE  INSURANCE  DEFINED. 
Bmmas  1148.  Definition. 

§  1148.  Marine  insurance  is  an  insurance  against  risks  JJ^JSJ^ce 
connected  with  navigation,  to  which  a  ship,  cargo  or  freight,  d«fi»«^ 
freight  money,  profits,  or  other  insurable  interest  ia  mova- 
ble property,  may  be  exposed  during  a  certain  voyage  or  a 
fixed  period  of  time. 

3  Kent,  203.  The  term  "  freight"  is  used  here,  as  in  the 
title  on  Carriafi^  to  signify  the  cargo  or  burden,  and  the 
term  "  freight  money"  to  signify  the  payment  for  car- 
riage. 
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ABTIGLEIL 


fiunrable 
interest  In 
ship. 


In  freight 
mon^. 


Id. 


INSTTSABLB  INTERBST. 

SsonoK  1149.  Xnsurable  interest  in  ship. 
1150, 1151.  In  freight  money. 
1152.  Freight  money,  what 

1163.  Interest  in  profits. 

1164.  Interest  of  charterer. 

§  1149.  The  owner  of  a  ship  has  in  all  cases  an  insura- 
ble interest  in  it,  even  when  he  has  chartered  it  to  one  who 
covenants  to  pay  him  her  value  in  case  of  loss. 

Hobbs  V.  Hannam,  3  Ccmip.f  93. 

§  1160.  The  owner  of  a  ship  has  an  inchoate  interest  in 
expected  freight  money,  which  he  may  insure  when  he 
would  certainly  have  earned  the  same  but  for  the  inter- 
vention of  the  perils  insured  against 

23  Pick.,  409 ;  1  Mdc,  141 ;  3  S.  <fe  PL,  95. 

§  1151.  This  inchoate  interest  exists  in  the  case  of  a  char- 
ter-party, when  the  ship  has  broken  ground  on  the  chartered 
voyage;*  and,  when  a  price  is  to  be  paid  for  the  carriage 
of  goods,  when  they  are  actually  on  board,  or  there  is  some 
contract  for  putting  them  on  board,  and  both  ship  and 
goods  are  ready  for  the  specified  voyage.' 

*  Gordon  v.  Com.  Ins.  Co.,  4  Benio,  362 ;  Thompson  v. 

Taylor,  6  Term,  478;  Horncastle  v.  Smart,  Y  East,  400. 
•Forbes  v.  Aspinali,  13  East^  331;  Montgomery  v.  Ef- 

fington,  3  Term,  362. 


Meaniiigot       §  1152.  Freight  money,  in  the  sense  of  a  policy  of  ma- 
mone/.        nne  insurance,  signifies  all  the  benefit  derived  by  the  owner, 
either  from  chartering  the  ship  or  from  employing  it  to  the 
carriage  of  his  own  goods  or  those  of  others. 


Insnrable 
interest  in 
proflta. 


§  1153.  One  has  an  insurable  interest  in  profits  who  has 
an  interest  in  the  subject  from  which  the  profits  are  ex- 
pected to  proceed. 

Abbott  V.  Labor,  3  Johns.  Cos.,  39. 
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§  1154.  The  charterer  of  &  ship  has  an  insurable  interest  gj^^^^r 
in  it  to  the  extent  that  he  is  liable  to  be  damnified  by  its  durteras. 
loss. 

OUyer  v.  Green,  3  Mdu^  133;  16  icL,  294;  Bartlettv. 
Walker,  13  Mim^  267. 


ARTICLE  m. 

CONCEALMENT. 

flKTOOii  1155.  Information  rnuBt  be  OQinmmiicatecL 

1156.  Infonnation. 

1157.  Presomption  of  knowledge. 

1168.  Concealment 

1169.  What  need  not  be  disdoaed. 

1160.  Katters  which  each  par^  is  bound  to  know. 

1161.  Wairer. 

1162.  Concealments  which  are  material  only  in  case  of  loea. 

%  1156.  In  marine  insurance  each  party  is  bound  to  S^tba^^^ 
communicate,  in  addition  to  what  is  required  by  section  StS''^ 
1100|  all  information  he  possesses,  material  to  the  risk, 
except  such  as  is  mentioned  in  section  1159,  and  to  state 
the  exact  and  whole  truth  in  relation  to  all  matters  that  he 
repiesentSy  or  upon  inquiry  discloses. 

2  Daer  Ins.,  381,  388 ;  Aug.  Ins.,  200. 

1156.  In  marine  insurance  information  of  the  belief  or  j^I™** 
expectation  of  a  third  person,  in  reference  to  a  material 
&ot|  is  material 

2  Doer  Ins.,  388. 

§  1157.  The  insured  is  presumed  to  have  had  knowledge,  Prcflomp- 
at  the  time  of  insuring,  of  a  prior  loss,  if  the  information  imowiedge 
might  possibly  have  reached  him  in  the  usual  mode  of 
trazuRniflsion  and  at  the  usual  rate  of  communication. 

This  is  the  rale  which  prevails  in  continental  Europe ; 
and  its  adoption  here  is  recommended  bj  Mr.  Dner.  YoL 
2,  p.  433. 


1 1158.  A  n^^t  to  communicate  that  which  is  material 
ii  called  a  concealment  A  concealment^  wh  thcr  inten- 
tkmal  or  ziot|  entides  the  injured  party  to  avoid  the  pdicjj. 


OoBoeal* 
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xatten  §  1159.  Neither  party  is  bound  to  commumcate  the  follow- 

r^ba  com-  ing  matters,  except  in  answer  to  the  inquiries  of  the  other: 

iamSrj.  ^'  Those  which  the  other  knows  ;* 

2.  Those  which  in  the  exercise  of  ordinary  care,  tlie 
other  ought  to  know,  and  of  which  the  former  has  no  reason 
to  suppose  he  is  ignorant  ;* 

8.  Those  of  which  he  waives  communication ; 

4.  Those  which  prove  or  tend  to  prove  the  existence  of  a 
risk  which  a  warranty  excludes,  and  that  are  not  otherwise 
material; 

6.  Those  which  relate  to  a  risk  excepted  from  the  policy, 

and  that  are  not  otherwise  material.' 

*  Thia  rale  is  usuallj  stated  with  the  ftdditkm  tint  fteti 

which  the  insurer  maj  be  presumed  to  know  need  art 
be  oonimunicated ;  but  the  true  role  seems  to  be  thtt 
though  the  insured  trusts  to  his  presmnptikm  that  tbi 
insurer  knows  facts  which  he  is  not  boand  to  know,  to 
does  so  at  his  peril  In  other  words,  the  presuiDpliaB 
is  amere  rule  of  evidence ;  one  method  of  ahowiogttal 
he  had  actual  knowledge. 

*  Duer  Ins.,  663. 
■  Id.,  StS,  680. 

whi^'wuA       §  1160.  Each  party  is  bound  to  know  all  the  general 
unbound  to  causcs  that  are  open  to  his  inquiry,  equally  with  that  of 
the  other,  that  may  affect  either  the  political  or  material 
perils  contemplated ;  and  all  general  usages  of  trade. 

2  Duer  Ins.,  660. 

Waiver  of        §  1161.  The  right  to  a  communication  of  material  &cts 
cations.  '     may  be  waived  either  by  the  terms  of  the  policy,  or  by  the 
neglect  of  the  party  to  make  ^'nquiries  as  to  such  facts  where 
they  are  distinctly  implied  in  other  facts  communicated. 

Id. 

SSnt?^"  §  1162.  The  eflfect  of  a  concealment  in  respect  to  any  of 

r£rt  th?^    the  following  matters  is  not  to  vitiate  the  entire  contract,  but 
qoMUon.      merely  to  exonerate  the  insurer  from  a  loss  resulting  from 
the  risk  concealed : 

1.  National  character  of  the  insured ; 

2.  Liability  of  the  thing  insured  to  capture  and  detention; 

3.  Liability  to  seizure  from  breach  of  foreign  laws  of 
trade; 
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4.  Want  of  necessary  documents ; 

6.  The  use  of  false  and  simulated  papeis. 


ABTICLE  IV. 

BSPRBSBNTATIONS. 

Ssonov  1163.  Interpretation. 

1164.  Bepresentation  as  to  fhture. 
.     1165.  How  maj  affect  policy. 

1166.  When  xdbj  be  withdrawn. 

1167.  Time  referred  to. 

1168.  ICateriaUty. 

1169.  Bepresenting  information. 

1170.  Falsity. 

1171, 1172.  Effect  of  ttHAtj, 

1173.  Bepresentation  of  expectation. 

§  116S.  The  words  of  a  representation  are  to  be  under-  Howtoter- 
stood  in  their  plain  and  obvious  meaning.  If  a  representa- 
tion is  so  ambiguous  in  its  terms  that  it  may  be  understood 
with  equal  propriety  in  two  senses,  and  the  person  to  whom 
it  is  made  omits  to  seek  an  explanation,  he  is  bound  by  it 
in  the  sense  intended  by  the  person  who  made  it 

2  Duer  Ins.,  661. 

§  1164.  A  representation  as  to  the  future  is  to  be  deemed  gJJ'JJ^*** 
a  promise,  unless  it  appears  that  it  was  merely  a  statement  ^"^""^ 
of  belief  or  expectation. 

2  Duer  Ins.,  664. 

§  1165.  A  representation  cannot  be  allowed  to  qualify  How  may 
an  express  provision  in  the  policy ;  but  it  may  qualify  an  pouoy- 
implied  warranty. 

2  Duer  Ins.,  671. 

§  1166.  A  representation  once  made  is  binding;  but  it  Whenmaj 
may  be  altered  or  withdrawn  before  the  insurance  is  ef-  drawn. 
fected. 

3  Daer  Ins.,  679. 

1 1167.  The  completion  of  the  policy  is  the  time  to  Time  lateB- 
wUck  the  lepiesentation  is  to  be  tmJSJSSL 


aSoa. 
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§1168.  TheinjtferiaKtyofAicpieBcntatkmMdetennined 
hj  the  same  rale  is  the  milmaliiy  of  a  eonoeelmeni 

§  1169.  Wlien  the  insured  his  no  personal  knowledge 
of  a  &ctf  he  may,  if  he  belieres  the  infonnation  to  be  true, 
repeat  it^  with  the  explanatioa  that  he  does  so  on  the  iDfo^ 
mation  of  otheiSi  or  he  may  submit  the  information,  in  its 
whole  extent^  to  the  insurer.  In  the  latter  case  he  is  not 
answerable  for  its  trath,  unless  it  proceeds  firom  an  agent 
of  the  insured  whose  duty  it  is  to  gire  the  intelligence. 

2  Doer  Ids^  T03. 

^'^'^^  §  1170.  A  representation  is  to  be  deemed  fidse  when  it 

faila  to  correspond  with  the  &ctB  that  it  affirms  or  stipu- 
lates.   The  Msity  may  be  either  intentional  or  accidental. 

When  the  icptoaontttiop,  wlMlbor  afBnziatiTB  or  promiA- 
aorj,  is  made  with  an  intenl  to  deceire,  the  fraud,  is 
■U  caaee,  Titiates  the  contract  When  the  fiOatj  of 
the  reproeentation  is  acridntital,  if  tfierepvesentatkiiiii 
whoOj  ialae^  or  if  it  was  partiallj  fidse  at  the  time 
when  made,  or  at  the  coomienoement  of  the  riakB,  the 
insurer  ia  exonerated ;  but  when  the  policy  has  attached, 
and  the  representation  is  falsified  bj  a  subsequent  event, 
such  accidental  falsitj  does  noi  render  the  policy  Toid 
in  its  origin.  2  Duer  Ins^ 

f^'^  §  1171.  K  a  representation  is  fidse  in  a  material"  point, 
whether  affirmative*  or  promissory/  the  policy  is  avoided 
thereby  from  the  time  of  its  fiJsity. 

'  A  certain  class  of  representations — e.  g.^  as  to  the  incep- 
tion  of  the  risk  —  are  held  to  be  in  effect  warranties, 
and  binding  as  much  as  if  expressed  in  the  policy.  (2 
Duer  Ins.,  686,  716.)  There  is,  however,  no  apparent 
objection  to  requiring  them  to  be  inserted  in  the  policy 
if  the  insurer  desires  to  avail  himself  of  a  breach  of 
such  stipulation,  notwithstanding  that  it  may  pro^e 
immaterial 

•  2  Duer  Ins.,  680. 

'  Bilbrough  «.  Metropolis  Ins.  Co.,  5  Duer,  587. 

iStcnUOTiai       §  1172.  If  a  representation  is  intentionally  false  in  any 
**^^y*        point,  whether  material  or  not,  the  policy  is  wholly  avoided 
thereby. 

Park  on  Ins.,  406 ;  Skin.,  827. 
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§  1173.  The  eyentual  fidsity  of  a  representation  as  to  Beprefenu- 
expectation  does  not^  in  the  absence  of  fraud,  avoid  the  txpecution 
policy. 


ARTICLE  V. 

DCPLIED  WABRAimSS. 

SacnOK  1174  Seaworthiness  defined. 

lltS.  Seaworthiness  warranted. 

1176.  When  to  exist 

1177.  What  constitutes  seaworthiness. 

1178.  Different  degrees. 

1179.  nn8eaworthines& 

1180.  Seaworthiness  as  to  cargo. 

1181.  When  no  such  warranty  exists. 

1182.  Neutral  papers. 

§  1174.  In  every  contract  of  marine  insurance  a  warranty  seaworou- 
18  implied,  unless  it  is  otherwise  agreed,  that  the  ship  in- 
sured or  by  which  freight  insured  is  to  be  earned,  or  any 
other  thing  insured  is  to  be  carried,  shall  be  seaworthy. 

Dixon  V.  Sadler,  6  M  <k  W.,  405. 

§1175.  Seaworthiness  is  the  fitness  of  the  ship  to  en-  scawprthi- 
^  ness  ini- 

counter  the  ordinary  perils  of  the  circumstances  in  which  JJ55ffl[^'^' 
the  policy  contemplates  its  being  placed. 

See  ITLanahan  v.  Universal  Ins.  Co.,  1  Pef.,  170 ;  compare 
Marcy  v.  Sun  Mut  Ins.  Co.,  11  Louis,  Antk^  748. 

§  1176.  The  implied  warranty  of  seaworthiness  is  com-  At  what 
plied  with  if  the  ship  is  seaworthy  at  the  time  of  the  ^n^^s 
oommencement  of  the  voyage,  or,  where  the  policy  is  in-  ™"*  ****** 
tended  to  attach  at  a  previous  time,  if  it  is  seaworthy  at 
that  time. 

Id.,  and  see  2  Pars.  Mar.  L.,  134 

§  1177.  The  warranty  of  seaworthiness  extends   not  what 
only  to  the  condition  of  the  structure  of  the  ship  itself,  but  ^'SSIikUo 
requires  that  it  be  properly  laden,^  and  provided  with  a  iSrworthi 
sufficient  number  of  competent  officers  and  seamen,  and  "'^ 
with  the  requisite  appurtenances  and  equipments,  such  as 
baHaB^*  oibles  and  anchors,*  cordage  amd  sails,*  food,  water, 
37 
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fuel  and  ligbts,*  and  other  necessary  and  proper  stores  and 
implements,  with  reference  to  the  voyage. 

'  Weir  V.  Aberdeen,  2  RA  AUL,  320,  and  see  Chise  ib 
Eagle  Ids.  Co.,  5  Pick^  51 ;  Walden  v.  N.  Y.  Flremtt 
Ins.  Co.,  12  Jdhna.^  128;  Draper  v.  Com.  Ins.  Go,  4 
Dwr,  234. 

*  Deblois  v.  Ooean  Ins.  Co.,  16  Piek^  303. 
"  Wilkie  V.  Geddes,  3  Dow,  57. 

*  Wedderbum  v.  Bell,  1  Camp.,  1. 

*  Fontaine  v.  Phoenix  Ins.  Ca,  10  Johau.,  58 ;  Moses  t 

Sun  Mutual  Ins.  Co.,  1  Drier,  159. 

Difltorent  §  1178.  Where  diflFerent  parts  of  the  period  or  voyage 

SSSJSiJ*^'    contemplated  by  the  policy  diflfer  in  respect  to  the  things 
dutSrent*      requisite  to  make  the  ship  seaworthy  therefor,  the  warranty 
tho  Tojag«.   is  complied  with  if  at  the  commencement  of  each  portion 
the  ship  is  seaworthy  with  reference  to  that  portion. 

Dixon  V.  Sadler,  bM.%  W.,  414. 

§  1179.  When  the  ship  is  rendered  unsea worthy  during 
the  voyage  to  which  the  insurance  relates,  an  unreasonable 
delay  in  repairing  the  defect  is  a  breach  of  the  warranty 
which  wholly  suspends  the  liability  of  the  insurers  so  long 
as  such  delay  continues. 

Tliis  section  is  proposed  as  being  the  doctrine  befll 
sustained  by  the  somewhat  conflicting  cases.  Compare  S 
Pars.  Mar.  L.,  140,  and  note.  It  may  perhaps  be  deemed 
the  more  just  rule  that  the  insurer's  liabiUty  should  DOt 
bo  wholly  suspended,  but  only  suspended  as  to  losses 
fjsulting  from  the  breach.  Id,  142. 
• 

§  1180.  A  ship  which  is  seaworthy  for  the  purposes  of 
an  insurance  upon  the  ship,  may  nevertheless,  by  reason 
of  being  unfitted  to  receive  the  cargo,  be  unseaworthy  for 
the  purposes  of  insurance  upon  the  cargo. 

1  Phil.  Ins.,  §  723.    See  also  2  Pars.  Mar.  L.,  145. 

§  1181.  In  a  time  policy  upon  a  ship  which  was  at  sea 
when  the  risk  commenced,  there  is  no  implied  warranty 
that  the  ship  was  then  seaworthy.  Such  warranty  can 
only  be  express. 

This  section  is  proposed  to  meet  the  difficulty  apparent 
fVom  the  nature  of  the  subject,  and  which  has  giTOO 
rise  to  so  many  conflicting  dedaions.  The  ship  ia  ia- 
pliedlj  warranted  as  haying  beea  seawortlqr  al  At 


Betworthi- 

nesB  for 
nrpoBcs  of 
ntorance 

on  cago. 
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TimepoHcj 
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oommenoement  of  the  TOjage;  and  it  seems  a  just 
rule  to  require  Bay  further  warranty  to  be  expressed. 
See  manj  cases  collected  in  2  Pars.  Mar.  L.,  148,  note. 

§  1182.  It  is  implied  in  a  marine  insurance  that  the  ship  ^^ 
shall  have  the  requisite  documents  to  show  its  neutrality 
in  respect  to  belligerent  powers. 


ARTICLE  VL 

THB  YOYAOS  AND  DEYIATION. 

Sacnov  1183,  1184  YoTage  insured,  how  determined. 

1185.  Deyiatbn,  what 

1186.  Excusable  departure. 

1187.  Effect  of  deviation. 

§  1183.  When  the  Yoyage  contemplated  by  the  policy  ^22?h'^ 
b  described  by  the  places  of  beginning  and  ending,  the  detennined 
voyage  insured  is  the  course  of  sailing  fixed  by  mercantile 
usage  between  those  places. 

§  1184.  If  the  course  of  sailing  is  not  fixed  by  any  "• 
established  usage,  the  voyage  insured  is  the  way  between 
the  ^)ecified  places,  which,  to  a  master  of  ordinary  skill 
and  discretion,  would  seem  the  most  natural,  direct,  and 
advantageous. 

ICartin  «.  Del  Ins.  Co.,  2  WosJl  C.  01,  254;  Brown  v.  Taj- 
leur,  ^AcLik  Etl^  241 ;  2  Pars.  Mar.  Law.,  281. 

§  1185.  Deviation  is  any  voluntary  and  unnecessary  de-  ggy^<»» 
porture  from  the  course  or  mode  of  performing  the  voyage 
insured,  mentioned  in  the  last  two  sections. 

§  1186.  A  departure  from  the  usual  course  or  mode  of  J^SSS 
performing  the  voyage  insured,  which  is  compelled  by 
necessity,  or  is  made  for  the  purpose  of  saving  human  life, 
is  not  a  deviation. 

See  3  Kent,  323,  respecting  saving  lift.    As  to  avoiding  a 
peril,  see  2  Pars.  Mar.  L.,  29*7,  et  seq. 


§  1187.  The  insurer  is  discharged  from  liability  for  any  Deviatf— 
loss  happening  to  the  subject  insured  subsequently  to  '' 
deviation. 
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Partial  loss. 


Actaal  and 

CODBtmO- 

tiye  total 
loss. 

PreBomed 
actual  loss. 


Conttrao- 
tire. 


L068. 

SEonoa  1188.  Total  or  partiaL 

1189.  When  total 

1190.  When  partiaL 

1191.  Total  loss  actual  or  ooostmctiTa 

1192.  When  presumed. 

1193.  When  constructiye. 

1194.  Breaking  up  of  Toyage. 

1195.  Cost  of  reshipment 

1196.  Abandonment. 

119*7.  When  insured  entitled  to  payment 

1198.  Profits. 

1199.  Abandonment 

1200.  Several  subjects. 

1201.  Omission  to  abandon. 

§  1188.  A  loss  may  be  either  total  or  partial. 

§  1189.  A  total  loss  within  the  meaning  of  the  policy, 
may  arise,  either  by  a  total  destruction  of  the  thing  insured, 
or  such  an  injury  as  leaves  no  part  in  its  original  state,  or 
its  loss  by  sinking,  or  by  being  broken  in  pieces,  or  so  far 
damaged  as  to  haye  become  valueless  to  the  owner  for  the 
purposes  for  which  he  held  it. 

See  2  Pars.  Mar.  L.,  346 ;  De  Peyster  v.  Sun  Mut.  Int 
Co.,  19  JV.  K,  272 ;  Coit  v.  Smith,  3  Johns.  Cos.,  16. 

§  1190.  Every  loss  which  is  not  total  is  partial. 

Bouvier's  Law  Diet.,  Loss. 

§  1191.  A  total  loss  may  be  either  actual  or  constructive. 

§  1192.  An  actual  loss  may  be  presumed  from  the  con- 
tinued absence  of  the  ship  without  being  heard  of.  The 
length  of  time  which  is  suflScient  to  raise  this  presumption 
depends  on  the  circumstances  of  the  case. 

Gordon  v.  Bowne,  2  Johns.,  160;  Marsh.  Ins.,  41*7. 

§  1193.  Where  the  thing  insured,  though  not  actually 
destroyed  or  hopelessly  lost,  is  so  injured  that  it  is  worth 
less  than  half  the  market  value  thereof  at  the  time  of  the 
loss,  or  that  the  performance  of  the  contemplated  voyage 
is  prevented,  the  loss  is  a  constructive  total  loss. 
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§  1194.  When  the  ship  is  prevented,  at  an  intermediate  inaimuice 
wrt,  from  completing  the  voyage,  the  master  must  make  A«.i^^Sn 
every  exertion  to  procure  in  the  same  or  contiguous  port,  brokennp. 
Another  ship,  for  the  purpose  of  conveying  the  goods  to 
their  destination;  and  the  liability  of  the  insurer  thereon, 
continues  after  they  are  thus  reshipped. 

Code  de  Cool,  391, 392 ;  Saltus  v.  Ocean  Ins.  Co.,  12  Johna^ 
101 ;  Treadwell  v.  Union  Ins.  Co.,  6  Ow.,  270 ;  Whit- 
nej  9.  N.  Y.  Firemen's  Ins.  Co.,  18  JohiM,^  208. 

§  1195.  The  insurer  is  bound,  besides,  for  damages,  ex-  ^**''^ 
pense  of  discharging,  storage,  reshipment,  surplus  freight,  *« 
and  all  other  costs  incurred  in  saving  the  goods,  up  to  the 
amount  insured. 

Ibid.,  393 ;  Bridges  r.  Niagara  Ins.  Co.,  1  HaU,  423. 

§  1196.  K,  within  a  reasonable  time,  the  master  cannot  ^^Sr. 
find  a  ship  in  which  to  send  forward  the  goods,  the  insured 
may  abandon. 

Ibid. 

§1197.  Upon  an  actual  total  loss  the  insured  is  entitled  when  inra 
to  payment  without  giving  notice  of  abandonment  entiued  to 

Qordon  v.  Bowne,  2  Johra,^  160. 

§  1198.  Where  profits  are  insured,  and  the  goods  are  not  Abwidmi. 
insured,  the  insurer  is  not  liable  for  a  loss  unless  the  insured  9^^  on 
offers  to  abandon  the  goods.  ^  proius. 

Tom  V.  Smith,  3  Ozt.,  245. 

§  1199.  Upon  a  constructive  total  loss  the  insured  has  a  AbMidon. 

,  p»^nt- 

right  to  abandon  the  subject  insured  to  the  insurer,  as  pre- 
scribed in  the  next  article,  and  to  recover  payment  of  the 
whole  indemnity  promised  by  the  policy. 

§  1200.  If  different  things  or  class  of  things  are  insured  SSJ^ 
by  the  same  policy  and  separately  valued,  the  right  to 
abandon  may  exist  in  respect  to  a  part  as  well  as  in  respect 
to  all. 

Deiderick  v.  Com.  In&  Co.,  10  Johns.^  234. 

§  1201.  If  the  insured  omits  to  abandon,  he  may  never-  ggMyto 
theless  recover  his  actual  loss. 

Sujdam  v.  Marine  Ins.  Co.,  2  Johns.,  138;  Earl  v.  Shaw, 
1  Johm,  CkUn  813. 
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Smmom  1202.  Abandonroent  defined. 
1203.  Most  be  unqualified. 
1204, 1205.  When  to  be  aade. 

1206.  When  defeated. 

1207.  How  made. 

1208.  Requisites  of  notice. 

1209.  Cause  not  stated,  unaraHabla. 

1210.  Effect 

1211.  Waiver  of  formal  abandonrnmut 

1212.  Agents. 

1213.  Acceptance. 
1214  Abandonment  irrerocable. 
121<^  Freight,  how  affected. 
1216.  Refusal  to  accept 

§  1202.  Abandonment  is  the  act  by  wliicb,  after  a  con 
structive  total  loss,  the  insured  declares  to  the  insurers  tbat 
he  relinquishes  to  them  his  interest  in  the  tSing  insured. 

Emerig.,  c.  27. 

Must  be  §  1203.   An  abandonment  can  neither  be  partial  nor 

miqaalifled.  .  * 

conditional. 

Code  de  Com^  art  372;  Arnould  Ins.,  1149; 
Sujdam  v.  Marine  Ins.  Co.,  1  Johns.^  181. 

When  may  §  1204.  An  abandonment  cannot  take  place  before  the 
commencement,*  nor  after  the  known  completion,'  of  the 
voyage. 

*  Code  de  Com.,  art.  370. 

•  Parage  v.  Dale,  3  Johns.  Cas.^  156 ;    Pezant  t.  Xationil 

Ins.  Co.,  15  Wend^  453. 

M  §  1205.  The  abandonment  must  be  made  within  a  rea- 

sonable time  after  information  of  a  loss ;  or  the  right  to 
make  it  is  waived. 

Smith  V.  Steinbach,  2  Cai.  Cas.^  158. 

Abandon-         §  1206.  Where  the  information  upon  which  an  abandon- 
be  defeated,  ment  has  been  made  proves  incorrect,  or  the  thing  insured 
was  so  far  restored  at  the  time  when  the  abandonment  was 
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made,  that  there  was  in  fact  then  no  total  loss,  the  abandon- 
ment  becomes  of  no  effect 

Church  V.  Bedient,  1  CaL  Cos.,  21 ;  Hallett  v.  Peyton, 
icLf  28;  Penny  v.  N.  Y.  Ins.  Co.,  3  Cbt.,  165;  Dickey  v. 
Am.  Ins.  Co.,  3  Wend,f  658.  But  as  to  the  conflict  in  the 
cases  on  this  question,  see  2  Pars.  Mar.  L.,  402,  note. 

§  1207.  Abandonment  is  made  by  giving  notice  thereof  How  made 
to  the  insurers ;  which  may  be  done  orally,  or  in  writing. 

2  Levi  Com.  L.,  159;  2  Pars.  Mar.  L.,  396.  As  to 
whether  it  ought  not  to  be  required  U>  be  in  writing,  see 
Parmeter  v.  Todhunter,  1  Comj).,  641. 

§  1208.  The  notice  must  be  explicit;  and  must  specify  25J^2J^ 
the  particular  cause  of  the  abandonment 

Suydam  v.  Marine  Ins.  Co.,  1  Johns.,  181. 


§  1209.  An  abandonment  cannot  be  sustained  upon  a  ko  other 

^                                                                                                        ''  caoM  cai 

cause  other  than  that  specified  in  the  notice.  he  reUed 

"^  on. 
Id. 


§  1210.  An  abandonment  is  equivalent  to  a  transfer,  by  Effect. 
the  insured,  of  his  interest,  tx>  the  insurer,  with  all  the 
chances  of  recovery  and  indemnity. 

Rogers  v.  Hosack,  18  Wend.,  319;  Baddiff  «.  Coster 
Rojfm,^  98 ;  Atlantic  Ins.  Co.  v.  Storrow,  5  Paigtt  286. 

§  1211.  If  the  insurer  pays  for  a  loss  as  if  it  were  an  TJ^®' 
actual  total  loss,  he  is  entitled  to  whatever  may  remain  of  abandon- 
the  thing  insured  or  its  proceeds  or  salvage,  as  if  there  had 
been  a  formal  abandonment 

Am.  In&,  1001;  2  Pars.  Mar.  L.,  398. 

§  1212.  Upon  an  abandonment  the  acts  done  in  good  Agmuof 
faith,  by  those  who  were  agents  of  the  insured  in  respect  become  uw 
to  the  thing  insured,  subsequent  to  the  loss,  are  at  the  risk  tGinBured. 
of  the  insurer  and  for  his  benefit 

Gardiner  v.  Smith,  1  Johns,  Cos.,  141 ;  Walden  v.  Phoe- 
nix Ins.  Co.,  5  Johns.y  310;  Gardere  v.  Columbian  Ins. 
Co.,  1  id.,  614;  Jumel  v.  Marine  Ins.  Co.,  7  uL,  412 

§  1213.  Acceptance  of  the  abandonment  is  not  necessary  Acceptance. 
to  the  rights  of  the  insured,  and  is  not  to  be  presumed 
from  the  insurer's'  silently  receiving  notice  of  abandon- 
ment*   But  if  there  is  an  acceptance  either  express  or  im- 


296 


f|v 


THE  CIVIL  OODB 


■mtiiTO- 


bowAlfect- 

donmaiit  of 
■hip. 


Baflma  to 
lootpi. 


plied^  it  is  oondusive  on  the  parties,  and  admits  the 
and  the  sufficiency  of  the  abandonment' 

*  3  Pan.  liar.  L.,  399;  Walden  w,  Fhcnix  Ina.  Go^  5 

Johnt^  310. 

*  Child  9.  Sun  Mutual  Ins.  Ooi,  2  Smtlf^  T6. 

*  Smith*.  BobertBOD,  3  Jhwd^  474. 

§  1214.  An  abandonment  once  made  and  accepted  is 
irrevocable,  unless  the  cause  on  which  it  was  made  proves 
to  be  onfoonded 

2  Levi,  Com.  L.,  166;  2  Pan.  Mar.  L.,  413. 

§  1215.  On  an  accepted  abandonment  of  the  ship,  freight 
earned  previous  to  the  loss  belongs  to  the  insurer  thereof; 
but  freight  subsequently  earned  belongs  to  the  insurer  of 
the  ship. 

United  States  Ins.  Co.  v.  Lenox,  1  Johns.  Cos.,  377;  2 
id;  443 ;  3  Kent  Com.,  333. 

§  1216.  K  the  insurer  refuses  to  accept  a  valid  abandon- 
ment he  will  be  liable  as  upon  an  actual  total  loss,  deduct- 
ing from  the  amount  any  proceeds  of  the  thing  insured 
which  may  have  come  to  the  hands  of  the  insured 

Church  V.  Bedient,  1  Cai.  Cas^  21. 


ARTICLE  IX. 


Valnatlon, 

when 

oondnBiYe. 


MEASURE   OP   INDEMNITY. 

Sbotiok  121*7.  Valuation,  when  conclusire. 

1218.  To  what  applicable. 

1219.  Apportionment. 

1220.  Valuation  of  profits. 

1221.  Open  policj. 

1222.  Arrival  of  thing  damaged. 

1223.  Labor  and  expense. 

1224.  General  average. 

1225.  Contribution. 

1226.  One-third  new  for  old. 

§  1217.  The  valuation  in  the  policy  is  conclusive  between 
the  parties  to  the  contract,  if  the  insured  has  some  interest 
at  risk,  and  there  is  no  fraud  on  his  part.  But  a  valuation 
fraudulent  in  fact,  or  so  excessive  as  to  raise  a  necessary 
presumption  of  fraud,  avoids  the  policy  and  discharges  the 
insurer. 

3  Kent,  273,  and  cases  cited. 
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§  1218.  The  yaloation  in  the  policy  is  applicable  in  the  valuation 
adjustment  as  well  of  a  partial  as  of  a  total  loss.  partial  lois. 

8  Kentt  274. 

§  1219.  In  case  of  a  valued  policy  on  freight  or  cargo,  J^^^'^jJ^^ 
if  a  part  only  of  the  subject  is  exposed,  the  valuation  ap- 
plies only  in  proportion  to  such  part 

3  Kent,  275. 

§  1220.  When  profits  are  valued  and  insured,  a  loss  of  ]^^5Jg^ 
them  is  conclusively  presumed  from  a  loss  of  the  goods  p^^"*- 
out  of  which  they  were  reputed  to  arise,  and  the  valuation 
fixes  their  amount 

3  Peters,  222;  2  Pars.  Mars.  L.,  70,  n.  i;  Abbott  v. 
Sebor,  3  Johns.  Cas.^  39. 

§  1221.  In  estimating  a  loss  under  an  open  policy,  the  ^^^ 
following  rules  are  to  be  observed :  JSiiq^ 

1.  The  value  of  a  ship  is  its  value  at  the  beginning  of 
the  risk,  including  all  such  articles  or  charges  as  add  to  its 
permanent  value,  or  are  necessary  to  prepare  her  for  the 
voyage  insured,  including  cost  of  insurance ; 

2  Pars.  Mar.  L.,  70,  and  see  2  Amould's  Ins.,  1339. 

2.  The  value  of  cargo  is  the  first  cost,  or  where  that  cannot 
be  ascertained,  the  market  value,^  at  the  time  and  place  of 
lading,  to  which  is  to  be  added  the  usual  charges  incurred 
before  the  beginning  of  the  risk,*  including  freight,  storage 
and  commissions,  but  without  reference  to  the  rate  of  ex- 
change,' incurred  in  its  purchase,  or  any  drawback  on  the 
expectation  or  the  fluctuations  of  the  market  at  the  port  of 
destination,  or  expenses  incurred  on  the  arrival;* 

'  a  Kent  Com.,  335,  336 ;  Gahn  v.  Broome,  1  Johtu.  Cas^ 
120;  Suydam  v.  Marine  Ins.  Co.,  1  JoJms.^  181.  But 
compare  2  Pars.  Mar.  L.,  72. 

*  Fontaine  v.  Columbian  Ins.  Co.,  9  Johna.^  29. 
'  Ogden  V.  Columbian  Ins.  Co.,  10  Johns.^  273. 

*  Lawrence  v.  N.  Y.  Ins.  Co ,  3  Johns.  Oas.^  217. 

8.  The  value  of  freight  money  is  the  gross  freight  money 
insured,  without  reference  to  the  cost  of  earning  it,'  but 
including  the  premium  of  insurance. 

'  Steyens  v.  Columbian  Ins.  Co.,  3  OaiL,  43;  Ogden  «. 

Gen.  Mut.Ins.  Co.,  2  Duer^  204. 
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^gwaflg  1 1222.  If  the  tiling  insoied  arrives  damaged  at  the  porl 
of  destinatioiii  the  measure  of  the  insarer^  lialnlitj  is  Am 
diffiaienoe  between  the  market  prioe  ci  Hie  thing  so  dam 
aged|  and  the  market  prioe  it  would  have  borae  if  sound 

8  Kenft  Oooi.,  83C 

§  1228.  The  insurer  is  liable  finr  all  the  labor  and  ex 
pense  attendant  upon  a  loss  which  forces  the  ship  iaU 
port  to  be  repaired;  and  where  the  policy  provides  tha 
the  insured  shall  labor  for  the  reoorery  c^  the  property 
the  insurer  is  liable  for  the  expenses  incuned  therdj  ii 
additk>n  to  a  total  Ion. 

8KeuftOoiiL,839. 

§  12SA.  The  insurer  is  liable  for  a  loss  filling  upon  tb 
insured  through  a  contribution  in  respect  to  the  thini 
insured,  required  to  be  made  by  him  towards  a  sacrifio 
called  for  by  a  peril  contemplated  by  the  policy. 

§  1225.  Where  the  insured  has  a  demand  against  othen 
for  contribution,  be  may  claim  the  whole  loss  fiom  fb 
insurer,  subrogating  him  to  his  own  rights  for  contribution 

Jmnel  v.  Marine  Iiuu  Oo^  7  Johnt^  412;  KagrmUii 
Ghurch,  1  OaLf  196. 

2j«"g^*^  §  1226.  In  the  case  of  a  partial  loss  of  a  ship  or  it 
equipments,  the  old  materials  are  to  be  applied  toward 
payment  for  the  new,  and  whether  the  ship  is  new  or  old 
the  insurer  is  liable  for  only  two-thirds  of  the  remaininj 
cost  of  the  repairs. 

Bttdm  9.  KalioDil  Ins.  Ck^  1  Qm^  265;  2  Pure.  Mai 
1^437. 
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(JHAPTER  ni. 

FIRE  INSURAKCS. 


int. 

11S&  Alterations. 

12M.  Id. 

1230.  Acts  of  the  insured. 

123L  Effect  of  change  of  interest 

1232.  Id. 

1233.  Id. 

1234.  Id. 

§  1227.  An  insurance  against  fire  is  not  affected  by  a  SnuuwET 
coQoealment,  nor  by  the  falsity  of  a  representation  not 
ioaerted  in  the  policy,  even  though  in  a  material  point, 
^ess  made  with  a  fraudulent  intent 

See  Burritt  v.  Saratoga  Mut  Firo  Co.,  5  HiH  688. 

§  1228.  An  alteration  in  the  uses  or  condition  of  the  uJSfJ^Ji^ 
thing  insured  from  those  to  which  it  is  limited  by  the  ISiJJ^. 
policy,  made  without  the  consent  of  the  insurer,  by  moans 
within  the  control  of  the  insured,  and  which  increases  tho 
risk,  avoids  the  policy. 

Ang.  Ins.,  206. 

§  1229.  An  alteration  which  docs  not,  in  itself,  or  by  tho  AUwtU<». 
nse  of  the  means  of  alteration,  increase  the  risk,  docs  not 
affect  the  policy. 

IblcL 

§  1230.  Acts  of  the  insured,  subsequent  to  the  execution  i^^JrJd,*^ 
of  the  policy,  which  do  not  violate  its  provisions,  even 
though  they  increase  the  risk,  do  not  affect  the  policy, 
unless  they  are  the  cause  of  a  loss. 

Stebbina  v.  Globe  Ins.  Co.,  2  ITaU,  632, 

§  1231.  Except  where  it  is  otherwise  provided,  if,  before  SlS5e*^of 
a  loss,  any  portion  of  the  interest  insured  is  devolved  upon  ^^^^^ 
another  person  than  the  insured,  and  the  insured  does  not, 
with  the  conaent  of  the  insurer,  tran«^  or  a 

proportional  iaUff^  ^ 
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the  policy  becomes  void,  except  in  the  cases  heranafier 
xnentioiied. 

Ang.  LuL,  258-288. 


la  tiM  owe       8  1282.  A  change  of  the  interest  in  one  or  more  of  seye- 
niSeSiifai    ^  distinct  things,  separately  insured  by  one  policy,  does 
poUflj.    not  avoid  the  policy  as  to  the  others. 


SfSadM^      §  12SS.  A  change  of  interest,  by  succession,  upon  the 
^  ^^        death  of  the  insured,  does  not  avoid  the  policy. 

Iliia  is  deemed  a  reasQiiable  ezooptioo. 

§  1284.  A  transfer  of  interest  by  one  of  several  partnera, 
join^tenants  or  tenants-in-common,  who  are  jointly  insured, 
to  the  other,  does  not  avoid  the  policy. 

16AvA.,611;  23^623. 


IllIlM 

of  tnuBtftr 


OHAPTEEIV. 

LIFE  AND  HEAI/TH  IN3UEANGE. 

Bsonoir  1235.  When  life  insuranoe  may  be  peyable. 

1236.  Insurable  interest 

1237.  Assignment  of  policy. 

1238.  Notice  of  assignment. 

1239.  Measure  of  interest 

t^Miatift        §  1286.  An  insurance  upon  life  may  be  made  payable 
w^3»t»aya.   upon  the  death  of  the  person,  or  upon  his  surviving  a 
pjHvified  period,  or  periodically  so  long  as  he  shall  live,  or 
otJicrwise  contingent  upon  the  continuance  or  determina- 
tion of  life. 

imm\M^         8  1286.  Every  person  has  an  insurable  interest  in  the 
'"^•^^''*'       lifi>  nnd  health 

t.  or  himself; 

V.  t>r  rtnv  jH^rson  on  whom  he  depends  wholly  or  ia 
\\*\S\  fUv  otluoAtion  or  support; 

tt  \  M  «».v  \\0r^m  under  a  1^1  obligation  to  him  for  the 
|«MH»»****^  ^**  money,  or  respecting  property  or  services, 
l^lll^lt  v(iMilh  or  illQesa  might  defisator  prevent  perfonnanoe 
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4.  Of  any  person  upon  whose  life  any  estate  or  interest, 
vested  in  him,  depends.' 

'A  Bister  has  an  insurable  interest  in  the  life  of  her 
brother,  who  stands  in  place  of  a  parent  to  her.  Lord 
V.  Dall,  12  Ma88,f  116. 

§  1237.  A  policy  of  insurance  on  life  or  health  may  pass  t^*5f  i&o 
by  transfer,  will  or  succession,  to  any  person,  whether  he  KivnS*^ 
has  an  insurable  interest  or  not,  and  such  person  may  ^^'^^ 
recover  upon  it  whatever  the  original  insured  might  have 
recovered. 

St  John  V.  Amer.  Mat  life  Ins.  Co.,  13  ^  ^  31 ;  2 
Duer^  419. 

§  1238.  Unless  otherwise  provided  in  the  policy,  notice  SSilSSLt 
to  the  insurer  of  an  assignment  or  bequest  is  not  neoeasary      "^ 
to  preserve  the  validity  of  the  policy. 

Ang.  Ins.,  413. 

§  1239.  Unless  the  interest  of  the  insured  is  susceptible  ^^J^jj^ 
of  exact  pecuniary  measurement,  the  measure  of  interest  is  jyth?** 
the  sum  fixed  in  the  policy.  SonSosiTCL 

Compare  St  John  v,  Amer.  Life  Ins.  Co.,  2  Duer^  419 ;  13 
^  y:,  31 ;  Mutual  Life  Ins.  CJo.  v.  Wager,  27  Barb.,  354; 
Miller  V.  Eagle  Life  k  Health  Ins.  Co.,  2RD,  SmUh,  268. 
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TITLE  XTTT, 

COIOCEBCIAL  PAFEB. 

Geapxib    L  Ctommeraal  pi^[>er  in  geoflnL 
IL  BiUb  of  ozohuigo. 
IIL  PromisBory  notea. 
lY.  Chedcs  and  drafts. 
Y.  Bank  notea  and  oertifioateB  of  deponi 


CHAPTEBI 

OOXMIBOIAL  PAPXB  IK  GXNXBAL. 

ABnoLi  L  What  paper  is  negotiabK 
IL  InterpretatioxL 
IIL  Tranafer  withoat  indonNment 
lY.  IndoFBement 
Y.  Bight  to  payment 
YL  Preaentment  for  payment 
YIL  Dishonor. 

YUL  Excuse  of  presentment  and  notioa. 
DL  Exoneration  of  parties. 


ARTICLE  I. 

WHAT  PAPER  IS  NEGOTIABLB. 

BiOTXOir  1240.  To  what  instruments  this  title  la  applicable. 

1241.  Negotiable  instrument,  what 

1242.  What  it  may  contain. 

1243.  What  it  need  not  contain. 

1244.  Date. 

1246.  Different  classes  of  negotiable  paper. 

^wbat  §  1240.  The  provisions  of  this  title  apply  only  to  nego- 

menu  this    tiablc  paper,  as  defined  in  §  1241. 

title  It  r   r     1  v 

applicable. 

SSI^»t      §  1241.  A  negotiable  instrument  is  a  writing,*  with  or 

what,  witibout  seal,'  signed  by  the  party  to  be  charged  thereby, 

or  his  agent  for  that  purpose,'  promising  or  requesting  the 

payment  of  a  specifidl  sum*  of  money  only/  withoat  any 
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condition  that  is  not  absolutely  certain  of  fulfillment,*  to 
the  bearer,  or  to  the  order  of  a  specified  person,  described 
with  such  certainty  that  he  can  be  ascertained  at  the  time 
the  instrument  is  made/ 

» 1 R.  a,  tea. 

•  Overruling  Clark  v.  Farmers*  W.  M.  Co.,  15  WeruL,  266. 

In  accordance  with  Porter  v.  McCoUum,  16  Geo.^  629. 

•  1  B.  a,  T68. 

•  Story  on  Notes,  §  20. 

*Little  V.  Phoenix  Bank,  7  SiU,  369;  Atkmson  v.Manka, 

1  Oow.f  691. 
'Sackettv.  Palmer,  25  Barb.f  179;  Cook  v.  Satterlee,  6 

Oow.f  108. 
^  Yates  V.  Nash,  8  0.  B,  \N.  5.],  686 ;  Cowie  v.  Sterling, 

^ELds  Bl,  333;  Douglass  v.  Wilkeson,  6  Wend.^  637. 

§  1242.  A  negotiable  instrument  may  also  contain  a  what  it 
provision  for  its  conversion  into  a  contract  of  a  diflferent  "^y***^**** 
oature  at  the  option  of  the  holder,*  and  a  pledge  of  colla- 
teral security,  with  authority  to  dispose  thereof.*  It  can- 
not contain  any  other  contracts  than  those  mentioned  in 
this  section,  and  1241,'  but  it  may  contain  any  matters 
not  amounting  to  a  contract,  and  not  inconsistent  with  the 
provisions  of  §  1241.* 

>  Hodges  V,  Shuler,  22  y,  7.,  114. 

•  Arnold  v.  Rock  River  Co.,  5  DwTf  207. 
'  See  Austin  v.  Bums,  16  Barh.f  643. 

•  This  allows  instructions  as  to  placing  to  account,  ad- 

vice, Ac 

§  1243.  It  is  not  necessary  that  the  instrument  should  what  u 
be  dated,'  nor  that  it  should  specify  any  time'  or  place  of  oontaSk 
payment,  though  it  may  do  so.' 

^  Mechanics'  &  F.  Bank  v.  Schuyler,  7  Cow.,  337,  a. 
•Id. 

•  Story  on  Notes,  §  49. 

§  1244.  Any  date  may    be    inserted   by  the  maker.  Data, 
whether  past,  present,  or  future,  and  the  instrument  is  not 
invalidated  by  his  death  or  incapacity  at  the  time  of  the 
nominal  date.' 

^  story  on  Notes,  §  48. 

§  1245.  There  are  six  classes  of  negotiable  paper,  namely :  Dubnat 

flatifri  of 

1.  Bills  of  exchange ;  necotiabto 

2.  Promissory  notes ; 
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8.  Banknotes; 

4.  Checks; 

6.  Bonds; 

6.  Certificates  of  deposit 

ARTICLE  n. 

nUTEBPBETAHOlT  OF  KEGOTIABLB  PIPES. 

SionoN  1246.  Time  and  place  of  payment 

124t.  InstrmnentB  payable  to  a  person  or  hJa  order,  how  oon- 

fitmed. 
1248.  Fictitious  payees. 

«m«^d         §  1246.  If  the  instrument  does  not  specify  the  time  of 

p*jrni«nt     payment,  it  is  payable  immediately.*    If  it  does  not  specify 

a  place  of  payment,  it  is  payable  where  it  is  dated,  and  if 

it  has  no  date,  it  is  payable  wherever  it  is  held  at  maturity.* 

^  Lake  Ontario  R.  B.  v.  Mason,  16  Ni  7.,  461 ;  Cornell  r 
Moulton,  3  Derk,  12;  Peets  v.  Bratt,  6  Barb,f  662; 
Thompson  v.  Ketcham,  8  Johna,^  189 ;  Jones  v.  Brown, 
11  Ohio  [N:  S,l  601. 

*  See  Haldane  v.  Johnson,  8  Exch,f  689. 

instni-  §  1247.  An  instrument  payable  to  a  person  named,  but 

bieonhiB  adding  the  words,  "or  to  his  order,"  or  "or  to  bearer,"  or 
how  oon-  *    words  equivalent  thereto,  is  in  the  former  case  payable  to 

the  order  of  such  person,  and  in  the  latter  case,  payable  to 

the  bearer. 


Btrned. 


Pictitioni  §  1248.  If  the  payee  named  in  the  instrument  is  obvi- 
payees.  q^Jj  fictitious,  it  is  payable  to  the  bearer.*  If  it  is  drawn 
to  the  order  of  the  maker,  or  of  a  fictitious  person,  it  has, 
if  negotiated  by  the  maker,  the  same  effect  against  him 
and  all  persons  having-knowledge  of  the  facts,  as  if  payable 
to  the  bearer.* 

»  Willets  V.  Phoenix  Bank,  2  Duer^  121. 
•  1  R.  S.,  768. 
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ARTICLE  nL 

TRAITOFBB  WITHOUT  nn>0B8xicKzrr. 

Sionoir  1249.  Kegotiation,  what 

1250.  Warranty  implied  bj  negotiatioiL 

1261.  Further  warranty. 

1252.  When  transferee  has  the  rights  of  indorsee. 

§  1249.  The  transfer  of  a  negotiable  instrument  for  a  22?whit 
Talid  consideration  is  called  a  negotiation  thereof 

§  1250.  By  the  act  of  negotiation,  the  person  negotiating  ^"^l^t 
warrants  the  instrument  to  be  what  it  purports  to  be,*  and  negotiation 
to  be  binding  according  to  its  purport  upon  all  the  parties 
thereto  ;*  and  also  warrants  that  he  has  no  knowledge  of  any 
&cts  which  tend  to  prove  it  worthless,  such  as  the  insol- 
yenqy  of  any  of  the  parties  thereto,  its  payment,  or  its 
invalidity  for  any'  cause. 

^  Gumej  V.  Womerslej,  ^EK  A  Bl,  133 ;  Oabot  Bank 
V,  Morton,  4  (Tray,  156;  Herrick  v.  Whitney,  15  Johns^ 
240;  Gompertz  v.  Bartlett,  2  EIL  A  Bl,  849;  Canal 
Bank  v.  Bank  of  Albanj,  1  Bm^  287. 

*  Delaware  Bank  v,  Jarvis,  20  N,  7.,  226 ;  Fnmiss  v. 
Ferguson,  16  ui,  43t. 

'  Brown  «.  Montgomery,  20  K  PI,  287. 

§  1251.  Unless  the  negotiation  is  in  the  nature  of  a  sale.  Farther 
the  person  negotiating  also  warrants  the  principal  debtor  ^•™"^* 
on  ^6  instrument  to  be  at  the  time  of  the  negotiation  in 
such  condition  that  it  would  be  paid  if  then  due  and  pre- 
sented to  him.^ 

^  Ontario  Bank  v,  Lightbodj,  13  Wend,,  107  (Ct  of  Er- 
rors,) decides  this  as  to  a  payment;  Timmins  v.  Gib- 
bins,  18  Q,  S.,  722,  as  to  a  deposit;  and  see  ibid,  as  to 
changing  a  bill. 

§  1262.  The  transferee  of  an  instrument  payable  to  the  whoi 
bearer,  or  indorsed  generally,  has  the  rights  of  an  indorsee,  has  the 

'  o  .^  #  —  rlrfit*  of 

inaonee. 
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ABTICLE  IV. 


■«it>  bow 


and  specUl 

Indoriie- 

menU. 


I1S3L  lad^peDMst.  bow  nueb. 

IIS^  iSfooil  icii  special  iadaneiiienls. 

lliS.  Gtaenl  iadcrympnc  how  made  spedaL 

I25<.  r»:5Sncsi:Q  of  se^XsalaStf  bj  mdofflec. 

115T.  rM;r«Trti  wimnsT  of  mdoner. 

1258l  Ia>ioner.  vbea  liable  to  pajee. 

1259.  IcdoneaeBS  wishcot  reooansL 

1360.  Indoner  s  fcreCie8. 

136L  Tide  acqxrod  br  indonee. 

1262.  Apparens  mamritr  of  bill  payable  after  tof^ 

1263.  Apparent  mamritr  of  bOI  payable  at  tif^ 
126i.  Apparent  mataritr  of  noie  or  bond. 

1265.  LiabQiCT  of  party  to  an  inatrament  in  blank. 

1266.  Toid  instnmiente^  wben  made  Talid. 


§  1253.  Any  person  mav  indorae  the  instroment  by 
writing  his  name  thereon,  and  delivering  it  to  another  per- 
son. If  there  is  not  room  for  a  signature  on  the  instrament 
itself^  the  indorsement  maj  be  written  on  a  separate  paper 
annexed  thereto.* 

*  Story  on  Notes,  §  121. 

§  1254.  An  indorsement  may  be  general  or  special.  A 
general  indorsement  is  one  by  which  no  indorsee  is  namei 
A  special  indorsement  specifies  the  indorsee. 


General  In-  §  1255.  An  instrument  bearing  a  general  indorsement 
bowmlS?'  cannot  be  afterwards  specially  indorsed.  But  any  lawful 
'^^  holder  may  turn  a  general  indorsement  into  a  special  one, 

by  writing  the  name  of  an  indorsee  above  it 

Dettniction  §  1256.  A  Special  indorsement  may  be  so  made  as  to 
biiiiy^j      render  the  instrument  not  negotiable,  but  nothing  short  of 

l»dor»er.  i     /»        ,  ,  i  «.        , 

express  words  for  that  purpose  can  nave  that  effect. 

'  Lcavitt  V.  Putnam,  3  N.  E,  494;  Story  on  Notes,  §  139. 


Imp.ied 
warrantj  of 
indoner. 


§  1257.  Every  indorser  warrants  to  every  subsequent 
holder  of  the  instrument,  who  is  not  liable  thereon  to  him: 

1.  That  it  is  in  all  respects  what  it  purports  to  be  ;* 

2.  That  he  has  a  good  title  to  it  ;* 

8.  That  his  indorsement  is  binding  upon  him ;' 
4.  That  the  signatures  of  all  prior  parties  are  binding 
upon  them  ;* 
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6.  That  if  upon  its  matoritj,  it  is  dalj  presented  to  the 
principal  debtor,  and  not  paid,  the  indorser  will,  upon  no- 
tice thereof  being  duly  given  to  him,*  pay  so  much  of  the 
same  as  the  holder  paid  therefor,  with  interest* 

^  McGregor  v,  Rhodes,  BEl^  Bl,  266. 
'  Story  on  Notes,  §  135. 
•Id. 
«  *  Erwin  v.  Downs,  15  JSf.  7^  5*75. 

*  Story  on  Notes,  §  135. 

*  Cook  V.  Clark,  4  K  D,  Smith,  213;  Cram  v.  Hendricks, 

7  Wmd.y  569,  642 ;  Braman  v,  Hess,  13  Johna,^  52 ;  see 
Ingalls  V,  Lee,  9  J9Sar5.,  651. 

§  1258.  One  who  indorses  the  instrument  before  it  is  de-  Jf^^^UJ^j, 
liyered  to  the  payee,  is  liable  thereon  to  the  payee.  toptje*. 

This  is  the  common  sense  of  the  decision  in  Moore  v. 
Cross,  19  N,  T!,  227.  But  previous  cases  have  so  compli- 
cated the  question  that  it  is  necessary  to  dear  up  the  con- 
fusion by  a  positive  rule.  It  has  long  been  maintained 
that  an  indorser,  before  delivery  to  the  payee,  does  not 
mean  to  be  responsible  to  him,  and  though  this  doctrine 
is  now  overruled,  yet  the  decision  is  put  upon  grounds 
that  are  needlessly  technical. 

§  1259.  Any  indorser  may  qualify  his  indorsement  with  SStwith- 
the  words,  "  without  recourse,"  or  equivalent  words ;  and,  ^JirieT 
upon  such  indorsement,  he  is  responsible  only  to  the  same 
extent  as  in  the  case  of  a  transfer  without  indorsement^ 
In  other  respects,  such  an  indorsement  has  the  same  effect 
as  any  other. 

^  Story  on  Notes,  §  146. 

§  1260.  All  indorsers  are  sureties,  and  have  the  rights  i^m»^% 
of  such,'  except  as  herein  otherwise  provided.    Successive 
indorsers  are  not  co-sureties.' 

'  See  the  title  on  Sdbetyship. 

*  Ailsen  v.  Barkley,  2  Spears,  747. 

§  1261.  Indorsement  vests  in  the  indorsee  all  the  real  Title  acqvt- 
title  of  the  indorser ;  and  if  the  indorsee  acquires  the  instru-  indorMe. 
ment  in  good  faith'  and  for  a  valuable  consideration,  before 
its  apparent  maturity,*  and  before  it  has  been  dishonored 
within  his  knowledge,'  it  vests  in  him  all  the  apparent  title 
of  the  person  transferring  it  to  him.  Valuable  consideration 
and  good  faith  are  defined  in  Part  Y.  of  the  Fourth  Divi- 
mm  of  this  CSode.   An  indorsee,  acquiring  an  instrument  in 
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the  manner  described  in  this  section,  is  called  an  indorsee 
in  due  course. 

>  See  note  to  §  1299. 

*  This  pbraae  is  adopled  to  ayoid  drcomloeiitiaB. 

'  Anderson  v.  Busteed,  5  Duer^  48ft. 


Amirent  •  §  1262.  The  apparent  maturity  of  a  bill  of  exchange  or 
bm,  A?,  draft,  payable  at  a  specified  time  after  sights  and  not  ao- 
SfeSllBfiit.  cepted,  is  after  its  date. 

It  IB  very  desirable  that  the  term  at  the  end  of  whkht 
bill  may  be  presumed  to  be  dishonored  ahonld  be  flxsd. 
The  decisions  are  conflicting  and  nnsatiafiMStory.  Wehsis 
not  at  present  undertaken  to  fill  the  blanka  in  this  sectioa 
and  the  two  following  ones.  • 

Apparent         §  1268.  The  apparent  maturity  of  a  bill  of  exchange^ 
biu,  Ac,      check  or  draft,  payable  at  sight  or  on  demand,  is, 
Bi&  1.  If  it  bears  interest^  after  its  date; 

2.  If  it  does  not,  after  its  date. 


Apparent 
Boianuityof 
note  or 
bond. 


LUbmtjof 
party  to  in 
inBtmment 
In  blank. 


Void  in- 
■tramenta 
when  made 
Talid. 


§  1264.  The  apparent  maturity  of  a  promissory  note  (V 
bond,  payable  on  demand  or  at  sight^  is, 

1.  If  it  bears  interest,* 

2.  If  it  does  not,' 

If  payable  at  a  certain  time  after  demand  or  sights  sudi 
time  is  to  be  added  to  the  periods  herein  mentioned. 

^  It  is  doubtful  whether  a  demand  note  bearing  intereit 
has  any  "  apparent  maturity,"  unless  it  is  known  to  bo 
dishonored.  See  Merritt  v.  Todd,  23  N.  F.,  28 ;  Broob 
r.  Mitchell,  9  if.  <fc  W!,  15;  Wethey  v,  Andrews,  3 
Bin,  682.  See  Sice  v.  Cunningham,  1  Cbto.,  397 ;  Losee 
V.  Dunkin,  7  Johns.y  70;  on  the  affinnative  side:  bot 
the  former  is  overruled  in  Merritt  v,  Todd. 

*  Loomis  V.  Pulver,  9  Johns,^  244;  Funnan  v,  Haskin,  S 
CaL,  369;  Carlton  v.  Bailey,  7  Foster^  230. 

§  1265.  A  party  to  a  negotiable  instrument,  of  which  any 
part  is  left  blank,  is  liable  thereon  to  an  indorsee  in  dae 
course  in  whatever  manner  such  blank  may  be  filled  befive 
its  transfer  to  him.' 

>  Van  Duzer  v.  Howe,  21  K,  K,  531 ;  Schults  v.  AsUcj, 
2  Scott,  816;  2  Bing.  N.  C,  644. 

§  1266.  A  negotiable  instrument  made  void  by  statute, 
or  otherwise,  is  valid  in  the  hands  of  an  indorsee,  in  due 
course.* 

1 A  similar  rule  has  been  estabUahed  in  Rngland,  \fj  stit* 
ate.  ThacommoQlawinterpretatioDoraMMidedtf- 
ing  instnime&ti  Toid,  is  of  oouw  difkiwik 
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ARTICLB  V. 

BIGHT  TO  TATUXST* 

SlonOH  1267.  Instniment  or  security  maj  be  required  on  payment 

1268.  WnM  destruction  of  instrument  destroys  right  to  payment 

§  1267.  No  party  to  a  negotiable  instrument  can  be  re-  ^i^SJJS* 
quired  to  pay  it,  unless  it  is  given  up  to  him,  or  unless  JJi^JJ^  ^ 
lecority  is  given  to  him,  with  two  sufficient  sureties,  to  in-  P^J^en*- 
demnify  him  against  any  lawful  claim  thereon,'  or  unless 
it  is  clearly  proved  to  have  been  destroyed.* 

U  B.  &,  406 ;  story  on  Notes,  g  106. 
*  Des  Arts  v.  Leggett,  16  K.  7.,  682. 

§  1268.  No  person  is  entitled  to  payment  of  a  negotiable  wnfu  dM- 

•      .  <*/*i  iiii*!  traction  of 

instrument  if  he,  or  any  one  under  whom  he  claims,  has  instminent 
wilfully  destroyed  it.*  iS^ff 

pajmont 
^  Blade  v.  Noland,  12  WendL,  ItS. 

ARTICLE  VL 

PBBSBNTMENT  FOB  PAYMENT. 

Ctamioir  1269.  Demand  not  necessary.    Effeot  of  want  of  demand. 

1270.  Due  presentment,  what 

1271.  Proper  presentee. 

1272.  Proper  time. 

1273.  Proper  place. 

1274.  Day  of  maturity,  when. 
1276.  Holidays. 

1276.  Holidays,  as  to  particular  presentees. 

1277.  Holidays,  as  to  particular  presenters. 

1278.  Secular  days. 

§  1269.  It  is  not  necessary  to  make  any  demand  for  pay*  Demand 
ment  upon  the  principal  debtor  in  order  to  charge  him ;  iiu7?^!!ct 
bat  if  the  instrument  is  by  its  terms  payable  at  a  specified  de^d. 
place,  he  is,  if  ready  and  willing  to  pay  it  at  maturity  at 
such  place,  relieved  from  the  payment  of  subsequent  inte- 
rest, and  may  tender  the  amount  due  in  any  action  brought 
against  him  thereon,  with  like  effect  as  in  other  cases  of 
tender. 

Fdrchild  v,  Ogdensburgh  B.  R  Co.,   15  N.  Z,  337; 
Wx>lcott  V.  Van  Santyoord,  17  Johna^  248. 
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Doe  pre- 

■entment, 

what. 


Propor 
prasentee. 


§  1270.  Due  presentment  for  payment  is  a  presentmOTt 
of  tbe  instrument  and  a  demand  of  payment  made  by  the 
holder  to  the  proper  person,  at  the  proper  time  and  pkoe. 

§  1271.  The  principal  debtor  is  the  person  to  whom  the 
presentment  ought  to  be  made.  But  if  he  cannot,  widi 
reasonable  diligence,  be  found  at  the  proper  time  and  place, 
his  agent  for  that  purpose  is  the  proper  person. 


Ftopflrtimo  §  1272.  The  proper  time  is  the  day  of  maturity,  within 
reasonable  hours.  If  the  instrument  is  payable  at  a  pa^ 
ticular  house,  the  proper  time  is  within  such  hours  as  m 
usually  kept  in  similar  houses. 


Ftopcr 
pbioc. 


Day  of  ma- 
turity, 
when. 


Holidays. 


§  1278.  K  the  instrument  is  payable  at  a  particular 
house,  that  is  the  proper  place.  If  it  is  payable  within  a 
particular  town  or  district,  the  debtor's  place  of  business 
or  residence,  if  within  the  same,  or  if  not,  then  any  place 
within  the  same,  is  proper.  In  other  cases,  any  place  in 
which  the  debtor  is  found,  or  where  he  resides  or  transacta 
his  business,  is  proper.  * 

§  1274.  The  day  of  maturity  of  the  instrument  is  the 
day  on  which  by  its  terms  it  becomes  due,  with  the  addi- 
tion of  such  days  of  grace  as  are  allowed  by  law.  In  cases 
in  which  no  grace  is  allowed,  if  the  instrument  becomes 
due,  by  its  terms,  on  a  holiday,  it  is  not  mature  until  the 
next  business  day/ 

*  Salter  v.  Burt,  20  Wend,,  205 ;  see  Campbell  r.  Interaa- 
tionol  Assurance  Ck)mpaDy,  4  Bosw.j  298. 

§  1275.  Ilolidays,  within  the  meaning  of  this  title,  are, 
every  Sunday,  the  first  day  of  January,  the  twenty  second 
day  of  February,  the  fourth  day  of  July,  the  twenty-fifth 
day  of  December,  any  day  on  which  an  election  is  held 
throughout  the  State,  and  any  day  appointed  by  the  Presi- 
dent of  the  United  States,  or  the  Governor  of  this  State, 
for  a  public  fast  or  thanksgiving.  If  the  first  of  January, 
the  twenty-second  of  February,  the  fourth  of  July,  or  the 
twenty-fifth  of  December,  falls  upon  a  Sunday,  the  Monday 
following  is  a  holiday.*    All  others  are  business  days. 

'  Laws  of  I860. 
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§  1276.  If  the  instrument  declares  the  principal  debtor  HoiidaTiu 
to  be  of  a  particular  religious  persuasion,  any  day  regarded  i*rpr<»«». 
as  sacred  by  all  persons  of  that  persuasion,  and  generally 
known  to  be  so  regarded,  must  be  treated  as  a  holiday,  so 
&r  as  such  instrument  is  concerned. 

Modified  fh)m  the  existing  law,  hj  requiring  the  in- 
Btrument  to  state  the  debtor's  religion,  as  a  condition  of 
allowing  him  this  privilege. 

§  1277.  Any  person  whose  duty  it  is  to  present  an  instru-  Hoiidayv 
ment  for  acceptance  or  payment,  or  to  give  notice  of  its  uLt^iSSmb 
dishonor,  may,  for  the  purposes  of  such  presentment  or     "" 
notice,  treat  any  day,  regarded  as  sacred  by  all  persons 
of  his  religious  persuasion,  as  a  holiday.' 

>  Story  on  Bills,  §  293. 


ARTICLE  VIL 

DISHONOR   OF  NEGOTIABLE  PAFEB. 

Sboiiov  12*78.  Dishonor,  what 

1279.  Notice  of  dishonor,  hj  whom  g^ven. 

1280.  Form  of  notice. 

1281.  Notice,  how  served. 

1282.  Personal  service. 

1283.  Service  bj  substitution. 

1284.  Service  bj  mail. 

1285.  Notice,  how  served  after  indorser'i  death. 

1286.  Notice,  when  to  be  given. 

1287.  Notice,  how  given  by  agent. 

1288.  Additional  time  for  notice  by  indoraer. 

1289.  Notice  by  one,  notice  by  all 

1290.  Knowledge,  when  sufficient  notice. 

§  1278.  A  negotiable  instrument  is  dishonored  when  Diihonor 
duly  presented  for  payment,   or   for   acceptance  where  ^ 
acceptance  may  be  required,  and  not  paid,  or  not  accepted* 

Story  on  Bills,  §  228. 

§  1279.  Notice  of  dishonor  can  only  be  given' after  act-  Notice  of 
ual  dishonor,  by  the  owner  of  the  instrument,'  or  the  per-  tar'il^n 
mm  having  it  in  his  possession,*  or  a  party  thereto  who  has     "^^ 
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been  charged  with  such  notice,*  or  has  waived  it^  or  the 
agent  of  any  of  them,* 

^  Chanoine  v.  Fowler,  3  Wend,^  113 ;  Story  on  Notes,  §  SOL 

*  Ogden  V,  Dobbin,  2  EaU^  112 ;  Bank  of  TJ.  &  v.  Ikma, 

2  mU,  461. 

'  Baker  v,  Morris,  25  Barb,,  138;  Stafford  v,  Yatoe,  18 
Jo?ufu,j  327. 

*  Cole  V,  Jesaup,  10  K,  K,  96;  10  J92nc>.,  516. 

Tormof  §  1280.  The  notice  must  be  in  writing/  but  may  be  in 

anv  form  which  describes  the  instrument  with  reasonable 
certainty/  and  substantially  informs  the  party  receiving  it 
that  the  instrument  has  been  presented  for  payment,  or  for 
acceptance,  and  has  not  been  paid,"  or  has  not  been  accept- 
ed, [and  that  the  party  giving  the  notice  looks  to  him  for 
payment*] 

^  New.  *  Hodges  v.  Shuler,  22  Ni  7.,  114. 

*  Youngs  V.  Lee,  12  N,  7.,  651 ;  Cook  v.  Litchfield,  9  il^ 

r:,  279 ;  Solarto  v.  Pahner,  1  Bing.  N.  (7.,  194. 

*  This  dause  has  been  held  unneoessaij.    Bank  of  IJ.  S 
V,  Carneal,  2  FeterSj  553.    But  see  the  previous  cases. 

Notice,  iiow  §  1281.  The  notice  may  be  served  personally  or  by  sub- 
stitution, or  by  mail. 

Laws  1857,  oh.  416. 

Personal  §  1282.  Personal  service  is  made  by  delivering  the  notice 

"''^'''        to  the  indorser  in  person.* 

*  Such  service  is  good  wherever  made.    Hyslop  v.  Jones, 

3  McLean^  96. 

robltua-^        §  1283.  Service  by  substitution  is  made  by  delivering  the 
^^**°'  notice  to  some  person  of  discretion  in  his  family  or  service, 

at  his  place  of  business  or  residence.* 

*  Story  on  Notes,  §  312;  slightly  moro  stringent  in  this 

section,  service  by  mail  being  always  allowed. 

Service  by  §  1284.  Service  by  mail  is  made  by  properly  folding  the 
notice,  directing  it  to  the  person  to  be  charged,  at  his  place 
of  residence,  according  to  the  best  information  that  the 
holder  can  obtain,  putting  it  into  the  post  office  most  con- 
veniently accessible  from  the  place  where  the  presentment 
was  made,  and  paying  the  postage  thereon.* 

»  Laws  1857,  ch.  416,  §  3. 

2i?S£ier       §  1285.  K  the  indorser  is  dead,  the  notice  must  be  given 
todoTBer's     ^  ^j^^  ^f  j^jg  personal  representatives ;  or  if  there  are  none, 
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then  to  any  member  of  his  &mil  j  who  resided  with  him  at 
his  death ;  or  if  there  is  none,  then  it  must  be  mailed  to  his 
last  address.'  But  notice  sent  to  the  indorser  in  good  £uth, 
in  ignorance  of  his  death,  though  after  it  has  happened,  is 
valid. 

'  Modified  fh>m  Story  on  Notes,  §  310..  Story  says  that 
notice  should  be  left  at  the  domicile  of  the  deceased. 
This  would  often  fail  to  reach  his  representatiyes, — 
more  often  than  under  the  rule  given  above. 

§  1286.  Notice  of  dishonor,  when  given  by  the  holder  JJJ^Jto  be 
or  his  agent,  must  be  given  on  the  day  of  dishonor,  or  on  ^^^ 
the  next  business  day  thereafter,  or  if,  on  the  latter  day,  no 
mail  leaves  the  place  where  the  presentment  is  made  for 
the  place  where  the  indorser  resides  or  has  a  place  of  busi- 
ness, notice  must  be  given  by  the  first  mail  so  leaving 
thereafter.' 

'  Cuyler  v.  Stevens,  4  Wend.j  566. 
'  Story  on  Notes,  §§  325,  327. 

§  1287.  When  the  holder  of  the  instrument,  at  the  Notice,  how 
time  of  its  dishonor,  is  a  mere  agent  for  the  owner,  it  is  fgent 
sufficient  for  him  to  give  notice  to  his  principal  in  the 
same  manner  as  to  an  indorser,  and  such  principal  may . 
give  notice  to  the  indorser  as  if  he  were  himself  an  indor- 
ser.*   And  if  an  agent  of  the  owner  employs  a  sub-agent, 
it  is  sufficient  for  each  successive  agent  to  give  due  notice 
to  his  own  principal. 

'  Story  on  Notes,  §  326;  Howard  v.  Ives,  1  EiH  263; 
Ogden  V.  Dobbin,  2  Hall,  112. 

§  1288.  An  indorser  receiving  notice  of  dishonor,  has  Additional 
the  like  time  thereafter  to  give  similar  notice  to  prior  par-  notice  by 
ties  as  the  original  holder  had.^    But  this  additional  time 
is  available  to  him  only.' 

*  Story  on  Notes,  §  331. 

•  Rowe  V.  Tipper,  13  0  A,  249. 

S  1289.  Notice  given  by  one  of  the  parties  to  the  instru-  NoUoe  br 

11  /»/»ni  one,  notiM 

ment,  enures  to  the  benefit  of  all.'  byaik 

^  Chapman  v.  Keane,  3  Ad.  <k  EH,  193 ;  Lysaght  v,  Bry- 
9ai,9  CRf  46. 
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wheiTiS?*       §  1290.  If  the  indorser  is  the  person  to  whom  the  instru- 

dent  notice  ment  is  properly  presented  for  payment  at  maturity,  his 

knowledge  of  its  dishonor  is  sufficient  notice  thereof  to  him. 

Caimt  V.  Thompson,  7  C.  jB.,  4(K). 


ARTICLE  Vra. 


Bent,  when 


Notice, 
when  cxcn- 
sed. 


Present- 
ment and 
notice, 
when 
ezcnsed. 


EXCUSE  OF  PEESENTMENT  AKD  NOTICE. 

Sicnoir  1291.  Presentment,  when  excused. 

1292.  NotioBf  when  excused. 

1293.  Presentment  and  notice,  when  excused. 

1294.  The  like. 

1295.  Delay,  when  excused. 

1296.  Waiver  of  presentment  and  notice. 

§  1291.  Presentment  is  not  necessary: 

1.  When  the  place  of  payment  is  not  designated  in  the 
instrument,  and  the  place  of  residence  or  business  of  the 
principal  debtor  cannot,  with  reasonable  diligence,  be  as- 
certained bv  the  holder : 

2.  When  no  person  to  whom  presentment  can  properly 
be  made  can,  with  reasonable  diligence,  be  found  by  the 
holder ; 

3.  When  the  instrument  purports  to  be  signed  by  the 
principal  debtor  within  tliis  state,  and  he  resided  therein  at 
the  time  of  signing,  but  has  removed  therefrom. 

Foster  v.  Julion,  24  .V  Y.,  28. 
See  Spies  v.  Gilmore,  1  irf.,  321. 

§  1292.  Notiee  of  dishonor  is  not  necessary,  when,  with 
like  diligence,  the  place  of  residence  or  business  of  the  in- 
dorser cannot  be  ascertained,  or  there  is  no  post  office 
communication  therewith. 

§  1293.  If  the  holder  is  informed  by  an  indorser,  within 
ten  days^  before  the  maturity  of  the  instrument,  that  it  will 
be  dishonored,  presentment  and  notice  are  excused  as  to  such 
indorser.' 

*  No  term  is  at  present  fixed  by  the  law,  but  if  tlio  nile  ia 
to  be  maintained  at  all,  it  should  bo  made  clear  and 
cert4iin. 

'  Spencer  v.  Harvey,  17  Wend.j  489 ;  Leffingwell  v.  White, 
1  Johns,  Cas.j  99, 
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§  1294  If,  before  or  at  the  maturity  of  the  instrument^  The  like, 
the  indorser  has  received  full  security  for  the  amount  there* 
of,  or  the  maker  has  assigned  all  his  estate  to  him  as  ^uch 

« 

security,  presentment  and  notice  are  excused  as  to  him.^ 

>  Mechanics'  Bank  v.  Griswold,  *l  Wend.^  165 ;  (Forney  v. 
Da  Costa^  1  Esp^  302 ;  linuted  in  Seaoord  v.  Miller,  13 
N.  K,  56. 

This  rule  is  founded  upon  the  same  principle  as  the  series 
of  cases  that  were  overthrown  in  Hall  v.  Newcomb,  7 
ifiU^  416,  and  perhaps  ought  to  share  their  fate.  If 
the  maker  intends  that  the  indorser  shall  waive  notice, 
he  would  naturally  so  stipulate  with  him,  or  wonld 
give  the  security  to  the  holder  outright  The  following 
is  suggested  instead  of  this  section  : 

[§  1294.  No  transactions  between  the  maker  and  indor- 
ser waive  or  excuse  notice  of  dishonor  to  the  latter,  unless 
they  so  agree.] 

§  1295.  Delay  in  presentment  or  in  giving  notice  of  Dday, 
dishonor,  is  excused,  when  caused  by  inevitable  accident^  eluuad. 

*  Perhaps  the  phrase  "  circumstances  over  which  the  party 

has  no  control "  would  be  more  correct.  The  rule  at 
present  is  liberal  (Story  on  Bills,  §  234;  Story  on 
Notes,  §  356.)  Other  excuses  are  mentioned  (id.,  § 
357),  but  it  is  very  doubtful  whether  they  are  allowed 
in  New  York. 

§  1296.  Presentment  and  notice  may  be  waived  by  any  waiverof 
one  entitled  to  the  same.    Such  waiver  must  be  made  in  SSt  and 
writing,  if  made  before  dishonor.*    A  waiver  of  present-  ^^^^ 
ment  is  a  waiver  of  notice  also,  unless  the  contrary  is 
expressly  agreed ;  but  a  waiver  of  notice  does  not  waive 
presentment'     A  waiver  of  protest  on  any  instrument 
other  than  a  foreign  bill  of  exchange,  waives  presentment 
and  notice.' 

'New. 

'  Buchanan  v.  Marshall,  22  Vi.^  561 ;  Bumham  v.  Web- 
ster, 17  ife.,  50. 

*  Ooddington  v.  Davis,  1  ^  K,  186;  3  Den.,  16. 
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ARTICLE  IX, 

XZONXBATIOK  OF  PABTIBS  TO  mBGOTIABLB  PAFXB. 

Beooos  1297.  Principal  debtor,  how  exonerated. 

1298.  Other  parties,  how  exonerated. 

1299.  Exoneration  by  payment 

1300.  BeTival  of  liabiUty. 

1301.  Exoneration  by  want  of  notice. 

gjj^^      §  1297.  The  principal  debtor  is  exonerated  by  an  agree- 

exonvatad.  ment  to  that  eflfect  with  the  owner  of  the  instrument,  when 

made  upon  sufficient  consideration,  or  when  such  debtor 

has  been  induced  by  such  agreement  to  do  or  omit  some 

act,  by  doing  or  omitting  which  he  is  prejudiced.' 

'  Story  on  Bills,  §  266. 

ttM.^how'        §  1298.  Other  parties  to  negotiable  paper  are  exonerated 
9i*oa^nx^  in  the  same  manner  as  the  principal  debtor,  and  also  in 
like  manner  with  other  sureties. 


Exonera- 
tion by  pay- 
ment 


BerlTElof 
liabUity. 


§  1299.  A  party  to  a  negotiable  instrument  payable  to 
the  bearer,  or  indorsed  generally,*  is  exonerated,  except  as 
prescribed  in  section  1300,  by  payment  thereof  to  any 
actual  holder,  unless  such  payment  is  made  in  bad  faith' 
or  through  gross  negligence,'  in  which  cases  he  remains 
liable  to  the  owner  of  the  instrument. 

*  Story  on  Notes,  §  383. 

*  All  the  cases. 

"Pringle  V.  Phillips,  5  Sandf.^  157;  Merriam  v.  Granite 
Bank,  8  Gray,  254;  Gill  v.  Cubitt,  Z  B.  d:  C,  466; 
Down  V.  Hailing,  4  %d,^  330.  But  this  rule  is  now 
completely  repudiated  in  England,  and  positive  had 
faith  is  alone  recognized  as  defeating  title.  Raphael  v. 
Bank  of  England,  17  6\  -B.,  161 ;  Goodman  v.  Harvey, 
4  Ad.  A  El,  870 ;  Foster  v.  Pearson,  1  C,  M,  ^  Ji., 
849 ;  Crook  v.  Jadis,  5  B.  &  Ad.,  909 ;  Uther  v.  Rich, 
2  Per,  &  Dav.,  579;  Bank  of  Bengal  v.  Fagan,  7  Moofr6 
P.  C,  72;  Carlon  v.  Ireland,  5  E,  &  B.,  771. 

§  1800.  He  remains  liable,  notwithstanding  such  pay- 
ment, to  any  subsequent  indorsee  for  value  in  due  course. 

See  Manhattan  Co.  v.  Reynolds,  2  EiU,  140. 
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§  1801.  An  indorser  is  exonerated  from  liability  if  notice  Bzonem- 

of  dishonor  is  not  given  to  him  as  prescribed  in  this  chap-  wtnt  of 
ter,  and  is  not  excused  or  waived. 


OHAPTESn. 

BILLS  OF  SXCHANGE. 

AjmcLB    I.  Fonn  and  interpretatioiL 
n.  Days  of  grace. 
HL  Preseutment  for  aooeptanoe. 
rv.  Acceptanoe. 

Y.  Aooeptanoe  or  payment  for  honor. 
YL  Presentment  for  payment 
Vn.  Excuse  of  presentment 
Viii.  Bulee  peculiar  to  foreign  bflls. 


ARTICLE  I. 

^ 

FOBM  Ain>  nrrEBPBETATIOK  OF  A  BILL. 

Sionov  1302.  Bill  of  exchange,  what. 

1303.  Drawee,  in  case  of  need. 

1304.  Bill  in  parts  of  a  set 
1306.  Bill,  where  payable. 

1306.  Implied  warranty  of  drawer  and  indorser. 

1307.  Rights  of  drawer. 

§  1802.  A  bill  of  exchange  is  a  negotiable  instrument,  Bm  or 
by  which  one  who  is  called  the  drawer  requests  another,*  iSS!'*'*' 
called  the  drawee,  to  pay  to  the  order  of  a  specified  person, 
called  the  payee,  or  to  the  bearer,  a  specified  sum  of  money. 

*  Peto  9.  Reyn(^d8, 9  Exch^  410 ;  Davis  v.  Clarke,  6  ^.  jBL, 
16.  But  see  Wheeler  v.  Webster,  I  K  D.  SmWi,  1. 
See  Falrchild  v,  Ogdensburgh  R.  R.,  16  3^  F,  837. 

§  1808.  The  bill  may  also  give  the  names  of  others  than  ihaweain 
the  drawee,  to  be  resorted  to  in  case  of  need.  **** 

§  1804.  The  bill  m:.y  be  drawn  in  any  number  of  parts,  Buifai  parts 
eadi  part  stating  the  existence  of  the  others.    An  agree-  ®'  *  "^ 
ment  to  draw  a  bill  binds  the  drawer  to  execute  it  in  three 
parts,  if  the  other  party  to  the  agreement  desires  the  same.* 
Piesentment  or  acceptance  of  a  single  part  in  a  Bet|  is  Boffl- 
oient  for  the  whole. 

'8loi7onBiI]i,g66. 
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Bill,  where 
peyaUe. 


iJBiplled 
mmntj 
of  drawer 
and  indor- 


Bighto  of 
drawer. 


§  1305.  The  bill  is  payable 

1.  At  the  place  where,  bj  its  terms,  it  is  made  payable ; 
or, 

2.  If  it  specifies  no  place  of  pajment,  at  the  place  to 
which  it  is  addressed ;  or, 

8.  If  it  is  not  addressed  to  any  place,  wherever  the 
drawee  may  be  found,  or  at  his  residence,  or  place  of  busi- 
ness.^ 

>  See  Stoty  on  BUIb,  g  48. 

§  1306.  The  drawer  and  each  indorser  warrant  to  every 
subsequent  holder  of  the  bill : 

1.  That  the  drawee  is  competent  to  bind  himself  by  his 
acceptance ;' 

2.  That  he  will,  upon  due  presentment  of  the  bill  for  that 
purpose,  duly  accept  the  same;* 

3.  That  he  will,  upon  due  presentment  thereof  for  that 
purpose,  pay  the  same ; 

4.  That  if  any  one  of  these  conditions  is  not  fulfilled,  such 
drawer  or  indorser  will  himself,  upon  due  notice  of  dishonor 
being  given  to  him,  pay  the  bill,  with  the  lawful  damages 
thereon. 

»  Story  on  Bills,  §§  lOY,  230. 

»  Walker  v.  Bank  of  N.  Y.,  9  N.  F.,  582. 

§  1307.  The  drawer  has  all  the  rights  of  an  indorser,  as 
defined  in  chapter  I.  of  this  title. 


ARTICLE  n. 


DAYS   OF   OBACE. 


Days  of 
grace,  what. 


Section  1308.  Days  of  grace,  what 

§  1308:  The  three  days  following  the  day  on  which  bills 
of  exchange  payable  otherwise  than  at  sight  or  on  demand, 
become  due  by  their  terms,  are  allowed  as  days  of  grace, 
unless  the  last  of  such  days  is  a  holiday,  in  which  case  the 
next  preceding  business  day  is  the  last  day  of  grace 
allowed. 
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ARTICLE  m. 

PSB8BNTMBNT  FOB  ACGBFTANGB. 

SscnoM  1309.  When  bOl  may  be  presented 

1310.  Due  presentment,  how  made. 

1311.  Presentment  to  joint  drawees. 

1312.  When  presentment  to  be  made  to  drawee  in  case  of  need. 

1313.  Presentment,  when  must  be  made. 

§  1309.  At  any  time  before  the  bill  is  payable,  the  holder  winnbffl 
may  present  it  to  the  drawee  for  acceptance.  presented. 

Story  on  Biila^  §  228. 

§  1310.  Dae  presentment  for  acceptance  is  made  by  the  i>iiepre- 
holder  or  his  agent,  on  a  business  day :  how  made. 

1.  By  presenting  the  bill  to  the  drawee,  or  his  agent  for 
the  purpose,  if  either  can  with  reasonable  diligence  be  found 
within  the  state  to  which  the  bill  is  addressed ;  and  leaving 
the  same  with  him  if  desired,  until  the  same  hour  of  the 
next  business  day ;'  or, 

2.  If  this  cannot  be  done,  by  presenting  the  bill  at  the 
place  of  business  or  residence  of  the  drawee,  within  rea- 
sonable hours,  to  any  person  in  the  same,  or  to  the  nearest 
person  if  such  place  is  closed,  and  demanding  acceptance.* 

» 1  R.  &,  768 ;  story  on  Bills,  §  237. 

'  Bank  of  Syra^^use  v.  Hollister,  17  K.  F,  46. 

§  1311.  Presentment  for  acceptance  to  one  of  several  ^^Jj* 
joint  drawees,  and  refusal  by  him,  dispense  with  present-  JgJ^^,^ 
ment  to  the  others.' 

'  This  question  has  been  considered  very  doubtful  (Story 
on  Bills,  §  229),  but  is  decided  in  effect  by  the  case  of 
Carman  v.  Pultz  (21  K  F,  631). 

8 1312.  If  the  bill  specifies  a  drawee  in  case  of  need,  it  wh«  pre- 

o  ^  '         sentmont 

must  be  presented  to  him  for  acceptance  or  payment,  as  the  {JS^™JJ* 
case  may  be,  before  it  can  be  treated  as  dishonored.  SS^^ 

§  1313.  If  the  bill  is  payable  at  a  specified  time  after  Proseni- 
sight,  the  drawer  and  indorsers  are  exonerated  if  it  is  not  must  be 
presented  for  acceptance  within  [ten]  days  after  the  time 
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required  for  its  transmission  with  ordinary  diligence,  un- 
less presentment  is  ezcused« 

At  present  the  only  rule  establiahed  is  that  "due  dOi- 
genoe"  must  be  used  (Wethej  v.  Andrews,  3  Eitt, 
582 ;  Smith  v.  Janes,  20  WefuLf  192 ;  Robinson  f. 
Ames,  20  Johns-j  146).    But  this  is  too  indefinite. 


ARTICLE  IV. 

ACCEPTANGB. 

SsonoK  1314.  Acceptanoe,  how  made. 

1316.  Due  acoeptanoe,  how  made. 

1316.  Acceptance  in  other  manner,  when  sufficient 

1317.  Promise  to  accept,  when  equivalent  to  acceptanoe. 

1318.  Cancellation  of  acceptanoe. 

1319.  What  is  admitted  bj  acoeptanoe. 

^mptanoa,  §  1314.  No  acceptance  of  a  bill  is  valid  unless  made  in 
writing,  and  signed  by  the  acceptor  or  his  agent  for  that 
purpose.* 

» 1  R.  S.,  T68. 

mSISow*'       §  1315.  Due  acceptance,  within  the  meaniag  of  section 
°*^*-  1306,  is  made  by  the  drawee : 

1.  By  signing  his  name*  upon  the  face*  of  the  bill*  with- 
out any  qualification  of  his  contract,  except  that  he  may 
make  it  payable  at  any  place  within  the  town  or  city  in 
which  it  is  payable,*  even  though  it  is  by  its  terms  payable 
at  another  place  in  such  town  ;*  unless  it  is  directed  to  be 
paid  at  that  place  only. 

2.  By  refusing  to  return  the  bill  to  the  holder  after  due 
presentment,*  in  which  case  it  is  payable  immediately, 
without  regard  to  its  terms.* 

'  1  R.  S.,  768. 

'  New. 

*  Troy  City  Bk.  r.  Lauman,  19  N.  F.,  477. 

^  See  id.f  480.    This  seems  to  be  reasonable. 

Aooeptanoe       §  1316.  An  acceptance  in  writing  in  any  other  manner 

inotoi 


manner.       is  Sufficient,  if  consented  to  by  the  holder  of  the  bill.     An 
dant.*    "    acceptance  by  a  separate  instrument  binds  the  acceptor  to 
no  person  except  one  to  whom  it  has  been  shown,  and  who, 
on  the  faith  thereof)  has  given  value  for  the  bill.* 

U  B.  S.,  768.    Is  not  this  rule  too  strict? 
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§  1317.  An  unconditional  promise  in  writing  to  accept  PromtM  to 
a  bill,*  is  a  sufficient  acceptance  thereof  in  &vor  of  every  wheneqni- 
person  who,  upon  the  fisdtli  thereof,  has  leceiyed  the  bill  accapumce. 
for  valua' 

'  The  words  "  before  it  ia  drawn  '*  omitted. 

*  1  a.  fiL,  768. 

§  1318.  The  acceptor  may  cancel  his  written  acceptance  Cftnceiia- 
at  any  time  before  delivering  the  bill  to  the  holder,*  and  Ao^tance. 
before  the  holder  has,  with  the  consent  of  the  acceptor, 
transferred  his  title  to  another  person  for  value,  who  has 
taken  it  upon  the  faith  of  such  acceptance.* 

'  Cox  V.  Troy,  h  B.  db  AUL,  4*74. 

*  Story  on  BUIb,  §  262. 

§1319.  Every  acceptance  admits  the  capacity  of  the  What  to 
drawer  to  draw  and  indorse  the  bill.*    If  written  upon  the  tooeptanee. 
bill,  it  also  admits  the  signature  of  the  drawer  to  be  genu- 
ine, and  binding  upon  him.'     It  does  not  admit  the  signa- 
ture of  any  indorser*  nor  the  body  of  the  bill*  to  be 
genuine. 

>  Smith  9.  Harsack,  6  C.  R,  486. 

'  Sanderson  v.  CollmanD,  4  IT  <fe  (?.,  209. 

*  Smith  V.  Chester,  1  T.  J?.,  654. 

*  Bank  of  Ck>mmerce  v.  Union  Bank,  3  K.  K,  230.    Bat 

ought  this  rule  to  stand  ? 


ARTICLE  V. 

ACCSFTANCE   OB  PAYMENT  FOB  HONOB. 

SionoK  1320.  When  bill  may  be  accepted  or  paid  for  honor. 

1321.  Acceptance  for  honor,  how  made. 

1322.  How  enforced. 

1323.  Notice  of  dishonor  not  excused  by  such  acceptance. 

§  1320.  On  the  bill  being  dishonored  by  the  drawee,  and,  when  bill 

if  it  is  a  foreign  bill,  duly  protested,  it  may  be  accepted  or  ^^tedor 

paid,  for  the  honor  of  any  party  thereto,  by  any  person.*  Eonorf' 
The  holder  may  refuse  to  receive  the  acceptance  of  such 
person,  but  may  not  refuse  to  receive  full  payment  from 
bim.* 

'  story  on  Bills,  §  121.  • 

*  Id.,  8  122. 
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AoceptMca  §  1821.  The  acceptx)r  or  payer  for  honor  must  write  an 
how  maoi.  acceptance  upon  the  bill,  stating  therein  for  whose  honor  he 
accepts  or  pays,*  and  must  give  notice  to  such  parties,  with 
reasonable  diligence,  of  the  fact  of  such  acceptance  or  pay- 
ment' Haying  done  so,  he  is  entitled  to  reimbursement 
from  such  parties,  and  from  all  parties  prior  to  them.* 

*  Stoiy  on  Bills,  §  256.        •  Id.,  §  259.        » IcL,  §  124. 

How  §  1822.  If  the  bill  has  been  accepted  for  honor,  it  must 

be  presented  at  its  maturity  tQ  the  drawee  for  payment, 
and  notice  of  its  dishonor  by  him  given  to  the  acceptor  for 
honor  in  like  manner  as  to  an  indorser ;  upon  whidi,  such 
acceptor  must  pay  the  bill.* 

'  Stoiy  on  Bills,  §  123. 

Notice  of        §  1828.  An  acceptance  for  honor  does  not  excuse  the  holder 
not  excused  from  giving  noticc  of  the  dishonor  of  the  bill  by  the  drawee.* 

timce  of  '  Stoiy  on  Bills,  g  255. 

honor. 

ARTICLE  VI. 

PRESENTMENT  FOB   PAYMENT. 

Section  1324.  Presentment,  when  bill  not  accepted,  where  made. 

1325.  Effect  of  delay  in  presentment  in  certain  cases. 

1326.  Effect,  in  other  cases. 

Present-  §  1324.  If  a  bill  is  by  its  terms  payable  in  a  particular 

bm  not        place,  and  is  not  accepted  on  presentment,  it  must  be  pre- 

wheremade  scntcd  for  payment,  when  such  presentment  is  necessarj', 

at  the  place  at  which  by  its  terms  it  is  payable.* 

'  This  is  the  English  law,  2  <fc  3  W.,  4,  c.  98.     But  see 
Mitchell  V.  Baring,  10  B.  Jc  C,  4. 

Effector  §  1325.  If  a  bill  payable  on  demand,  or  at  sight,  -with- 

sentmen't'S  out  interest,  is  not  duly  presented  for  payment,    unless 
ca»e«.°         such  presentment  is  excused,  within  [ten]  days  after  the 
time  in  which  it  could,  with  reasonable  diligence,  be  trans- 
mitted to  the  proper  place  for  such  presentment,  the  drawer 
and  indorsers  are  exonerated. 

See  g  1313. 

Effect,  In  §  1326.  Mere  delay  in  presenting  a  bill  payable  with 

interest  on  demand,  or  at  sight,  does  not  exonerate  any 
«  party  thereto.* 

'  Merritt  v.  Todd,  23  N.  F.,  28. 
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ARTICLE  Vn. 

XZOUSB  OF  PSBSENTMEirr  AND  NOTICE. 

Sboiiov  1327.  Preflentment)  when  exoased. 

1328.  Delay,  when  excused. 

1329.  Presentment  and  notice,  when  excused. 

§  1327.  Presentment  for  acceptance  is  excused :  SS?wh«n 

1.  K  the  holder  of  the  bill  cannot,  with  reasonable  dili-  *^*^ 
gence,  find  any  person  authorized  to  accept  it; 

2.  If  the  drawer  has  not  capacity  to  accept  it. 

§  1828.  Delay  in  presentment  for  acceptance  is  excused  Beiny* 
when  caused  by  inevitable  accident  excnsad. 

§  1329.  Presentment  for  acceptance  or  payment,  and  22Jt2id 
notice  thereof,  are  excused  as  to  the  drawer  if  he  forbids  »«w<»» 
the  drawee  to  accept,  or  the  acceptor  to  pay  the  bill ;'  or  ^'"•^ 
if^  at  the  time  of  drawing,  he  had  no  reason  to  believe  that 
the  drawee  would  accept  or  pay  the  same.* 

'  Purchase  v.  Mattison,  6  /Hier,  587 ;  Jadn  v.  Danin,  3 

E.  2>.  SmUh,  657. 
*  Cojle  9.  Smith,  IJSl  2>.  SmWh^  400;  Franklin  v.  Yander- 

pool,  1  HaU^  78. 

ARTICLE  Vm. 

BULES  PECITLIAB  TO  POBEXON  BHUS. 

SacnoK  1330.  Definitions. 

1331.  Protest  necessary. 

1332.  Protest^  by  whom  made. 

1333.  Protest,  how  made. 

1334.  Protest,  where  made. 

1335.  Protest,  when  to  be  made. 

1336.  Protest,  when  excused. 

1337.  Notice  of  protest,  how  given. 

1338.  Waiver  of  protest 

1339.  Declaration  before  payment  for  honor. 

1340.  Damages  allowed  on  dishonor. 

1341.  Rate  of  damages. 

1342.  1343.  Damages,  how  estimated. 

§  1330.  An  inland  bill  is  one  drawn  and  payable  within  Baflnittont. 
tlii.i  state.     All  other  bills  are  foreign. 


b.. 
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Frotoflt 


§  1331.  Notioe  of  the  dishonor  of  a  foreign  bill  can  be 
given  only  by  notice  of  its  protest 


if 
not, 


protMt,^       §  1332.  Protest  most  be  made  by  a  notary  pnblic,  i 
with  reasonable  diligence  one  can  be  obtained ;'  and  if  nol 
then  by  any  reputable  person  in  the  presence  of  two  wit- 
nesses.' 

>  Story  on  Bills,  8  278.  *Ibid. 


PIciCmI, 


Protest, 
where  made 


Protest, 
when  to  be 
msde. 


Protest, 

when 

exercised. 


Kotice  of 
protcBt, 
now  given. 


Waiver  of 
protest. 


§  1333.  It  most  be  niade  by  an  instrument  in  writing, 
giving  a  literal  copy  of  the  bill  of  exchange,  with  all  that 
is  written  thereon ;  stating  the  presentment^  and  the  man- 
ner in  which  it  was  made ;  the  presence  or  absence  of  the 
drawee  or  acceptor,  as  the  case  may  be;  the  refusal  to 
accept,  or  to  pay,  or  the  inability  of  the  drawee  to  give  a 
binding  acceptance;  and  in  case  of  refusal,  the  reason 
assigned,  if  any ;  and  finally  protesting  against  all  the  par- 
ties to  be  charged.^ 

*  Story  on  Billa,  §  276;  Code  de  Commerce,  arts.  173, 174- 

§  1334.  A  protest  for  non-acceptance  must  be  made  in 
the  city  or  town  in  which  the  bill  is  presented  for  accept- 
ance ;  and  a  protest  for  non-payment  in  the  city  or  town 
in  which  it  is  presented  for  payment* 

'  Story  on  Bills,  §  282. 

§  1335.  The  protest  must  be  noted  on  the  day  of  pre- 
sentment, or  the  next  business  day  ;*  but  it  may  be  written 
out  at  any  time  thereafter.' 

'  Story  on  BUls,  §  283. 

*  Geralopulo  t;.  Wieler,  10  C.  B.,  690. 

§  1336.  The  want  of  protest,  or  delay  in  making  the 
same,  is  excused  in  like  manner  with  the  want  or  delay  of 
presentment.* 

>  Story  on  Bills,  §  280. 

§  1337.  Notice  of  protest  is  given  in  the  same  manner  as 
notice  of  dishonor.  It  may  be  given  by  the  notary  who 
makes  the  protest. 

§  1338.  If  a  foreign  bill  on  its  face  waives  protest,  notice 
of  dishonor  may  be  given  to  any  party  thereto,  in  like 
manner  as  upon  an  inland  bill.  But  if  any  indorser  of  a 
bill  containing  such  a  waiver,  expressly  requires  protest  to 
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be  made  by  a  written  direction  on  the  bill  at  or  before  his 
indorsement,  protest  must  be  made,  and  notice  thereof 
given  to  him  and  to  all  subsequent  indorsers. 

§  1339.  The  payer  of  a  foreign  bill  for  honor  must  de-  r^curation 
dare,  before  payment,  in  the  presence  of  a  person  authorized  j»«»t  for 
to  make  protest,  for  whose  honor  he  pays  the  same,  in  order 
to  entitle  him  to  reimbursement' 

*  Yandewall  v.  TjnTell,  as  dted  and  explained  in  Geralo- 
pulo  V.  Wieler,  10  C.  S.,  690. 

§  1340.  Damages  are  allowed  as  hereinafter  prescribed,  ^'"•g* 
as  a  full  compensation  for  interest,  re-exchange,  expenses,  ^^'^^^gT 
and  all  other  damages,  in  fa^or  of  holders  for  value  only, 
upon  bills  of  exchange  drawn  or  negotiated  within  this 
state,  and  protested  for  non-acceptance  or  non-payment 

§  1341.  The  rate  of  damages  allowed  is,  on  bills  drawn  Bate  of 
upon  any  person  in 

1.  Maine,  New  Hampshire,  Vermont,  Massachusetts, 
Bhode  Island,  Connecticut,  New  Jersey,  Pennsylvania, 
Ohio,  Delaware,  Maryland,  Virginia,  or  the  District  of 
Columbia,  three  per  centum  on  the  principal  sum ; 

2.  North  Carolina,  South  Carolina,  Georgia,  Kentucky, 
or  Tennessee,  five  per  centum  thereon ; 

8.  Any  other  part  of  North  or  South  America,'  or  the 
islands  in  the  Atlantic  ocean,  or  Europe,  ten  per  centum 
thereon  ;* 

4.  Any  other  place,  twenty  per  centum  thereon.* 

'  ''North  of  the  equator"  omitted. 

'  1  B.  S.,  770.  This  Bcale  of  damages  needs  revisioiL 
There  is  no  sense  in  giving  Georgia  a  preference  to 
Indiana,  or  in  putting  Russia  on  the  same  footing  with 
Montreal  or  Detroit 

'  This  is  the  custom  of  merchants. 

[§  1841.  Damages  are  allowed  upon  bills  drawn  upon  u. 
any  person  in 

1.  Any  part  of  the  United  States  except  this  state,  lying 
north  of  Virginia  and  Kentucky,  and  east  of  Illinois  and 
Wisocmflin,  at  the  rate  of  three  per  centum  on  the  principal 
som 
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2.  Any  other  part  of  the  United  States  east  of  tbeBocky 
Mountains,  the  two  Canadas,  and  British  provinces  eastward 
thereof  at  the  rate  of  five  per  centom  thereon ; 

8.  Any  other  part  of  the  United  States,  at  the  rate  of 
seven  per  centom  thereon ; 

4.  Anyotherpartofthecontinentof America,Earope,or 
islands  in  the  Atlantic  ocean,  at  the  rate  of  ten  per  centum 
thereon ; 

6.  Any  other  place,  at  the  rate  of  twenty  per  centum 
thereon.^ 

*  This  18  proposed  as  a  substitateforthe  preceding  aectioiL] 

• 

2Jy"«^         §  1342.  If  the  amount  of  a  protested  bill  is  expressed  in 
•■^*™'*^    money  of  the  United  States, 'damages  are  estimated  upon 
such  amount  without  regard  to  the  rate  of  exchange.^ 

*  1 E.  S^  171. 


Id. 


§  1348.  In  other  cases,  damages  are  estimated  upon  the 
value  of  a  similar  bill  at  the  time  of  protest,  in  the  place 
nearest  to  the  place  where  the  bill  was  negotiated,  and 
where  such  bills  are  currendy  sold. 


CHAPTER  m 

OF  PROMISSORY  NOTES. 

Sectiok  1344.  Promissory  note,  what 

1345.  Bill  of  exchange,  when  converted  into  a  note. 

1346.  Certain  sections  applicable. 

1347.  Effect  of  delaj  in  presentment. 

iiote,wiSZ  §  1344.  A  promissory  note  is  an  instrument,  negotiable 
in  form,  whereby  the  signer  promises  to  pay  to  a  specified 
person  or  his  order  or  to  the  order  of  a  specified  person,  or 
to  the  bearer,  a  specified  sum  of  money. 

SIchAnire         §  1845.  A  bill  of  cxchangc,  if  accepted  by  a  person  other 
DTCted^'th  ^^^°  ^^®  drawee,  or  acceptor  for  honor,  with  the  consent  of 
a  note.        ^"j^^  owner,  becomes  in  effect  the  promissory  note  of  sucb 
person,  and  all  prior  parties  thereto  are  exonerated.* 

'  See  Peto  r.  Rojmolds,  9  Exch.,  410. 

J|«§^^  §  1346.  Chapter  I  of  this  title,  and  sections  1308  and 

to  SSI^     1326  of  this  Code,  apply  to  promissory  notes. 
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§  1347.  If  a  note  payable  on  demand,  or  at  sight,  with-  Effect  of 

oat  interest,  is  not  dnlj  presented  for  payment  (unless  lentineiit. 
such  presentment  is  excused),  within             from  its  date, 
the  indorsers  thereof  are  exonerated/ 

*  Sloe  V.  Cunningham,  1  Cow^  397.  But  whether  this  rule 
ought  to  be  maintained,  query?  See  Brooks  v,  Mit- 
chell, 9Kd!  W.,  15;  Merritt  v.  Todd,  23  K,  T.,  28.  ^ 


CHAPTER  IV. 

CHECEB  AND  DRAFTS. 

Bionoy  1348.  Checks  and  drafts,  what 
}849.  Bules  applicable  to  them. 

§  1348.  A  check  is  a  bill  of  exchange  drawn  upon  a  S^iSat 
bank  or  banker,  or  a  person  described  as  such  upon  the 
face  thereof,  and  payable  on  demand.    A  draft  is  a  similar 
instrument,  except  that  it  is  payable  at  or  after  sight,  or  at 
a  future  day. 

§  1349.  Checks  and  drafts  are  subject  to  all  the  provi-  gjjf^,^ 
sions  of  this  Code  concerning  bills  of  exchange,*  except  that  Jl^JdnS^ 

1.  No  days  of  grace  are  allowed  thereon ;" 

2.  The  drawer  is  exonerated  by  delay  in  presentment 
only  to  such  extent  as  he  is  injured  thereby  ;* 

3.  The  indorsee,  after  apparent  maturity,  acquires  as 
good  title  as  an  indorsee  before  such  period.* 

'  A  check  is  an  inland  bill  of  exchange.    Chapman  v. 

White,  6  K  K,  412;    Keene  v.  Beard,  ^  0,  R  (N,  S,\ 

372 ;  Eyre  v.  Waller,  h  H.  A  K^  460. 
It  is  not  essential  (as  unnecessarily  said  in  Harker  v, 

Anderson,   21   Fend.,  372;  Woodruff  v.  Merchants* 

Bank,  25  Fend.,  673 ;)  that  it  should  be  payable  to 

hearer.    Eyre  v.  Waller,  6  Rdb  K^  463. 
■  Laws  1867,  ch.  416. 
'  Robinson  v.  Hawksworth,  9  Q.  B.,  52 ;  Harbeck  r.  Craft, 

4  Duer,  122;  see  Little  v,  Phcenix  Bank,  2  Eill^  425. 

Per  Btles,  J.,  Eeene  v.  Beard,  B  C.  R  (K  8.),  381. 
*  Bothschild  v,  Comey,  9  R  db  C.^  388.    See  Anderson 

cr.  Busteed,  5  Dtur^  485. 
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CHAPTEB  V. 


BaoknotM 
negotUble 
After 
pftjiDenL 

Titla  acqui- 
red bj 
indorMf. 


BANK  NOTES  AND  CEBTUICATES  OF  DSPOSTT. 

Bacnov  1350.  Bank  notes  negotiable  alter  paTment 
1351.  Title  aoqoired  by  indoraee. 

§  1350.  Bank  notes  remain  negotiable,  even  after  the; 
have  been  paid  by  the  maker. 

§  1361.  The  indorsee  of  a  bank  note  or  certificate  of 
deposit  after  its  apparent  maturity  or  actual  dishonor  mih- 
in  bis  knowledge,  acquires  as  good  a  title  as  an  indorsee 
before  such  event 


TITLE  XIV. 


Indemnity 
dufiucd. 


Indemnity 
lor  a  future 
wroof^ful 
act,  void. 


l,;di'iniMty 
f(ir  a  patft 
wrongful 
act.  valid. 


INDEMNITY. 

SKcnov  1352.  Indemnity  defined. 

1363.  Indemnity  for  a  future  wrongful  act,  void. 

1354.  Indemnity  for  a  past  wrongful  act,  valid. 

1355.  Agreement  for  indemnity  applied  to  consequences. 

1356.  Person  indemnifying  liable  jointly  or  severally  with  person 

indemnified. 
135Y.  Rules  for  interpreting  agreement  of  indemnity. 

1358.  When  person  indemnifying,  what  is  a  surety. 

1359.  Recognizance,  bail. 

§  1352.  Indemnity  is  a  contract  by  which  one  party 
engages  to  save  the  other  from  some  legal  consequence  of 
the  conduct  of  either  party,  or  of  some  other  person. 

§  1353.  An  agreement  to  indemnify  a  person  for  an  act 
thereafter  to  be  done  is  void,  if  the  act  is  then  known  by 
Kucli  person  to  be  wrongful. 

Stone  t;  Hooker,  9  Cow.^  154;  Allaire  v.  Onland,  2  Johns. 
Cos.,  52;  Coventry  r.  Barton,  17  Johns.,  142. 

§  1354.  An  agreement  to  indemnify  a  person  for  an  act 
jil  ready  done  is  valid,  although  the  act  was  known  to  b*^ 


wrong  fill. 


Kneelond  r.  Rogers,  2  Hallj  579;  Parker  v.  Rocheeter,  4 
Johns.  Cos..  329. 
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§  1355.  An  agreement  to  indemnify  applies  to  the  acts  Agreement 

and  their  consequences  not  only  of  the  persons  indemnified,  j^ty  appUM 

but  of  their  agents,  and  an  indemnity  to  several  applies  to  qnencet. 
each  unless  the  contrary  intention  appears. 

Stone    V.  Hooker,   9  Oow^  164;   Hill    v.    Packard,    6 
Wend.,  375;  affirming  2  S.  C,  7  Cow^  434. 

§  1356.  One  who  indemnifies  another  against  an  act  to  ^^|^j|y. 
be  done  is  liable  jointly  with  the  person  indemnified,  or  j^fntiJ^iJ 
separately,  to  the  person  wronged  by  such  act.  wu?J^ro<m 

Herring  t*.  Hoppock,  15  K,  F.,  409;   affirming  S.  C,  12   ^^**°*'*^«* 
K,  Y,  Leg.  Obs.,  167 ;  Fonda  if.  Van  Home,  16  WcncLf 
631 ;  Davifl  v  Newkirk,  6  Xknio^  92. 

§  1357.  In  the  interpretation  of  contracts  of  indemnity,  Raiet  for 
the  following  rules  are  to  be  applied  unless  a  contrary  in-  ting  agr^- 
tention  appears :  indemnity. 

1.  Upon  an  indemnity  against  liability  or  in  other 
equivalent  terms,  the  person  indemnified  is  entitled  to  re- 
coyer  upon  showing  that  he  has  become  liable;^ 

2.  Upon  an  indemnity  against  claims,  or  demands,  or 
damages  or  costs,  or  in  other  equivalent  terms,  the  person 
indemnified  is  not  entitled  to  recover  without  showing  that 
he  has  paid  such  claims  or  expenses ;' 

3.  An  indemnity  against  claims,  or  demands,  or  liability, 
or  in  other  equivalent  terms  embraces  costs  of  defending 
against  such  claims ;' 

4.  The  person  indemnifying  is  bound,  on  request  of  the 
person  indemnified,  to  defend  actions  or  proceedings  brought 
against  the  latter  in  respect  to  matters  embraced  by  the 
indemnity,*  but  the  person  indemnified  has  the  right  to 
conduct  such  defenses,  if  he  elects  so  to  do;' 

5.  K  upon  request,  the  person  indemnifying  refuses  to 
defend  the  person  indemnified,  a  recovery  against  the  latter 
suffered  by  him  in  good  faith,  is  conclusive  in  his  favor 
against  the  former ;' 

8.  If  the  person  indemnifying,  whether  he  is  a  principal 
or  merely  a  surety  in  the  agreement,  has  not  reasonable 
notice  of  the  action  or  proceedings  against  the  person  in- 
demnified ;  and  does  soft  interfere  v^ '"~  4 
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against  the  latter  is  only  presumptive  evidence  against  the 
former,  unless  the  contrary  iatention  appears  by  the  agree- 
ment/ 

'  Scott  V.  Tyler,  14  Barh.,  202 ;  Cbace  v,  Hinman,  8  Wend^ 
452 ;  Weble  v.  Pond,  19  td,  423;  Churchill  v.  Hunt,  3 
Den.^  321 ;  Gilbert  v.  Wiman,  1  K.  K,  350,  and  see 
Westervelt  r.  Smith,  2  Duer,  449;  S.  C,  12  Ni  T.  Ltg. 
Obs.,  IB. 

*  Aberdeen  v.  Blackman,  6  JERll,  324;  ^tt  v.  Tyler,  U 

3arb,f  202 ;  Campbell  v,  Jone^,  4  Wend,  306;  Church- 
ill V.  Hunt,  3  DcTk,  321 ;  Gilbert  v,  Wiman,  1  K  7^ 
550. 

*  Mott  V.  Hicks,  1  Chw.,  513. 

^  Trustees  of  Newburgh  v.  GkJlatian,  4  Cow.,  340. 

*  See  Peck  v.  Acker,  20  WencLy  605,  where  this  prindi^ 

was  applied  to  the  case  of  sheriff^. 

*  Aberdeen  v.  Blackman,  6  RiU,  324 ;  Beers  v.  Pinney,  13 

WeruLf  308 ;  Trustees  of  Newburgh  v.  Gallatian,  4  Oow^ 
340;  Giren  v.  Driggs,  1  C%u.,  450 ;  Stone  v.  Hooker,  9 
Oow.^  154 ;  Lee  v.  Clark.  1  Eill,  66 ;  Hohnes  v.  Weed,  19 
Barb.,  128. 

*  Aberdeen  v.  Blackman,  6  SiU,  324 ;  Riley  v.  Seymour, 

1  Wend.,  143;  Thomas  v.  Hubbell,  15  K.  F.,  405. 
An  indemnity  against  all  actions,  or  in  other  equirajent 

terms,  embraces  groundless  actions.    Trustees  of  Newr 

burgh  V.  Gallatian,  4  Cow.,  340. 
An  indemnity  against  all  claims  or  demands,  or  in  other 

equivalent  terms,  does  not  embrace  groundless  demands. 

Luddington  v.  Pulver,  16  Wend.,  404. 


When  per- 
son inaem- 
nifying 
what  is  a 
surety. 


Recogni- 
sance, bail. 


§  1358.  Where  one  person  at  the  request  of  another, 
engages  to  answer  in  damages,  whether  liquidated  or  un- 
liquidated, for  any  violation  of  duty  on  the  part  of  the 
latter,  he  is  entitled  to  be  reimbursed  in  the  same  manner 
as  a  surety  for  what  he  may  pay. 

§  1359.  Upon  those  contracts  of  indemnity  which  are 
taken  in  legal  proceedings,  as  security  for  the  performance 
of  an  obligation  imposed  or  declared  by  the  tribunals,  and 
known  as  undertakings  or  recognizances,  the  sureties  are 
called  bail. 

Their  obligations  are  governed  by  the  statutes  specially 
applicable  thereto. 
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TITLE  XV. 


SUEETYSHIP. 

Chaftib    L  Qeneral  Principles  of  Suretjahip. 
IL  Guaranty, 
m.  Letter  of  Credit 

CHAPTER  L 

QENSBAL  PBINCIFLES  OF  SUBETTBHIP. 

Abticle    I.  Who  are  suretieB. 

n.  The  liability  of  a  surety, 
in.  The  rights  of  a  surety. 

ARTICLE  L 

WHO  ABE  SUBSnSS. 

SicnON  1360.  DefinitioQ. 

136L  Apparent  principaL 

§  1860.  A  surety  is  one  who  becomes  liable  for  the  per-  DeiiniUoD. 
formance  by  another  person  of  the  obligation  of  such  other 
person,  or  who  assumes  an  obligation  for  the  benefit  of 
another  person  and  at  his  request 

§  1861.  One  who  appears  to  be  a  principal  may  show  Appirent 
that  he  is  in  fact  a  surety,  except  as  against  persons  who 
have  acted  on  the  faith  of  his  apparent  character  of  prin- 
cipaL 

Mohawk  and  Hudson  River  E.  B.  Co.  tr.  Costigan,  3 
San^.  C?Lf  306 ;  Artcher  v.  Douglass,  6  DeniOf  509. 
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ARTICLE  IL 


THE  LIABILITY  OF  A  SUSETT. 


Aiimit  of 
obligation. 


Obligation 


of  the 

BQ 


Beotiov  1362.  Limit  of  aurety'a  obligations. 

1363.  Obligation  of  the  surety  cannot  exceed  that  of  the  principal 

1364.  Surety  not  liable  on  an  illegal  principal  contract 

1365.  Surety  discharged  by  certain  acts  of  the  creditor. 

1366.  What  dealings  with  the  debtor  discharge  the  surety. 

1367.  Delay  of  creditor  does  not  discharge  a  surety. 

1368.  A  surety  indemnified  by  the  debtor  is  not  exonerated. 

1369.  Judgment  against  surety  makes  him  liable  as  principal 

1370.  Exonerated  by  offer  of  satisfaction. 

1371.  Surety  not  discharged  by  act  of  law  discharging  principal 

§  1362.  A  surety  cannot  be  held  beyond  the  scope  of 
his  contract;*  but,  in  interpreting  the  language  of  the  con- 
tract, the  same  rules  are  to  be  observed  as  in  the  case  of 
other  contracts.* 

'  Ludlow  V.  Simond,  2  Gai.  Oaa.,  1 ;  Walsh  v.  Bailie,  10 

Johns.^  180;  Penoyer  v,  Watson,  16  id.,  100. 
*  Gates  V.  McKee,  n  K  T.^  232. 

§  1363.  The  obligation  of  the  surety  must  be  neither 
larger  in  amount  nor  in  other  respects  more  burdensome 
than  that  of  the  principal ;  and  if,  in  its  terms,  it  exceeds 
it,  it  is  reducible  in  proportion  to  the  principal  obligation. 

Code  Nap.,  art  2013. 

§  1364.  The  surety  is  not  liable  if  the  contract  of  the 
principal  is  illegal ;  but  he  is  liable  notwithstanding  any 
mere  personal  disability  of  the  principal,  though  such  disa- 
bility be  such  as  to  make  the  contract  void  as  against  the 
principal. 

Kimball  v.  Newell,  7  Hill,  116;  Swift  t>.  Beers,  3  Denio,  70. 

§  1365.  The  surety  is  discharged  if  the  creditor  does  any 
act  which  would  naturally  prove  injurious  to  the  remedies 
of  the  surety  or  inconsistent  with  his  rights,  or  if  he  omits 
to  do  anything,  when  required  by  the  surety,  which  it  is 
his  duty  to  do,  and  the  omission  proves  injurious  to  the 
surety. 

Schroeppell  v.  Shaw,  3  N.  7.,  446,  aff 'g  S.  C,  5  Barh^  580. 

What  deal-        §  1366.  "Where  the  surety's  character  appears  on  the  face 
tho  debtor    of  his  contract,  or  where  the  creditor  has  actual  knowledge 


irety  can- 
not exceed 
that  of  the 
principal. 


Surety  not 
liable  on  an 
illegal 
principal 
contract. 


Surety 
discharged 
by  certain 
acts  of  the 
creditor. 
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thereof*  if  the  creditor,  without  the  assent  of  the  surety,  discharge 
alters  the  original  contract  or  obligation  of  the  principal*     *  *" 
[except  to  the  benefit  of  the  surety'],  or  if,  in  any  degree 
whatever,*  he  impairs'  his  remedy,  or  suspends  his  right  to 
proceed*  against  the  principal,'  the  surety  is  exonerated, 
except  so  far  as  he  may  be  indemnified  by  the  principal.* 

•  Gahn  v.  Niemcewicz,  11  Wend.^  312;  Elwood  v.  Deifen- 

dorf;  6  Barb.j  398. 

*  Ludlow  V.  Simond,  2  Cat.  Cas.^  1. 

'  Ellis  V.  McOonnick,  1  HiU.,  313 ;  Ogden  v.  Rowe,  3  E.  D, 
SmUhf  312.  The  omission  of  this  clause  is  recom- 
mended*    See  Leeds  v.  Dunn,  10  N.  K,  475. 

*  Bangs  V.  Strong,  n  BiU,  250,  aflf^g  S.  C,  10  Faige,  11. 

*  Hall  V.  Constant,  2  HaU,  185;  Yilas  v.  Jones,  1  K.  F., 

274^  bff'g  S.  C,  10  Paige,  76;  Bower  v.  Teirmann,  3 
Denio,  378. 

•  Hufflnan  r.  Hulburt,  13  Wend,,  377. 

7  Reynolds  v.  Ward,  5  Wend.,  501 ;  Hall  r.  Constant,  2 
JSbU,  185;  aahn  v.  Niemcewicz,  11  Wend.,  312,  aff'g 
S.  C,  3  Paige,  614;  Newsam  v.  Finch,  26  Barb.,  175. 

•  Moore  v,  Paine,  12  Wend.,  123. 

§  1367.  Mere  delay  on  the  part  of  the  creditor  to  pro-  ^jj^®'. 
ceed  against  the  principal,  or  to  enforce  any  other  remedy,  Jjj^jj^ 
does  not  exonerate  the  surety.  *  •**"'y- 

Williams  v.  Townsend,  1  Bosw.,  411 ;  Albany  Dutch 
Church  V.  Yedder,  14  Wend.,  165;  Sailly  v.  Khnore,  2 
Paige,  497 ;  Schroeppell  v.  Shaw,  3  K  T,  446,  aflf 'g  a 
C,  6  Barh.,  680. 

§  1368.  After  the  surety  has  been  indemnified  by  the  tademnlied 
debtor,  he  is  liable  to  the  creditor  to  the  extent  of  the  in-  Jjyj^*  i, 
demnity,  notwithstanding  the  creditor,  without  the  surety's  JS^f*^** 
assent,  may  have  modified  the  contract  or  released  the  prin- 
cipal. 

Supreme  Ct,  1834,  Moore  v.  Paine,  12  Wend.,  123 ;  Pratt 
V.  Adams,  7  Paige,  615;  Ten  Eyck  v.  Holmes,  3  Sandf, 
Ch.,  428. 

§  1869.  After  the  creditor  has  recovered  judgment  against  l^^^^ 
the  surety,  the  surety  is  liable  to  the  creditor  as  a  principal;  "jj^y  ^^ 
but  on  satisfying  the  judgment,  or  any  part  thereof,  he  is  }}2j5f®iJJj^ 
entitled  to  the  extent  of  what  he  has  satisfied,  to  whatever 
remedies  against  the  original  debtor  the  creditor  may  then 

The  weight  of  authority  seems  to  be,  at  any  rate  in  the 
later  casesi  that  Judgment  against  the  surety  should 
not  bt  ngardtd  ia  a  oouxt  of  equity,  ai  impairing  tha 
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relation  of  the  surety.  (Bangs  v.  Strong,  *l  BSlj  250; 
Schroeppell  v.  Shaw,  3  K.  F.,  446,  aff  *g  S.  C^  6  Barb., 
680 ;  Bay  v,  Tallmadge,  6  Johns,  CJl,  305 ;  Delaplaine 
V,  Hitchcock,  11  Barb.,  159;  Boughton  v.  Bank  of 
Orleans,  2  Barb.  Ch.,  458;  Hubbell  v.  Carpenter,  5 
Barb.,  520,  reversing  S.  C,  2  td,  484;  La  Farge  r. 
Hester,  9  N.  K,  241 ;  Storms  v.  Thorn,  3  Barb.^  314.) 
But  the  above  seems  the  more  reasonable  rule. 

b^SflSrS*      §  1370.  Where  satisfaction  of  the  principal  obligation, 
satu&cuon  ^j.  ^^^  ^^^^  ^f  satisfaction,  is  made,  whether  bj  the  principal 
or  bj  a  third  person,  the  surety  is  exonerated. 

Elmendorph  v,  Tappen,  6  Johna.,  176. 

dS^md  §1871.  Where  the  liability  of  the  principal  is  discharged 
Swdii^  by  act  of  law  and  not  through  the  intervention  or  omission  of 
^Sf]^     the  creditor,  the  surety  is  not  exonerated. 

Bowery  Savings  Bank  v.  Clinton,  2  San/df.,  113 ;  Storm  «l 
Waddell,  2  Sandf,  Ch.,  494. 


ARTICLE  m. 

THE   RIGHTS   OP  A  SURETY. 

Sbction  1372.  Surety  may  require  the  creditor  to  proceed  against  the 
principaL 
IS?  3.  A  principal  bound  to  re-imburse  his  surety. 

1374.  The  surety  acquires  the  right  of  the  creditor. 

1375.  The  property  of  principal  to  be  taken  first 

1376.  A  surety  pledging  property  alone. 

mmiJethe^  §  1372.  The  surcty  may  require  his  creditor  to  proceed 
proceed  ^  against  the  principal,  or  pursue  any  other  remedies  in  his 
p^ncipah*  power  which  the  surety  cannot  himself  pursue,  and  which 
would  lighten  his  burden,  on  offering  to  indemnify  the 
principal  against  loss  by  so  doing ;  and  if  in  such  case  the 
creditor  neglects  to  do  so,  and  the  recovery  from  the  prin- 
cipal is  lost  in  consequence,  the  surety  is  exonerated. 

Tliis  seems  on  the  whole  to  be  the  more  reasonable  rule, 
tliough  the  authorities  do  not  fully  sustain  it.  See  Hayes 
V.  Wood,  4  Johns.  Ch.,  123;  Pain  v.  Packard,  13  Johns. 
174;  King  v.  Baldwin,  17  Johns.^  384,  revers.  S.  C.  2 
Johns.  Ch.,  554;  Fulton  v.  Matthews,  15  Johns.^  433; 
Yalentine  v.  Farrington,  2  Edw.,  53 ;  Warren  v.  Beards- 
ley,  8  Wend.,  195 ;  Schroeppell  r.  Shaw,  3  K  T.,  446, 
affirming  a  C,  5  JSorfr.,  580. 
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§1373.  If  the  surety  satisfies  the  obligation  for  which  a  prindpai 
•^  °  bound  to  re- 

he  haa  become  liable  as  surety,  or  any  part  thereof,  whether  imbarsohu 

with  or  without  legal  proceedings,*  the  principal  is  bound 
to  re-imburse  what  he  has  disbursed,'  including  necessary 
costs  and  expenses ;  but  the  surety  has  no  claim  for  re- 
imbursement against  other  persons,  though  they  may  have 
been  benefited  by  his  act." 

'  Mauri  v.  Hefferman,  13  Johna^^  58 ;  Yechte  v,  Brownell, 
8  Paige,  212. 

•  Bonney  v.  Seely,  2  Wend.,  481 ;  Hunt  v,  Amidon,  4  HUl, 

346;  Jones  v.  Steinburgh,  1  Barb.  Ch.,  260;  Gobbtr. 
Titus,  10  N.  K,  198;  Hunt  v.  Amidon,  4  Hill,  346; 
Seely  v.  Champlain,  4  Johns.,  461. 
'  Laws  of  1858,  506,  ch.  314,  §  3. 

*  Tom  V.  Gk>odrich,  2  Johns.,  213. 

§  1874.  The  surety,  upon  satisfying  the  obligation,  is  '^j^^^ 
entitled  to  enforce  every  remedy  which  the  creditor  had  {J®  S^tw 
against  the  principal,  to  the  extent  of  reimbursing  what 
he  has  expended. 

Hayes  v.  Ward,  4  Johns,  Ch.,  123;  Bullock  v.  Boyd 
ffoffin.,  294;  Van  Home  v.  Everson,  13  Barb.,  626; 
Cuyler  v.  Ensworth,  6  Faige,  32. 

§  1375.  Whenever  property  of  a  surety  is  pledged  with  5?5(^S^ 
the  property  of  the  principal,  the  surety  is  entitled  to  have  Ek^J^t. 
the  property  of  the  principal  first  applied  to  the  discharge 
of  the  principal's  obligation. 

Vartie  v.  Underwood,  18  Barb.,  561. 

§  ISjj^e.  The  provisions  of  sections  1373, 1374  and  1375,  a  w^eg 
apply  where  the  surety  has  only  pledged  his  property,  as  g^f^^ 
well  as  where  he  is  personally  bound. 

G^ahn  v.  Niemcewicz,  11  Wend.,Zl2 ;  affg.  a  0.,  3  Paige,  614» 


CHAPTER  n. 

GUARANTY. 

Sionoir  1377.  Guaranty  defined. 

1378.  Guarantor. 

1379.  Necessity  of  a  consideration. 

1380.  Guaranty  to  be  in  writing,  &c 

1381.  What  engagement  to  answer  for  obligation  of  another  is 

not  guaranty. 
13S2.  Continuing  guaranties. 
isas.  BtTOoatioQ. 
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IZii.  uiaZLlZT  ^zpcn  jnarariy  of  psTBenc  or  peifunimnoe. 
I3.«<i.  liaf.r^  -icca  rssmzsj  of  ik  mnrfirinnal  obligaUon. 
12^'.  A  g-ianc^  ^ho:  asi  6c2g»saa  is  good  or  ooDecuble. 
IZw,  Gcaniucr  s  SabCsT  apaa  lodi  a^  goarantf. 

I  1377.  A  giuuranty  is  s  contract  of  suretyship  whereby 
the  saretj  engages  to  satisfy  the  obligation  of  the  princi- 
pal, if  the  principal  fails  to  do  so  himsel£ 

§  1378.  A  person  may  become  guarantor  eren  without 
the  knowledge  of  the  principaL 

Code  Xapu  an.  2014. 

if«eiMftf  §  1379.  WThere  a  guaranty  is  entered  into  at  the  same 
•Mcrsuoa.  time  with  the  original  obligation,  or  with  its  acx^eptance  by 
the  person  guaranteed,  and  forms,  with  that  obligation,  a 
part  of  the  consideration  to  him,  no  other  conideration 
need  exist  In  all  other  cases  there  must  be  a  conside^ 
ation  distinct  from  that  of  the  original  obligation* 

See  MaUoryv.  Gillett,  21  X,  r,  412. 

Ourtntrto       §  1380.  A  guaranty  must  be  in  writing,  signed  by  the 
in'f,  Ac.  ^    guarantor  or  his  agent,  and  express  the  consideration. 

2  R.  S.,  135.  g  2.  sub.  2.  It  may  be  worthy  of  con- 
Eideration  whether  the  words  requiring  the  coDsideratioD 
to  be  expressed,  should  not  be  omitted.  They  were  in- 
troduced in  the  revision  of  1830,  under  the  expectation, 
it  seems,  that  they  would  miligrate  the  litigation  arising 
out  of  this  provision  (see  Rogers  r.  Kneelaud,  13  Wend., 
1 14),  but  have  greatly  extended  the  labyrinth  of  conflicting 
cases  on  this  subject  So  common  a  form  of  tra|^ctiori  as 
a  guaranty  ought  not  to  be  the  subject  of  such  uncertain 
and  nice  distinctions  as  those  which  abound  in  the  books. 

Since  the  testimony  of  the  parties  is  now  admissible, 
the  statute  of  frauds  is  less  important  to  its  primarj'  ob- 
ject than  before.  In  the  next  section,  the  criterion  by 
which  to  distinguish  a  guaranty  from  an  original  under- 
taking is  given;  and  if  the  guaranty  is  required  to  be  in 
writing,  perhaps  the  consideration  may  be  left  to  bo 
gailiered  from  the  terms  of  the  instrument,  or  even  to  be 
supplied  by  parol,  as  in  other  cases.  Barnes  •.  Perine, 
15  liarb.,  249;  affirmed,  12  .V.  }'.,  18;  Frink  v.  Green.  5 
Barb.,  455.  The  change  here  suggested  has  been  adoptod 
in  ?:ngland,  by  stat.  19  and  20  Vict.,  c.  97,  and  a  guaranty 
there  is  no  longer  re<[uired  to  express  any  consideration. 
See  Holmes  v.  Mitchell,  7  C.  B.  (K  S,\  370. 

See  many  of  the  cases  on  the  present  rule  reviewed  in 
Mallory  v.  Gillett,  21  N.  F.,  412. 
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§  1881.  An  engagement  to  answer  for  the  obligation  of  what  en- 
another  person,  made  in  terms  or  under  circumstances  Sawwer 
such  that  the  promisor  becomes  a  principal  debtor,  upon  a  tion  of 
new  consideration  to  himself,  and  the  original  debtor  be-  j^tguarto- 
comes,  in  eflFect,  his  surety,  is  not  a  guaranty  within  the 
meaning  of  the  preceding  section. 

State  Bank  v.  Hettler,  2  Baaw.^  392 ;  Beach  v.  Hunger- 
ford,  19  Barb.,  268. 

§  1882.  A  guaranty  relating  to  a  future  liability  of  tlie  ^SSilSSSf 
principal,  under  successive  transactions,  which  either  con- 
tinue his  liability  or  from  time  to  time  renew  it  after  it  has 
been  satisfied,  is  called  a  continuing  guaranty. 

§  1888.  A  continuing  guaranty  may  be  revoked  at  any  BerocaUon. 
time  by  the  guarantor,  as  to  future  transactions,  unless 
there  is  a  continuing  consideration  as  to  such  transactions 
which  he  does  not  renounce. 

1  Pars,  on  Contr.,  517.  There  seems  no  sufficient  rea- 
son for  preserving  the  exception  in  the  case  of  guaranties 
under  seal. 

§1884.  A  guaranty  is  to  be  deemed  an  unconditional  Agnaranty, 
n  n  1       •  •       how  con- 

guaranty  of  payment  or  performance,  unless  its  terms  im-  Btrued. 

port  some  condition  precedent  to  the  liability  of  the  guar- 
antor. 

Morris  v.  Wadsworth,  11  Wend,,  100;  17  id,  103 ;  Smith 
V.  Dunn,  6  ma,  643. 

§  1885.  A  guarantor  of  payment  or  performance  is  lia-  liability 
ble  to  the  person  guaranteed  immediately  upon  the  princi-  menttaSS^ 
pal*8  defeult,*  and  without  proof  of  demabd  and  notice.'      fonnance. 

*  Van  Rensselaer  v.  Miller,  BiU  &  D.  Supp.,  23*7 ;  Bank 
of  N.  T.  V.  Livingston,  2  Johns.  Caa.,  409  ;  Loveland 
V.  Shcpard,  2  HiU,  139;  Moaklej  v.  Riggs,  19  Johns., 
69;  Grant  v,  Hotchkiss,  26  Barb.,  63;  Thomas  v. 
Woods,  4  Cow.,  173;  Backus  v.  Shipherd,  11  Wend., 
629. 

'  Allen  V.  Rightmerc,  20  Johns.,  365 ;  Clark  v.  Burdett, 

2  HaU,  197 ;  Kemble  v.  Wallis,  10  Wend.,  374;  Morris 
V.  Wadaworth,  11  id.,  100;  17  id,  103. 


%  1886.  Where  one  guarantees  a  conditional  obliflration,  LUbnitj 
his  liability  is  commensurate  with  that  '  ^^^ 

and  he  is  not  entitled  to  notice  of  «tta. 
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unless  the  condition  is  exclusively  within  the  creditor's 
knowledge. 

Douglass  V.  Howland,  24  Wend.,  35. 

A  gtmranty       §  1387.  A  guaranty  that  an  obligation  is  good,  or  that  it 
obligation    is  collectable,  or  in  equivalent  terms,  imports  that  the  obli- 
coflactabie.    gor  is  solvcut,  and  that  the  demand  is  collectable  by  the 
usual  legal  proceedings  taken  with  reasonable  diligence. 

Curtis  V.  Smallman,  14  Wend.,  231 ;  Cooke  v.  Nathan,  16 
Barb,,  342 ;  Van  Detveer  v.  Wright,  6  id,  &47.     - 


Qnanntor*! 
llabllltr 
upon  each 
gnaranty. 


§  1388.  In  the  cases  mentioned  in  the  preceding  section, 
the  removal  of  the  principal  from  the  state,  leaving  no 
property  therein  from  which  the  obligation  might  be  satis- 
fied, is  equivalent  to  the  insolvency  of  the  principal  in  its 
effect  on  the  rights  and  obligations  of  the  surety. 

This  is  the  principle  adopted  in  Cooke  v.  Nathan,  16 
Barb.,  342:  but  White  v.  Case,  13  Wend,,  643;  Burt 
V.  Homer,  5  Barb.,  501 ;  Newell  v.  Fowler,  23  Barb., 
628,  are  to  the  contrary. 


CHAPTER  m. 


Letter  of 

credit 

defloed. 


LETTER   OF   CREDIT. 

Section  1389.  Letter  of  credit  defined. 

1390.  Liability  of  the  writer. 

139  L  Letters  of  credit  either  general  or  special. 

1392.  Nature  of  general  letter  of  credit. 

1393.  A  letter  of  credit  may  be  a  continuing  guaranty. 

1394.  When  notice  to  the  writer  necessary. 

1395.  The  credit  given  must  agree  with  the  terms  of  the  letter. 

§  1389.  A  letter  of  credit  is  a  written  request  addressed 
by  one  person  to  another,  requesting  the  latter  to  give 
credit  to  the  person  in  whose  favor  it  is  drawn.  It  may 
be  addressed  to  several  persons  in  succession  and  must  ex- 
press a  consideration. 

As  to  the  last  clause  see  note  to  §  1380,  supra, 

Liabiityof       §  1390.  Upon  the  debtor's  default,  the  writer  of  the  let- 

the  writer.  "  .       . 

ter  of  credit  is  liable  to  those  who  gave  credit  in  compli- 
ance with  its  terms. 

Jj^f""®'  §  1391.  Letters  of  credit  are  either  general  or  special, 

either  gen©-  "VVTien  the  request*  is  addressed  to  specified  persons  by 
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name  or  description,  the  letter  is  special.    All  other  letters  rai  or 
of  credit  are  general.'  ^^^ 

^  That  the  mere  fact  of  the  letter  being  addressed  to  a 
particular  person  does  not  make  it  a  special  letter,  see 
Benedict  v.  Sherrill,  HiU  d:  D.  Supp.,  219. 

*  Union  Bank  v.  Coster,  3  N.  K,  203 ;  affirming  S.  C,  1 
Sand/.,  563. 

§  1392.  A  general  letter  of  credit  gives  any  person  to  ^•^^^^^ 
whom  it  may  be  shown,  authority  to  comply  with  its  re-  ^SSt**' 
quest,  and  by  his  so  doing  it  becomes,  as  to  him,  of  the 
same  effect  as  if  addressed  to  him  by  name.    Several  per- 
sons may  successively  give  credit  upon  a  general  letter. 

Union  Bank  v.  Coster,  3  N.  F.,  203 ;  aiBTg.  S.  C,  1  Scmd/.^  563. 

§  1393.  If  the  letter  of  credit  in  its  terms  contemplates  a  a  letter  of 
course  of  future  dealing  between  the  parties,  it  is  not  ex-  beacontin. 
hausted  by  giving  a  credit,  even  to  the  amount  limited  by  *nty. 
the  letter,  which  is  subsequently  reduced  or  satisfied  by 
payments  made  by  the  debtor;  but  is  to  be  deemed  a  con- 
tinuing guaranty. 

Gates  V.  McKee,  13  N.  P!,  232 ;  and  compare  Fellows  v. 
Prentiss,  3  DeniOj  512. 

§  1394.  Unless  the  terms  of  the  letter  express  or  imply  wh«n 
the  necessity  of  giving  notice  of  acceptance  to  the  writer,  *^«  ^^*«f 
he  is  liable  for  credit  given  upon  it  without  notice  to  him. 

Whitney  v.  Groot,  24  Wend.^  82 ;  Union  Bank  v.  Coster, 
3  N.  F.,  203 ;  affg.  S.  C,  1  Sandf.^  563 ;  Douglass  v, 
Rowland,  24  Wend.,  35;  Smith  t;.  Dann,  6  HiU,  643. 

S  1395.  If  a  letter  of  credit  prescribes  the  persons  by  The  credit 

o  -t  ^  *^  "^     giyenmait 

whom,'  or  the  mode  in  which,  the  credit  is  to  be  given,  or  JfJ^|^*^ 
the  term  of  credit,  or  limits  the  amount  thereof,  the  writer  the  letter, 
is  not  bound  except  for  transactions  which  conform  strictly 
to  the  mode  and  term  prescribed,  and  are  within  the  limit 
fixed. 

Brickhead  v.  Brown,  5  HiU,  634,  affirmed,  2  Denio,  315. 

No  other  person  than  the  one  to  whom  a  special  letter 
of  credit  is  addressed,  can,  by  acting  upon  it)  create  any 
obligation  against  the  writer.  Brickhead  v.  Brown,  5  BtU, 
634 ;  affirmed,  2  DcniOy  375 ;  Bobbins  v.  Bingham,  4  Johns,, 
4*76;  Walsh  v.  Bailie,  10  id,,  180. 

If  a  special  letter  is  addressed  to  Beveral  jointly,  the 
credit  must  be  given  by  all,  or  the  writer  is  not  liable. 
Feiu^r  V.  Watson,  16^  JoAim.,  IIO. 
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The  person  to  whom  a  special  letter  is  addressed  cannot 
render  the  writer  liable  upon  it  by  procuring  strangers  to 
give  credit  to  the  holder  of  it  Robbins  v.  Bingham,  4 
Johns.,  476;  Walsh  v.  Bailie,  10  id.,  180. 
Guaranty  for  6  months'  credit  does  not  cover  a  4  months' 

credit    Leeds  v  Dunn,  10  Ni  Ji,  476. 


TITLE  XVL 


PLEDGE. 

SionoH  1396.  Definition  of  pledge. 

1397.  Delivery  essential  to  validity  of  pledge. 

1398.  Increase  of  thing. 

1399.  Who  may  pledge. 

1400.  Pledge  lender  defined. 

1401.  Stakeholder. 

1402.  When  pledge  lender  may  withdraw  thing  pledged. 

1403.  Obligations  of  stake  holders. 

1404.  Stakeholder  must  enforce  rights  of  a  pledgee. 
1406.  Obligations  of  pledgee,  stakeholder,  reward,  &c 

1406.  Pledge,  security  for  what 

1407.  Apportionment  of  pledge. 

1408.  Debtor's  misrepresentation  of  value  of  pledge. 

1409.  Pledger's  right  of  redemption. 

1410.  Sale  of  tiling  pledged. 

1411.  Notice  of  sale  to  pledger. 

1412.  Pledger's  sale  of  securities. 

1413.  Surplus  to  be  paid  to  pledger 

1414.  Sale  on  the  demand  of  the  pledger. 
1416.  Pledgee's  purchase  of  thing  pledged. 

1416.  Pledge  does  not  suspend  pledger's  right  of  action, 

1417.  Statute  of  limitation  not  affecting  pledge. 

1418.  Extinguishment  of  contract  of  pledge. 

Deflnition         §  1396.  Pledge  is  a  deposit  by  way  of  security  for  tbe 

of  pledge  "  r  UT      i.-        1 

performance  of  an  obligation. 

Story  on  Bailm.,  §  286. 

DeUyerj  §  1397.  No  pledge  is  valid  until  the  thing  pledged  is  de- 

yaiidityof    livcrcd  to  the  pledgee,  or  to  a  stakeholder,  as  hereafter 

pledge.  i.   J 

prescribed. 
increaMof       §  1398.  The  increase  of  property  is  pledged  with  the 

thing.  . 

property. 
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§  1399.  A  thing  may  be  pledged  who  mar 

1.  By  its  owner; 

2.  By  one  having  a  lien,  to  the  extent  of  such  lien  ;* 

8.  By  one  who  haa  been  allowed  by  the  owner  to  assume 
the  apparent  ownership  thereof,  to  a  pledgee  taking  it  in 
good  faith  and  for  value. 

'  This  is  the  law  in  England.    It  goes  a  little  beyond  the 
present  law  of  this  state,  but  seems  only  just 

§  1400.  The  owner  of  a  thing  may  pledge  it  as  security  Piedg* 
for  the  obligation  of  another  person,  and  in  so  doing  has  deflned. 
all  the  rights  of  a  pledger  for  himself,  except  as  hereinafter 
stated. 

§  1401.  The  pledger  and  his  creditor  may  agree  upon  a  stake- 
third  person  with  whom  to  deposit  the  thing  pledged. 
Such  person,  if  he  accepts  the  deposit,  is  called  a  stake- 
holder. 

§  1402.  The  person  pledging  for  another,  as  mentioned  ^'^JS- 
in  section  1400,  cannot  withdraw  the  thing  pledged  other-  ^,J^^ 
wise  than  as  a  pledger  for  himself  might ;  and  if  he  receives  SJJLd. 
a  consideration  from  the  debtor  for  the  pledge,  he  cannot 
withdraw  it  without  his  consent 

§  1403.  A  stakeholder  for  reward  cannot  exonerate  him-  obligation 

^  .  .of  Btake- 

self  from  his  undertaking ;  and  a  gratuitous  stakeholder  holder, 
can  do  so  only  by  giving  reasonable  notice  to  the  pledger 
and  creditor  to  appoint  a  new  stakeholder,  and,  in  case  of 
their  failure  to  agree,  by  depositing  the  thing  pledged  with 
some  impartial  person,  who  will  then  be  entitled  to  a  rea- 
sonable compensation  for  his  care  of  the  same. 

§  1404.  A  stakeholder  must  rigidly  enforce  all  the  rights  ^Jj^^,^ 
of  the  pledgee,  unless  authorized  by  him  to  waive  them.      ^^SJ^f 

pAdgee. 

§  1405.  A  pledgee,  or  a  stakeholder  for  reward,  has  the  ^^"jS"*"* 

duties  and  liabilities  of  a  depositary  for  reward.     A  stake-  J^^yfor* 

holder  without  reward  has  the  duties  and  liabilities  of  a  ^^"^^  *«• 
gratuitous  depositary. 

§  1406.  The  pledgee  cannot  retain  the  thing  pledged  as  ^^^  ^ 
security  for  the  performance  of  any  obligation  other  than  what 


842 


THE  CIVIL  CODE 


Apportton- 
miait  of 
pledge. 


that  on  account  of  which  it  was  pledged.'  Bat  he  may 
acquire  and  enforce  a  lien  in  like  manner  with  a  gratuitous 
depositary. 

'  Jarvis  v.  Rogers,  15  Mass^  389. 

§  1407.  The  pledgee  is  not  bound  to  restore  any  part  of 
the  thing  pledged,  even  though  it  is  divisible,  on  a  partial 
fulfillment  of  the  principal  obligation.* 

*  Code  of  La.,  arta.  3130,  3131,  3138. 

Debtor*!  §  1408.  If  the  debtor  wilfully  misrepresents  the  value 

MfaSionof  of  the  thing  pledged  to  the  creditor,  the  latter  may  demand 
P'^'*^        a  further  pledge  to  correspond  with  the  value  represented ; 

and  in  default  thereof  may  recover  his  debt  immediately, 

though  it  be  not  actually  due.' 

'  Code  of  La.,  art  3141. 

^«gte«r'»         §  1409.  No  agreement  for  an  absolute  forfeiture  of  the 

redempUon  thing  pledged  to  the  creditor  is  valid ;  and  the  pledger's 

right  to  redeem  can  be  barred  only  by  sale  of  the  property. 

§  1410.  Upon  the  maturity  of  the  obligation  to  which 
the  pledge  is  accessory  the  creditor  may  demand  its  fulfill- 
ment, and  upon  a  refusal  may  collect  his  debt  out  of  the 
pledge  by  selling  it,  except  as  specified  in  the  next  section, 
upon  giving,  in  a  reasonable  time  before  the  sale,  personal 
notice  to  the  pledger  of  the  time  and  place  of  sale,*  and 
upon  making  the  sale  in  the  most  usual  manner,^  and  for 
the  highest  obtainable  price. 

Such  power  to  soil  is  a  trust,  and  is  governed  by  the  title 

on  THUsra 
'  Wheeler  v.  Newbould,  16  N.  7.,  399. 
'  Dykers  v.  Allen,  7  Hill,  497. 

§  1411.  Notice  of  the  sale  may  be  waived  by  the  pledgor 
at  the  time  of  the  demand  of  the  debt.  But  a  waivci-  before 
that  time,  or  a  waiver  of  demand,  is  void.* 

*  WUson  V.  Little,  2  .V.  K,  U3. 

§  1412.  The  pledgee  cannot,  without  a  special  authority 
from  the  pledger,  sell  any  evidenees  of  debt,  except  the 
obligations  of  governments,  states,  or  corporations,  but  ho 
may  collect  the  same  when  due. 

Wheeler  v.   Newbould,  16  N.    F.,   397,  limited  by  the 
exception. 


faleof 

thing 

pledged. 


Notice  of 
Bale  to 
pledger. 


Plcdgoe'*8 
sale  of 
Becuritlcs. 
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8  1413.  After  deducting  from  the  proceeds  of  the  pledce  surpins  to 

1  ,  n         1  .      .      1  ,     I        ®      b«  paid  to 

the  amount  due  under  the  principal  contract,  and  the  ex-  pledger, 
penses  of  sale  or  collection,  the  pledgee  must  pay  the 
surplus  to  the  pledger. 

§  1414.  The  pledger  may  at  any  time  require  the  thing  saie  on  the 
pledged  to  be  sold,  if  the  proceeds  will  cover  the  debt,  and  the  pledger, 
the  proceeds  to  be  applied  to  the  payment  of  the  debt  if  due, 
or  held  as  security  for  the  fulfillment  of  the  obligation  and 
if  the  amount  that  will  become  due  on  such  obligation  can 
be  ascertained,  he  may  require  the  surplus  to  be  paid  to 
him  inmiediately  after  such  sale. 

§  1415.  The  pledgee,  stakeholder  or  creditor,  cannot  pur-  ^^^^  - 
chase  the  thing  pledged  except  by  direct  dealing  with  the  ^*^ 
pledger.* 

'  Story  on  Bailm.,  §  319 ;  see  Dykers  v.  Allen,  1  HiM,  497. 
See  also  the  title  on  Trusts. 

§  1416.  The  mere  existence  of  a  pledge  does  not  suspend  JJJ^^lJS 

the  right  of  the  creditor  to  proceed  against  the  debtor  per-  S|^^* 

sonally  upon  the  principal  contract,  without  selling  the  *c^^<>°- 
thing  pledged.* 

'  Story  on  Bailm.,  §  315;    see  Wheeler  v.  Newbould,  16 
N,  F,  398. 

§  1417.  The  thing  pledged  may  be  retained,  although  statute  of 
the  principal  debt  is  barred  by  the  statute  of  limitations.* 

»  Story  on  Bailm.,  §  362. 

§  1418.  The  contract  of  pledge  is  extinguished :  Bxtingnieh- 

1.  By  the  extinction  of  the  principal  obligation  ;*  pied^f  ^^^ 

2.  By  due  offer  to  perform  such  obligation  ;* 

8.  By  the  consent  of  the  parties ; 

4.  By  the  restoration  of  the  thing  pledged  to  the  pledger 
by  the  pledgee,  unless  such  restoration  is  for  a  merely  tem- 
porary purpose  ;• 

6.  By  the  extinction  of  the  thing  pledged.* 

*  Story  on  Bailm^  §  359,  360,  361. 

*  See  ante,  §  641. 

■  Sto.  Baihn.,  §  229. 

*  Id.,  363. 
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TITLE  XVIL 


MORTGAGE. 


Ghapteb  L  Mortgages  in  General 

XL  Mortgage  of  Beal  Property. 
ILL  Mortgage  of  Personal  Property. 


CHAPTER  I. 

MOBTGAGES  IK  GENERAL. 

Abtkjlb    L  Nature  of  a  mortgage, 
n.  Effect  of  a  mortgage. 
HX  Rights  and  obligations  of  the  parties. 
lY.  Extinction  of  mortgages. 


ARTICLE  L 

NATURE   OP  A  MORTGAGE. 

SECnON  1419.  Mortgage,  what. 

1420.  What  are  deemed  mortgagoa. 

1421.  Independent  or  accessory 

1422.  "What  may  bo  mortgaged 

1423.  Agreements  in  restraint  of  redemption. 

1424.  Power  of  sale. 

1425.  Vessels. 

Mortgage,  §  1419.  A  mortgage  is  a  transfer  of  a  thing  subject  to 
defeasance  on  the  performance  of  a  condition,  and  made  as 
a  security  for  such  performance.* 

'  A  mortgage  of  real  property  is  sometimes  called  a 
pledge  thereof.  (See  Robinson  v.  Williams,  22  X.  Y., 
382 ;  Power  v.  Lester,  23  id.,  531  ;  Code  La.,  3246.) 

What  are  §  1420.  Evcry  transfer  of  tilings,  other  than  a  pled^re, 

mortgagea.  made  for  the  purpose  of  a  mere  security  for  the  perform- 
ance or  non-performance  of  an  act,  is  deemed  a  mortgage.* 

*  Hodges  V.  Tenn.  Ins.  Co.,  S  K  K,  416;  Clark  v.  Henry, 
2  Cow.,  327. 

indepen-  §  1421.  A  mortgage  may    be  an  independent  or  an 

aoceuory.     accessory  contract    It  is  accessory  if  made  to  secure  the 
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performance  of  a  separate  obligation.    In  other  cases  it  is 
independent. 

§  1422.  Any  interest  in  a  thing  may  be  mortgaged,  even  J^ortS. 
if  such  thing  is  at  the  time  possessed  by  a  person  claiming  *^' 
adversely  to  the  mortgagor.* 

«  1  B.  S^  739,  §  148. 

§  1423.  No  agreement  in  restraint  of  the  mortgagor's  ^JJJSS? 
right  to  redeem  is  valid,  unless  made  subsequently  to  the  25^*^^ 
mortgage,  and  upon  a  new  consideration.*    But  the  mort- 
gagor may  at  any  time  agree  to  give  the  mortgagee  a  pre- 
emptive right  to  the  thing  in  case  of  sale.' 

'  Ot  of  Errors,  Clark  v.  Henry,  2  Oow.f  324;  Holridge  v. 

Gillespie,  2  Johns.  Ch,^  30. 
'  4  Kent  Ck)in. 

§  1424.  A  power  of  sale  may  be  conferred  by  the  mort-  ^Sr"^ 
gage  upon  the  mortgagee*  or  any  other  person,  to  be  exer- 
cised upon  breach  of  the  condition  of  the  mortgage.    Such 
a  power  is  a  trust,'  and  can  be  executed  only  in  the  manner 
prescribed  by  the  Code  of  Civil  Procedure.* 

^  Wilson  V.  Troup,  7  Johns.  Gh.^  26. 

*  Jencks  v.  Alexander,  11  Paige^  619. 

*  As  reported  complete. 

§  1425.  The  provisions  of  this  title  do  not  apply  to  mort-  Veswii. 
gages  of  vessels  which  are  required  by  the  laws  of  the 
United  States  to  be  registered  in  a  custom-house,  and  which 
are  thus  registered. 


ARTICLE  n. 

EFFECT  OF  A  MOBT6AOS. 

SEcnON  1426.  On  what  a  lien. 

1427.  Against  whom  a  lien. 

1428.  Mortgage  of  thing  held  adversely. 

§1426.  A  mortgage  is  a  lien  upon  everything  that  would  onwhatft 
pass  by  a  grant  of  the  thing,*  and  on  nothing  more.*  *°' 

*  Snedeker  v.  Waring,  12  N.  r.,  170;  Gardner  v.  Finley, 

19  Bcurh.,  317;  Shepard  v.  Philbrick,  2  Dmio,  174; 
Robinson  v.  Renwick,  8  Edu).  CK^  245. 

*  Lawrence  v.  Delano^  3  Sandf.^  333. 
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§  1427.  The  thing  mortgaged  is  bound  by  the  mortgage, 
in  the  hands  of  every  one  claiming  under  the  mortgagor 
subsequently  to  its  execution,  except  purchasers  or  incum- 
brancers in  good  faith,  without  notice  and  for  value." 

^  Queijj  whether  "  a  good  consideration  "  should  not  be 
substituted  for  "value"? 


of 


Mortgage 

heldaf 
Tersely. 


§  1428.  A  mortgage  of  a  thing  held  adversely  to  the 
mortgagor  takes  eflFect  from  the  time  at  which  he,  or  those 
claiming  under  him,  obtain  possession  thereof.  But  it  has 
precedence  over  every  lien  upon  the  mortgagor's  interest  ia 
such  thing,  created  subsequently  to  the  recording  of  the 
mortgage.* 

M  B.  &,  739,  §  148. 


ARTICLE  m. 


Redemp- 
tion. 


Foreclosure 


BIGHTS  AND   OBLIGATIONS   OF  THB  PABTIBS. 

Sbotion  1429.  Redemption. 

1430.  Foreclosure. 

1431.  Mortgage  not  a  personal  obligation. 

1432.  Waste. 

§  1429.  The  mortgagor  may  redeem  the  thing  mortgaged 
at  any  time  before  his  right  of  redemption  is  foreclosed/ 
by  performing,  or  ofFering  to  perform,  the  condition  of  the 
mortgage,  and  paying,  or  offering  to  pay,  the  damages  to 
which  the  mortgagee  is  entitled  for  delay.' 

*  Pratt  V.  Stilos,  9  Abb.  Pr.,  150 ;  Hinman  v.  Judsou,  13 

Barb.,  629. 
'  See  Kortright  v.  Cady,  21  K.  7.,  343. 

§  1430.  The  mortgagee  has  a  right  to  forclose  the  mort- 
gagor's right  of  redemption.  Such  right  is  enforced  in 
the  manner  prescribed  by  the  Code  of  Civil  Procedure.* 

*  As  reported  comploto. 


Mortgage 
not  a 
pcmonAl 
obligation. 


§  1431.  A  mortgage  does  not  bind  the  mortgagor  per- 
sonally to  perform  the  act  for  the  performance  of  which  it 
is  a  security,  unless  there  is  an  express  covenant  therein  to 
that  effect.* 

»  1  R.  S.,  738,  §  139 ;  Hone  v.  Fisher,  2  Barb.  Ch.  R, 
569. 
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§  1432.  No  person  bound  bj  the  mortgage  may  do  any  waeto. 
act  which  will  substantially  impair  the  mortgagee's  security. 

Van  Pelt  v.  McGraw,  4  K  7.,  Ill ;  Gardner  v.  Heartt^  3 
Iknio^  232 ;  see  Manning  v.  Monaghan,  23  N,  7.^  639, 
548. 


ARTICLE  IV. 

EXTIKCnON  OF  MOBTGAQBS. 

Saonoir  1433.  How  extmguiahed. 

§  1433.  A  mortgage  which  is  merely  accessory  to  an  ^JJ^JI^ 
independent  obligation  is  extinguished 

1.  By  the  extinction  of  the  principal  obligation  ;* 

2.  By  an  oflFer  of  performance  thereof,  duly  made.* 

^  Ct  of  Errors,  Green  v.  Hart,  1  Jdhna.^  680.  The  statute 
of  limitations  does  not  extinguish  an  obligation,  (Wal- 
termire  v.  Westover,  14  N.  Z,  16,)  and  the  mortgage 
remains  in  force  after  the  debt  is  barred.  (Pratt  v.  Hug- 
gins,  29  Barh.,  277.) 

*  Kortright  V.  Cadj,  21  N,  Z,  343 ;  Stoddard  v.  Hart»  23 
N,  r.,  666. 


CHAPTER  n. 

MORTGAGE  OF  REAL  PROPERTY. 

Article  I.  Creation  and  effect  of  the  mortgage. 
IL  Recording. 


ARTICLE  I. 

CREATION  AND  EFFECT  OF  THE  MORTGAGE. 

SionON  1434.  How  created. 

1436.  Right  of  possession. 

1436.  Mortgages  on  lands  inherited  or  devised,  bj  whom  to  be 
paid. 

§  1434.  The  mortgage  can  be  created,  renewed  or  ex-  ^^J^Jg;^ 
tended,  only  by  writing,*  with  the  formalities  required  in 
the  case  of  a  grant  of  real  property,  or  by  a  deposit  of  the 
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title  deeds  of  the  property;  or  the  principal  part  of  them,* 
with  intent  to  mortgage  the  same.* 

*  Stoddard  v.  Hart,  23  N.  T.,  556. 
■  Lacon  v.  Allen,  3  Drewry^  579. 

*  Rockwell  V.  Hobbj,  2  Sandf.  Ch,^  9.    But  whether  such 

deposit  is  anything  more  than  evidence  of  an  agreement 
to  execute  a  mortgage,  query  t  See  Stoddard  v.  Hart, 
23  N.  T,  561. 

Bight  ot  §  1485.  A  mortgage  of  real  property  does  not  transfer 

the  title*  to  the  property  mortgaged,  and  the  mortgagee  is 
not  entitled  to  the  possession  thereof"  except  by  the  consent 
of  the  mortgagor,  but  such  consent  when  given  cannot  be 
revoked.* 

'  Eortright  v.  Cadj,  21  N.  7.,  343,  364 ;  Stoddard  v.  Hart, 

23  id,  556,  560;  Power  v.  Lester,  23  id.,  531. 
'  See  2  R.  a,  312,  §  67. 
See  Waring  v.  Smyth,  2  Baarl.  Ch,  R.,  135. 

Kortg&ges        §  1436.  When  real  property,  subject  to  a  mortgage,  passes 

^heiited  or  by  succcssiou  or  will,  the  successor  or  devisee  must  satisfy 

whom  to  ^e  such  mortgage  out  of  his  own  property,  without  resorting 

to  the  executor  or  administrator  of  the  mortgagor,  unless 

there  is  an  express  direction  in  the  will  of  the  mortgagor, 

that  the  mortgage  shall  be  otherwise  paid. 

1  R.  S.,  749,  §  4. 


ARTICLE  n. 

RECORDING. 

SEcnoif  1437.  ITow  recorded. 

1438.  What  must  bo  recorded  as  a  mortgage. 

1439.  Recording  assignment. 

1440.  Discliargo  of  records. 

1441.  Certificate  of  discharge. 

How  re-  §  1437.  Mortgages  may  be  recorded  in  like  manner  with 

corded.  grants  of  real  property,  except  that  they  must  be  recorded 
in  books  kept  for  mortgages  exclusively.  Such  record 
operates  as  notice  to  all  subsequent  incumbrancers.* 

'  1  R.  S.,  756. 

WhfttmuBt  §  1438.  Every  grant  of  real  property  or  of  any  interest 
M amort^  therein,  which  appears,  by  any  other  writing,  to  be  intended 
K*s«'  as  a  mortgage  within  the  meaning  of  chapter  I.  of  this  title, 
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must  be  recorded  as  a  mortgage ;  and  if  such  grant  and 
other  writing  explanatory  of  its  true  character  are  not  re- 
corded together,  at  the  same  time  and  place,  the  grantee 
can  derive  no  benefit  from  such  record/ 

>  1  B.  S.,  756,  §  3. 

§  1489.  An  assignment  of  a  mortgage  may  be  recorded  ]^|KJ^t 
in  like  manner  with  a  mortgage,  but  in  a  separate  book, 
and  such  record  operates  as  notice  to  all  persons  subse- 
quently deriving  title  to  such  mortgage  from  the  assignor/ 

*  Vanderkemp  v.  Shelton,  11  Paige^  3*7.     This  sectioa 
practicallj  covers  the  ground  of  1  B.  S.,  763,  §  41. 

§  1440.  Any  recorded  mortgage  must  be  discharged  up-  Jf  ^^K 
on  the  record  thereof,  by  the  officer  in  whose  custody  it  is,  JS^ftmige 
whenever  there  is  presented  to  him  a  certificate  signed  by 
the  mortgagee,  his  personal  representatives  or  assigns, 
acknowledged,  or  proved  and  certified,  as  prescribed  for 
grants  of  real  property,  specifying  that  such  mortgage  has 
been  paid,  or  otherwise  satisfied  and  discharged. 

1  B.  a,  761,  §  28. 

§  1441.  Every  such  certificate,  and  the  proof  or  acknow-  oertiiicirta 
ledgement  thereofj  must  be  recorded  at  length ;  and  a  refer-  ^^»  *<^ 
ence  made  to  the  book  and  page  containing  the  record,  in  recorded, 
the  minute  of  the  discharge  of  the  mortgage,  made  by  the 
officer  upon  the  record  thereof. 

1  B.  a,  761,  §  29. 
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CHAPTER  nL 

KOBTGAGE  OF  FKBSONAL  FBOFKBTT. 


Abticli  L  Creatkm  and  dfoct  of  tbe 
n.  FQing. 


Bowmade. 


ARTICLE  L 

CREATIOK  AlfD  EFFBCT  OT  TBM  MOBTGAQX. 

Sicnov  1442.  How  made. 

1443.  Transfer  of  title. 

1444.  Foredosora 

§  1442.  A  mortgage  of  personal  properly  may  be  made 
orally*  or  in  writing. 

'  See  Bank  of  Rochester  v.  Jones,  IK.  T.,  49T. 

jtaaf ftr  of  §  1448.  The  title  to  the  thing  mortgaged  is  transferred 
by  the  mortgage  to  the  mortgagee,*  who  may  require  the 
immediate  possession  thereof*  unless  it  is  otherwise  agreed 
between  the  parties.* 

*  See  Bank  of  Rochester  v.  Jones,  4  -\!  T,  507  ;  Butler  ». 
Miller,  I  K  7.,  496 ;  South  worth  r.  Isham,  3  Sand/.,  448. 

■  Rich  V.  Milks,  20  Barb.,  616;  Stuart  v.  Taylor,  7  ffoin. 

Pr.,  251;  Stewart  v.  Hanson,  35  ife,  508;  Holmes  v. 
Sproul,  31  Me.,  73 ;  Libby  r.  Cushman,  29  ife.,  429. 

■  Van  Hassell  v.  Borden,  1  EiWm,  128. 

Foredoiure  §  1444.  The  mortgagee  may  foreclose  the  mortgagor's 
right  of  redemption  by  a  sale  of  the  thing,  made  in  the 
manner  and  upon  the  notice  prescribed  by  the  title  on 
Pledge,  or  by  proceedings  under  the  Code  of  Civil  Pro- 
cedure.* 

»  See  Patchin  v.  Pierce,  12  Wend.,  63 ;  Hart  r.  Ten  Eyck, 
2  Johns.  Ch.,  100,  and  cases  cited.  The  reference  is  to 
the  Code  reported  complete. 
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ARTICLE  n. 

FILING.* 

SicnoK  1446.  Mortgage  must  be  filed. 

1446.  How  filed. 

1447.  Renewal  of  filing. 

1448.  1449.  Dutj  of  officers. 

1460.  Certain  errors  to  be  disregarded, 

1461.  Negligence  of  officer. 

1462.  Copj,  ACj  when  evidence. 

'  This  article  is  framed  in  conformity  to  the  law  as  it  at 
present  exists,  but  the  commissioners  recommend  that 
the  whole  article  be  dropped,  and  all  mortgages  be 
recorded  in  a  uniform  manner. 

§  1445.  The  mortgage  is  void  as  against  creditors  of  the  Jj2B?Sr 
mortgagor,  and  subsequent  purchasers  and  incumbrancers  **•*• 
in  good  faith  without  notice,  unless  it  is  filed  as  hereafter 
prescribed.^ 

>  3  B.  &  (6th  ed.),  222 ;  Laws  1833,  ch.  279. 

§  1446.  The  mortgage  is  duly  filed  by  depositing  the  How  filed, 
original,  or  a  copy, 

1.  In  the  office  of  the  county  register  of  deeds,  if  there 
is  one,  and  his  office  is  situated  in  the  town  wherein  the 
mortgagor  resides  at  the  time  of  executing  the  mortgage, 
or,  if  he  does  not  reside  in  the  State,  the  town  wherein  the 
property  mortgaged  is  at  such  time  situated ; 

2.  If  there  is  no  register's  office  so  situated,  then  in  the 
county  clerk's  office,  if  it  is  so  situated ; 

3.  If  such  office  is  not  so  situated,  then  in  the  office  of 
the  clerk  of  such  town.* 

>  3  R.  a  (6th  ed.),  223;  Laws  1833,  ch.  279;  as  modified 

by  various  laws  establishing  registers'  offices  in  different 
counties,  as,  for  example,  Laws  1852,  p.  77. 

§  1447.  The  mortgage  ceases  to  be  valid,  as  against  credi*  JS'^  ^ 
tors  of  the  mortgagor  and  subsequent  purchasers  or  incum- 
brancers in  good  faith,  after  the  expiration  of  one  year 
from  the  filing  thereof)  unless,  within  thirty  days  next  pre- 
ceding the  expiration  of  such  term,  a  copy  of  such  r 
gage,  and  a  statement  of  the  amount  of  existiii^ 


852  THE  CIVIL  CODE 

which  the  mortgagee  claims  a  lien,  subscribed  by  him,  are 
filed  anew  in  the  office  of  the  clerk  or  register,  in  the  town 
in  which  the  mortgagor  then  resides,  or,  if  he  does  not  then 
reside  in  the  State,  in  the  same  office  in  which  the  mort- 
gage was  originally  filed.'  And,  in  like  manner,  the  mort- 
gage and  statement  of  debt  must  be  refiled  from  year  to 
year,  or  it  ceases  to  be  valid,'  as  against  the  parties  above- 
mentioned. 

^  3  B.  a  (6th  ecLX  223 ;  Laws  1833,  ch.  279 ;  slightlj 
modified,  so  as  to  make  the  section  more  explicit 

*  Nitchie  v.  Townsend,  2  Sand^,,  299. 

i>H*y<>'  §  1448.  The  officers  mentioned  in  the  last  section  must 

receive  and  file  all  such  instruments  as  are  offered  to  them 
under  this  article,  and  indorse  thereon  the  time  of  receiving 
the  same,  and  must  keep  the  same  in  their  offices  for  the 
inspection  of  the  public. 

1  B.  a  (5th  ed.),  223 ;  Laws  1833,  ch.  279. 

"•  §  1449.  Every  officer  with  whom  an  instrument  is  filed, 

pursuant  to  this  chapter,  must  indorse  a  number  upon  the 
same  in  regular  order,  and  enter  the  name  of  every  party 
thereto  in  a  book  kept  for  the  purpose,  alphabetically,  plac- 
ing mortgagors  and  mortgagees  under  a  separate  head,  and 
stating  in  separate  columns,  opposite  each  name,  the  num- 
ber indorsed  on  the  instrument,  the  date  thereof  and  of  the 
filing,  the  amount  secured  thereby,  and  the  time  at  which 
it  is  due.* 

*  Laws  1849,  ch.  69. 

eSoTB  to  be      §  1^0-  -^^  instrument  is  not  to  be  deemed  defectively 
diwegarded  fijgj^  \yy  reason  of  any  errors  in  the  copy  filed,  which  do 
not  tend  to  mislead  a  party  interested  to  his  prejudice.* 

'New. 

SffflS?."*  §  1451.  The  negligence  of  the  officer  with  whom  the 
mortgage  is  filed,  cannot  prejudice  the  rights  of  the  mort- 
gagee.* 

*  Dodge  V.  Potter,  18  Barb.^  193;  Bishop  v.  Cook,  13  id, 

126. 

o^,  4c.,        §  1452.  A  copy  of  any  instrument  required  to  be  filed 

•▼w«M»«     under  this  article,  when  certified  by  the  officer  with  whom 

it  is  filed,  is  presumptive  evidence  of  such  filing,  in  the 

manner  and  at  the  time  stated  in  the  official  indorsement 
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on  such  instrument    The  original  indorsement  is  also  evi- 
dence to  the  same  extent  only/ 

>  3  E.  a  (6Ui  ecLX  223 ;  Laws  1833,  ch.  279. 


TITLE  XVm. 

LIENS. 

Ohapteb  L  Liens  in  general 

XL  Liens  on  real  property. 
in.  Liens  on  personal  property  in  general. 
IV.  Bottomry. 
Y.  Bespondentia. 


CHAPTER  I. 

LIENS  IN  GENERAL. 

SMmoir  1463.  Lien,  what 

1454.  Mortgages. 

1455.  Judgments. 

1456.  Mechanics'  liens. 

1457.  Enforcement  of  lien. 

1458.  Priority  of  liens. 

1459.  Order  of  resort  to  different  flmds. 

1460.  Extinction  of  lien. 

§  1453.  A  lien  is  a  right  to  satisfy  a  claim  out  of  a  spe-  uen,  what 
cific  thing,  or  to  retain  the  same  until  snch  claim  is  satisfied. 

§  1454.  Mortgages  are  liens,  which  are  regulated  by  the  Mortgage 

title  on  MORTGAQE. 

§  1455.  Judgments  are  liens,  which  are  regulated  by  the  Jndgmenta. 
Code  op  Civil  Procedure. 

§  1456.  The  liens  of  mechanics,  for  materials  and  ser-  Mechanici' 

. "  '  liens. 

vices  upon  real  property,  are  regulated  by  special  statutes. 

§  1467.  The  mode  of  proceeding  by  a  creditor  to  enforce  snidioa- 
a  lien  within  this  state,  is  regulated  by  the  Cods  of  Civil  u£^  ^ 
Pfooedubb.' 

'  As  reported  complete. 
45 
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Priority  of 
lieni. 


Order  of 
resort  to 
dliTerent 
ftinds 


Bztinction 
ofUen. 


§  1458.  Other  things  being  equal,  different  liens  upon 
the  same  property  have  priority  according  to  the  time  of 
their  creation/  except  in  cases  of  bottomry  and  responden- 
tia. 

*  Barry  v.  Mutual  Ins.  Go.,  2  Johns,  CK^  608. 

§  1459.  One  who  has  a  lien  upon  several  things,  upon 
one  or  more  of  which  another  has  a  separate  and  subse- 
quent lien  or  claim,  must  satisfy  his  lien,  if  possible,  out 
of  the  things  upon  which  he  has  an  exclusive  lien.^  If 
there  are  several  successive  liens  upon  one  or  more  of  such 
things,  he  must,  if  he  can  do  so  without  loss,'  resort  first 
to  that  thing  upon  which  the  liens  are  fewest,  and  so  pro- 
ceed inversely  to  the  number  of  liens.* 

'  Ingalls  V.  Morgan,  10  K  K,  186;  Besley  v.  Lawrence^ 
11   Paige,  581 ;  Story  Bq.  Jur.,  g  633. 
Ct  of  Errors,  Evertson  v.  Booth,  19  Johna^  493. 

*  Stujrvesant  v.  Hall,  2  Barb,  CK  i2L,  166 ;  Gk>uvemeur  t . 

Lynch,  2  Paige,  300. 

§  1460.  A  lien  is  extinguishable  in  like  manner  with  a 
mortgage. 


CHAPTER  n. 


Uen  on 
real  proper- 
ty, wnat. 


Lien  of 
seller. 


LIENS  ON  REAL  PROPERTT. 

Skctton  1461.  Lien  on  real  property,  what. 

1462.  Lien  of  seller. 

1463.  Against  whom  valid. 

1464.  Priority  of  mortgage  for  price. 

§  1461.  A  lien  upon  real  property  is  a  right  to  satisfy 
a  claim  out  of  such  property,  notwithstanding  its  transfer 
to  another  than  the  debtor. 

§  1462.  The  seller  of  real  property  has  a  lien  upon  the 
same  for  so  much  of  the  price  as  remains  unpaid,*  unless 
he  receives  some  security  for  the  payment  thereof,*  other 
than  the  buyer's  personal  obligation,*  or  unless  he  agrees  to 
waive  the  same. 

*  Garson  v.  Green,   1  Johns.  Ch.,  308 ;  1  Washb.  Real 

Prop.,  604;  Coote  Mort.,  218;  Sto.  Eq.  Jur.,  §  1217; 
Stafford  v.  Van  Rensselaer,  9  Oow,^  218. 

*  Vail  r.  Foster,  ^  N.  T,  312. 

*  Fish  V,  Howland,  1  Paige^  30, 
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§  1468.  Such  lien  is  valid  against  every  one  except  a  •^'"■^^^ 
subsequent  purchaser  or  incumbrancer  of  the  property,  in 
good  faith,  without  notice  and  for  value.' 

'  Staflbrd  v.  Van  Rensselaer,  9  Oow^  318.  See  Bajlej 
«.  Greenletf,  1  WJieaLf  46,  extending  the  exception 
to  creditors. 

§  1464.  A  mortgage,  given  for  the  price  of  real  property  ^JJJ^Je' 
at  the  time  of  its  conveyance,  has  priority  over  any  lien  ^"P'*"* 
created  by  judgment  against  the  buyer  before  that  time.' 

'  1  R.  S.,  749,  §  6. 


CHAPTEB  m. 

LIENS  ON  PERSONAL  PROPERTT. 

SicnQN  1466.  Lien  on  personal  property,  what 

1466.  No  lien  for  unliquidated  damages. 

1467.  Liens  general  and  spociaL 

1468.  Lien  for  service. 

1469.  What  is  inconsistent  with  a  lien. 

1470.  Lien  of  factors. 

1471.  Lien  of  attorneys. 

1472.  Liens  on  ships. 

1473.  Lien  of  shipmaster. 

1474.  Lien  of  seamen. 
1476.  Termination  of  lien. 

§  1465.  A  lien  upon  personal  property  is  a  right  to  re-  Lien  on 
tain  it  until  a  claim  against  its  owner  is  satisfied.  p^rty, 

what. 

§  1466.  A  mere  right  to  compensation  in  unliquidated  Noiienfor 
damages,  cannot  in  any  case  give  a  right  of  lien.  ed^i8iiu«M 

§  1467.  Liens  upon  personal  property  are  either  general  uena  me- 
or  special.  A  general  lien  is  one  under  which  the  person  spedaL 
having  the  lien  is  entitled  to  retain  the  thiug  until  pay- 
ment of  the  whole  of  his  just  claims  against  the  owner. 
A  special  lien  is  one  under  which  the  person  having  the 
lien  can  retain  the  thing  only  until  payment  for  his  ser- 
vices on  that  particular  thing. 

§  1468.  Every  person  who. while  lawfully  in  possession  ^'«M» 
of  an  article  of  personal  property  renders  any  service  to 
the  owner  thereof  by  labor  or  skill  employed  for  the  pro- 
tectioD,  improvement^  safe  keeping  or  carriage  thereof  has 
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WllAtlB 

iDConils- 

tentwithft 

lion. 


Ijenof 
ikctor. 


Uenof 
Attomeyi. 


Iiien  on 
ships. 


Lien  of 
msBter. 


a  lien  thereon  for  such  compensation  as  is  dae  to  him  for 
SQch  service,  nnless  he  enters  into  an  agreement  inconsistent 
with  such  lien.* 

*  The  cases  (Scarfe  v,  Morgan,  4  Mdb  Wi,  283 ;  JacksoD 

V,  Chimmina,  6  K  dh  Wif  342 ;  Steadmaa  v.  Hoddej, 
16  M.  4b  Wij  563,)  support  this  rule  in  substanoe^ 
though  it  is  somewhat  extended.  See  also  Baker  n 
Hoag,  1  N,  7.,  667. 

§  1469.  An  agreement  or  usage  that  the  owner  may 
withdraw  and  replace  the  thing  from  time  to  time  at  his 
discretion  while  the  contract  remains  in  force,  is  incon- 
sistent with  a  lien.* 

*  Forth  V.  Simpson,  13  Q.  B^  680 ;  Jackson  v.  Cummini, 

6M,ibW,,  350. 

§  1470.  A  factor  has  a  general  lien  upon  all  articles  of 
commercial  value  that  are  entrusted  to  him  by  the  same 
principal.* 

'  Goote  Mortg.,  283. 

§  1471.  An  attorney  at  law  has  a  lien  upon  everything 
that  he  receives  from  or  on  account  of  his  client,  to  the 
extent  of  his  claim  for  services  in  respect  to  the  particular 
transaction,  action  or  proceeding,  in  the  course  of  which 
he  received  the  thing.*  He  has  also  a  lien  upon  every 
claim  which  he  prosecutes  by  judicial  proceedings,  for  his 
costs." 

*  Coote  Mortg.,  284. 

■  Rooney  v.  Second  A  v.  R.  R.,  18  K  F.,  368. 

§  1472.  Debts  of  at  least  fifty  dollars,  contracted  for  the 
benefit  of  ships,  are  liens  in  the  cases  provided  by  the  Code 
OF  Civil  Procedure. 

The  reference  is  to  the  Code  of  Civil  Procedure  as  re- 
ported complete,  p.  606. 

§  1478.  The  master  of  a  ship  has  a  lien*  upon  the  ship 
and  freight,  and  upon  the  cargo  to  the  amount  to  which 
the  freight  is  a  lien  thereon,'  for  advances  made  and  liabil- 
ities incurred  by  him,  but  has  no  lien  for  his  wages.* 

>  Ingersoll  v.  Van  Bokkelin,  7  Cbto.,  670 ;  6  Wmd^  314 

*  Poland  V.  Brig  Spartan,  1  Ware,  134;  3  KeiU,  197. 

*  Bj  some  American  authorities  this  lien  is  extended  to 

his  wages.    Drinkwater  v.  Brig  Spartan,  Wan^  149. 
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§1474.  The  mate  and  seamen  have  the  same  lien,  and  seuntn'i 
If  An 

in  addition  thereto  a  lien  for  their  wages. 

3  Kent,  166. 

S  1475.  If  the  owner  of  the  thing,  with  the  free*  con-  Tennina. 

.  tion  of  lien. 

sent'  of  the  person  having  the  lien,  resumes  possession 
thereof,  the  lien  is  ended,*  unless  the  parties  otherwise 
agree,*  and  it  is  ended,  notwithstanding  an  agreement  for 
its  continuance,  by  such  change  of  possession,  as  to  subse- 
quent purchasers  or  incumbrancers  in  good  faith,  without 
notice  and  for  value,  and  as  to  general  creditors  of  the 
owner.* 

'  Bigelow  V,  Heaton,  4  Dmio^  498. 

*  Baker  v.  Hoag,  7  N.  K,  557. 

*  Bigelow  V.  Heaton,  4  BmiOf  496 ;  Perkins  v.  Boardman, 

14  Gray,  483. 

*  See  Bigelow  v.  Heaton,  8upr€L 

*  Ct  of  Errors,  McFarland  v.  Wheeler,  26  WeruL^  467, 

482.   Possibly  the  rule  is  still  broader,  and  such  a  lien 
might  be  held  void  as  to  all  third  persons. 


CHAPTEE  IV. 

BOTTOMRY. 

Section  1476.  Bottomry,  what 

1477.  Who  may  borrow  on  bottomry. 

1478.  For  what  purpose. 

1479.  When  and  where  ship  pledged  on  bottomry. 

1480.  Master's  authority  to  liypothecate  freight  money. 

1481.  Rate  of  interest;  reduction  of 

1482.  When  money  loaned  is  to  be  repaid. 

1483.  Rig)its  of  lender  when  no  necessity  for  bottomry  exists. 

1484.  Bottomry  Hen,  nature  of. 

1485.  Preference  of  bottomry  lien  over  other  liens. 

1486.  Preference  of  one  bottomry  lien  over  another. 

§  1476.  Bottomry  is  a  contract  whereby  one  agrees  to  Bottomry, 
repay  money  loaned  on  the  pledge  of  a  ship,  with  interest 
if  any  is  stipulated,  on  condition  that  the  ship  survives 
certain  risks  during  a  specified  voyage  or  period. 

The  brig  Draco,  2  Sumn.,  157,  191 ;  Thomdike  v.  Stone, 
11  Pick.,  183. 

§  1477.  Money  may  be  borrowed  upon  bottomry  by  the  J!^^^ 
owner  or  by  the  master  of  a  ship.  bottomiy. 
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For  whit 
purpose. 


§  1478.  The  owner  of  a  ship  may  pledge  her  upon  bot- 
tomry for  any  lawful  purpose.*  The  master  may  pledge 
her  only  for  the  purpose  of  procuring  repairs  or  supplies 
which  are  necessary  for  accomplishing  the  objects  of  the 
voyage  or  securing  the  safety  of  the  ship.* 

^  The  brig  Draco,  2  Sumn.^  186 ;  Greel7  v,  Waterhouse, 
19  ifotne,  9;  sloop  Maiy,  1  PainCj  671. 

'  The  Virgin,  8  Peters,  638 ;  Ross  v.  ship  Active,  2  Wtuk 
a  a,  227 ;  The  Aurora,  1  WheoLf  96. 


When  and 
where  ehlp 
pledged  on 
Dottomiy. 


§  1479.  The  owner  may  pledge  the  ship  by  bottomry  at 
any  time  and  place.'  The  master  may  do  so  only  when  he 
cannot  otherwise  relieve  thq  necessity  of  the  ship,  because 
he  has  no  adequate  funds  of  the  owner  within  his  reach, 
and  can  obtain  none  upon  the  owner's  personal  credit,"  and 
previous  communication  with  the  owner  is  precluded  by 
the  urgent  necessity  of  the  case.* 

^  Brig  Draco,  2  Sumn,,  157 ;  The  Duke  of  Bedford,  3 

Hogg.  Adm,,  294;  Sloop  Marj,  1  Paine  C.  C,  671. 
*  TuDQO  V.  Sloop  Mary,  Bee,  Adm.,  120 ;  Ship  Packet,  3 

Mason,  256 ;  Ross  v.  Ship  Active,  2  Wash,  C.  C,  226. 
■  La  Ysabel,  1  Dods.,  273 ;  Artliur  v.  Barton,  6  if.  tfe  W., 

138;  Tho  Oriental,   3    W.  Roh,  243,  2  Eng.  Law  k 

Eq.,  546. 


Matter's  §  1480.  Thc  master  of  a  ship  may  hypothecate  the  freight 

hypoth</      money  by  bottomry,  under  the  same  circumstances  as  those 
money.     *  which  authorize  his  pledge  of  the  ship. 

The  Packet,  3  Mason,  255;  Tho  Zephyr,  id.,  341. 

Rate  of  §  1481.  Upon  a  contract  of  bottomry,  the  parties  may 

rcdmSioiiof  lawfully  Stipulate  for  a  rate  of  interest  higher  than  that 

allowed  by  the  law  upon  other  contracts.*     But  a  court  of 

admiralty  may  reduce  the  rate  stipulated  when  it  appears 

unjustifiable  and  exorbitant.* 

*  The  Atlas,  2  Hogg.,  58 ;  3  Kent  Com.,  354. 
"The  Zodiac,    1    Uagg.  Adm.,  326;   Tho  Cognac,  3  id,, 
377. 


When  mo-         §  1482.  Nothing  is  due  to  the  lender  upon  bottomry  if  the 

ney  loaned  .     .  i  j 

i"  to  be  ship  is  lost  by  any  of  the  enumerated  perils  before  the  com- 
pletion of  the  specified  voyage  or  period.*  But  he  is  entitled 
to  payment  of  the  stipulated  sum  if  the  ship  safely  complete 
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Bucli  voyage  or  period,  or  if  failure  to  do  so  is  occasioned 
by  other  causes  than  those  specified.* 

*  Draw,  2  Sumner,  157, 191 ;  Thorndike  v.  Stone,  11  Pick., 
183  ;  The  Atlas,  2  Bagg.,  48;  Braj  v.  Bates,  9  Mete, 
237. 

'  Pope  V.  NickersoD,  3  Story,  465,  487,  491;  3  Kent,  360. 

§  1483.  If  the  conditions  which  alone  authorize  tfie  mas-  SSw^^en 
ter  to  pledge  the  ship  did  not  in  fact  exist,  the  lender  can  fytm^^' 
enforce  the  contract  of  bottomry  only  when  after  due  dili-  SSSa. 
gence  and  iuquiry,  he  had  reasonable  grounds  to  believe 
in  the  existence  of  such  conditions. 

Walden  v.  ChamberlaiD,  3  Wash.  G,  C,  290 ;  The  Prince 
of  Saxe  Coburg,  3  Bagg,  Adm,,  387 ;  The  Orelia,  3 
id,  84,  86;  The  Kelson,  11  id,,  176. 

§  1484.  The  contract  of  bottomry  gives  the  lender  a  Jj^**™^ 
specific  lien  upon  the  ship,  but  does  not  bind  the  owner  «'• 
personally,  except  so  far  as  he  is  in  possession  of  the  thing 
pledged,  or  its  value.  But  this  lien  does  not  vest  in  the 
lender  an  absolute  and  indefeasible  interest  in  the  ship, 
but  it  is  lost  by  omission  to  enforce  it  within  a  reasonable 
time. 

The  Virgin,  8  Peters,  654;  The  Tartar,  1  Bag.  Adm.,  13; 
Ship  Charles  Carter,  4  Cranch,  328;  Leland  v.  The 
Medora,  2  W.  dk  M.,  105. 

§  1485.  A  bottomry  lien  is  preferred  to  every  other  lien  ijeference 
or  claim  for  the  voyage  upon  which  it  is  given,  excepting  hra  oyer 
only  the  lien  of  the  seamen  for  wages,*  and  the  lien  of 
material  men  for  supplies  or  repairs,  indispensable  to  the 
safety  of  the  ship.* 

'  Madonna  v.  Idra,  1  Dodi,  Adm.,  37,  40 ;  Sydney  Cove, 

id.,  1,  13. 
*  The  Jerusalem,  2  GaU.,  345. 

§  1486.  Of  two  or  more  bottomry  liens  on  the  same  ship,  preference 
the  later  in  date  has  preference.  bottomry 

_„  lien  oyer 

The  Exeter,  1  Rob.  Adm.,  173.  another. 
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CHAPTEE  V. 


RESPONDENTIA. 


£eiponden 

tlA,WhAt. 


Reeponden- 
tia  by  own- 
er. 


Sbotion  148*7.  Respondentia,  what 

1488.  Who  may  borrow  upon  respondentia. 

1489.  Respondentia  by  owner. 

1490.  Respondentia  by  master. 

1491.  Rate  of  interest 

1492.  Lien  of  respondentia. 

§  1487.  Kespondentia  is  a  contract  whereby  one  agrees 
to  repay  money  loaned  on  the  security  of  a  cargo,  with 
the  interest,  if  any  be  stipulated,  on  condition  that  the  car- 
go survive  certain  risks  during  a  specified  voyage  or  period. 

3  Kent  Com.,  354. 

borrow^       §  1^88.  Money  may  be  borrowed  upon  respondentia  by 
ogTOBpon-    ^]yQ  owner  of  the  cargo,  or  by  the  master  of  the  ship  upon 
which  it  is  laden. 

§  1489.  The  owner  of  the  cargo  may  pledge  it  upon  res- 
pondentia, at  any  time  and  place,  and  for  any  lawful  pur- 
pose. 

§  1490.  The  master  of  the  ship  may  pledge  the  cargo  by 
respondentia  only  in  a  case  in  which  he  would  be  autho- 
rized to  hyj)othecate  ship  and  freight,  but  is  unable  to  bor- 
row money  upon  the  security  of  those,  for  the  repairs  or 
supplies  which  are  necessary  for  the  successful  accomplish- 
ment of  the  voyage. 

The  Gratitudino,   3  Rob.  Adm.,  214;   ship  Active,  2 
Wash,  a  C,  237. 

§  1491.  The  provisions  of  §  1481,  respecting  interest 
upon  bottomry  loans,  apply  equally  to  loans  on  respon- 
dentia. 

§  1492.  The  contract  of  respondentia  gives  the  lender 
not  only  a  personal  claim  upon  the  borrower,  but  also  a 
specific  lien  upon  the  cargo ;  but  it  may  expressly  or  by 
implication  give  the  owner  the  right  to  dispose  of  it,  as 
discharged  from  the  lien. 

3  Kent  Cora.,  354;  2  BL  Com.,  458. 


Reeponden- 
tia  by 
master 


Rate  of 
interest. 


Lien  of  res- 
pondentia. 


DIVISION  FOURTH. 


GENERAL  PROVISIONS. 


APPLICABLE  TO  PERSONS,  PROPERTY,  AND  OBLIGATIONS*  OB 

TO  TWO  OF  THOSE  sijBJECT& 


PART     I.  ReUe£ 

II.  Debtor  and  Creditor. 

III.  Nuisance. 

I Y.  Maxims  of  jTirisprudence. 

Y.   Definitions,  and  General  Provi- 
sions. 


PART   I 

BELIEF. 


Title  L  Of  the  DiflFerent  Kinds  of  Relief 
XL  Compensatory  Relief 
in.  Specific  Relief 
IV.  Preventive  Relief 

TITLE  I. 

OP   THE   DIFFEBENT  KINDS  OF   BELIEF. 

Section  1493.  Compensatory  relief! 

1494.  Specific  and  preventive  relief 

§  1493.  As  a  general  rule,  compensation  is  the  relief  or  SjJfU"^ 
remedy  provided  by  law  for  the  violation  of  private  rights,  ^•'"^•^ 
and  the  means  of  securing  their  observance. 

46 


862  THE  CIVIL  CODE 

PrwrenUTe       §  1494.  Specific  and  preventive  relief  may  be  given  in 
nii«^         certain  specified  cases,  and  in  none  others. 


TITLE  n. 


COMPENSATORY   EELIEP. 


Chapter    L  General  principles. 
XL  Measure  of  damages. 


CHAPTER  L 

GENERAL  PRINCIPLES. 

Abtiolb    L  Deflnitioii  and  general  proyisiona. 
n.  Interest 
HL  Exemplary  damages. 


ARTICLE  L 

DEFINITION   AND   GENERAL  PROVISIONS. 

Section  1495.  Right  co  damages. 

1496.  What  injuries  create  the  right  to  damages. 

1497.  Injuries  resulting  or  probable  after  suit  brought 

1498.  Negligence. 

1499.  Partial  breach. 

Rijfhi  to  S  1495.  Whoever  suffers  loss  or  harm'  by  the  unlawfnl 

act  or  omission  of  another,  is  entitled  to  have  from  him  a 
compensation  in  money  therefor ;  which  m  called  Damages. 

*  Sedgwick  on  Damap^cs,  31,  32;  22  Verm.,  231.  Theref- 
erouces  to  Sedgwick  are  according  to  the  original 
paging. 

What  inju-  §  1-i^^-  I^  ^^^^^  ^  create  a  right  to  damages  the  loss  or 
fhoMfflftlo  harm  must  be  the  direct  and  immediate  [or  proximate  and 
'iiuuflijoB.  natural'],  consequence  of  the  unlawful  act  or  omission  com- 
plained of,  or  such  a  consequence  as  was  foreseen,  or  could 
be  [or  may  reasonably  be  supposed  to  have  been*]  foreseen 
at  the  time  of  such  unlawful  act  or  omission,  or,  if  the  loss 
occurred  through  a  breach  of  contract^  then  at  the  time  of 
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making  the  contract;'  but  nothing  in  this  section  applies  to 
contracts  for  the  payment  of  money  only.* 

'  Per  Marot,  J.,  Armstrong  v.  Peny,  5  TTend,  636,  638. 
'  Ck>de  of  Louisiana,  Arts.  1928,  2294,  2296. 
'  Sedgwick  Dam.,  112. 

.  §  1497.  Damages  may  be  given  for  loss  or  harm  which  ^J}JJJ 
resulted  after  the  commencement  of  the  action  or  which  cer-  JJJU*^^ 
tainly  will  result  in  the  future ;  except  that  no  damages  can  *>">"«*>*• 
be  awarded  for  the  merely  probable  consequences  of  a  breach 
of  contract 

Sedgwick  Dam.,  104;  Wilcox  v.  Ex'crs  of  Plummer,  4 
Peters,  172,  182. 

§  1498.  No  damages  can  be  given  for  a  mere  part  per-  JJJJ^S 
formance  of  an  obligation  under  an  entire  contract,  except 
as  hereinafter  provided  in  the  Title  on  Specific  Relief. 

18  Wend^  187  \  6  Denio^  406,  and  cases  cited. 


ARTICLE  II. 

IirrEREST  AS    DAMAGES. 

Sicrnok  1499.  Interest,  where  there  is  an  agreement  to  pay  it 
1500.  Interest  on  default  in  contract 
1601.  In  actions  other  tlian  on  contract 
1502.  Limit  of  rate  bj  contract 

§  1499.  Interest  is  always  properly  chargeable  as  dama-  ^*«^"* 
ges  when  there  is  either  an  express  or  an  implied  agree-  i«  an  agree- 
ment to  pay  it*  **• 

'  Meech  v.  Smith,  7  Wmd,,  316. 

§  1500.  Where  a  debtor  is  in  default  for  not  paying  J"^^*,^ 
money,  delivering  property  or  rendering  services  on  or  contract 
before  a  day  certain,  in  pursuance  of  his  contract,  whether 
•the  value  is  liquidated  or  not,  he  is  liable  for  interest  there- 
on from  such  day.*  Where  a  demand  is  necessary  to  put 
the  debtor  in  default,  except  in  the  case  of  loans  or  advan- 
ces of  money,  interest  is  to  be  given  only  from  the  demand. 

'  Van  Rensselaer  v.  Jewett,  2  -AT.  K,  141 ;  Livingston  r. 
Miller,  \l  N.  F.,  80;  Purdj  v.  Plullips,  11  JV:  7.,  406; 
1  Dwr,  369. 
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In  actions        §  1501.  In  actions  arising  firom  causes  other  than  con- 
on  contract,  tract,*  and  in  all  cases  of  oppression,  fraud,  or  malice,  inte- 
rest may  be  given,  in  the  discretion  of  the  jury.* 

'  Sedgwick  on  Dam.,  385,  386. 

'  Wilson  V.  Conine,  2  Jbfttu.,  280 ;  Bissel  v.  H(^)kinB,  4 
Cow.,  63 ;  Hyde  v.  Stone,  1  WencL,  364;  Baker  ♦.  Weller, 
8  Wend.,  504;  Dillerback  v.  Jerome,  1  (hw^  294. 

^imitof  §  1502.  On  a  contract  to  pay  with  interest,  at  a  less  rate 

contract,      than  the  lawful  limit,  the  creditor,  after  a  breach,  is  not 

entitled  to  the  full  lawful  interest,  except  in  case  of  fraud/ 

but  the  rate  is  governed  by  the  contract,  until  it  ceases  by 

being  merged  in  a  new  obligation.* 

^  Miller  v.  Burroughs,  4  Johns.  Ch.,  436 ;  Yan  Beuren  r. 

Van  Gaasbeck,  4  Ckno.,  496. 
'  Lawrence  v.  Leake  k  Watts  Orphan  House,  2  Dm.,  571. 


ARTICLE  m. 

EXEMPLABY  DAMAGES. 
Section  1503.  Exemplary  daniages,  in  what  cases  aUowed. 

Exempiarr        §  1503.  In  all  cascs  of  Oppression,  fraud  or  malice,  actual 
whatcaseB    or  prcsumcd,  the  jury,  in  addition  to  the  actual  damages^ 
may  give  exemplary,  or  vindictive,  damages,*  for  examples 
sake,  and  by  way  of  punishing  the  defendant.' 

*  In  tliis  we  have  followed  the  doctrine  established  by  the 
Court  of  Appeals  (Hunt  v.  Bennett,  19  N.  Y.,  ITS;  and 
see  Fry  v.  Bennett,  1  Abb.  Pr.,  289;  4  Drier,  247;  and 
cases.  S.  P.,  Cnbel  v.  Denkin,  20  Wend.,  172;  Brizsee 
V.  May  bee,  21  id.  144);  but,  upon  principle,  there  seems 
no  reason  why  it  sliould  be  preserved. 

'  Tillotson  V.  Cheatham,  3  Johns.,  56,  64. 
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CHAPTER  n. 

HEASUBE  OF  DAMAGES. 

Bbotion  1504.  General  test  of  the  measure  of  damages. 
1606.  Measure  of  damages  in  certain  oases : 

1.  Breach  of  covenants  of  warranty  and  quiet  enjoy- 

ment in  grants  of  real  property; 

2.  Seisin  and  right  to  convey; 

3.  Against  incumbrances ; 

4.  Covenant  to  convey  land; 

5.  Covenant  to  buy  land ; 

6.  "Warranty  of  personal  property ; 

7.  Breach  of  contract  of  sale  of  personal  property  by 

seller; 

8.  Breach  of  contract  of  sale  of  personal  property  by 

buyer ; 

9.  Breach  of  carrier's  contract; 

10.  Losses  under  policies  of  marine  insurance; 

11.  Breach  of  promise  of  marriage; 

12.  Breach  of  obligation  to  pay  liquidated  sum ; 

13.  Dishonor  of  bills  of  exchange ; 

14.  Breaches  of  other  contracts ; 

16.  Wrongful  occupation  of  real  property; 

16.  Unlawful  entries  on  land,  iui. ;  erection  of  nuisances; 

17.  Forcible  exclusion  from  possession  of  real  property; 

18.  Injuries  to  trees,  Ac; 

19.  Wrongful  sale  of  a  pledge; 

20.  Wrongful  conversion  of  personal  property; 

21.  Injuries  to  animals. 

1506.  Cases  of  fraud,  oppression  and  malice. 

§  1504.  The  measure  of  damages  is,  in  general,  that  2lt  o?the 
amount  which  will  compensate  for  the  injury  suffered.  But  SSISS^' 
greater  damages  may  be  awarded,  as  provided  in  section 
1503,  whenever  an  unlawful  act  or  omission,  which  has 
caused  actual  damage,  is  accompanied  by  oppression,  fraud 
or  malice,  actual  or  presumed ;  and  in  cases  of  seduction  or 
breacli  of  promise  of  marriage.  And  where  an  unlawful 
act  or  omission  has  caused  no  loss  to  the  plaintiff,  he  may 
yet  have  nominal  damages. 

§  1505.  In  the  following  cases,  the  measure  of  damages  Mearoreof 
IS  as  follows :  cwrt^i 


1.  For  breach  of  covenants  of  warranty  and  of  quiet  Brewrhof 
enjoyment  in  conreyances  of  real  property,  the  Yalue  of  wanMitj 
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and  quiet 
enjoyment 
in  grants 
ofraal 
propertj. 


Solainand 
right  to 
oonT«7. 


Against 
incnmbran- 


CoTcnant 
to  conveT 
land. 


Ck>TeDaDt 
to  boy  land. 


Warranty  of 

personal 

property. 


the  property  at  the  time  of  the  conveyance,*  with  interest 
thereon  for  such  time  as  the  grantee  has  derived  no  benefit 
from  the  property,*  and  his  expenses  in  defending  the  pos- 
session. When  the  eviction  is  from  only  a  part  of  the 
premises  the  rule  is  the  same,  substituting  for  the  value  of 
the  whole  the  value  of  such  part  at  the  time  of  the  con- 
veyance, taken  in  proportion  to  the  value  of  the  whole.* 

>  Sedgwick  Dam.,  159;    Staats  p.  Ten  Ejck's  Ezra.,  3 

CknneSf  111. 
'  Sedgwick  Dam.,  169;  Baxter  v.  Ryerss,  13  Barb,j  267. 
■  Bingham  v.  Weiderwax,  1  M  7.,  509. 

2.  For  breach  of  covenants  of  seisin  and  right  to  convey 
the  consideration  paid  with  interest  during  such  time  as  the 
grantee  derived  no  benefit  from  the  property.* 

*  Sedgwick  Dam.,  175,  177. 

3.  For  breach  of  covenants  against  incumbrances,  the 
sum  actually  expended  by  the  grantee  in  extinguishing  the 
same;*  or  when  the  incumbrances  are  still  outstanding, 
[and  not  in  the  grantee's  power  to  extinguish  them]  then 
the  annual  interest  on  the  purchase  money  during  the  con- 
tinuance of  such  incumbrance.* 

*  Sedgwick  Dam.,  178;  Delavergne  v.  Norris,   7  Johnt., 

358;  but  see  10  Wend.,  142. 

*  Rickett  V.  Snyder,  9  Wend.,  423. 

4.  For  a  breach  of  covenant  to  convey,  in  the  absence 
of  bad  faith,  the  purchase  money  paid  ;*  but  adding  thereto, 
in  ca*se  of  fraud,  the  damages  arising  from  the  loss  of  the 
bargain.* 

*  Sedgwick  Dam.,  186.    See  Conger  v.  Weaver,  20  K  Y., 

140. 

*  Trull  r.  Granger,  8  K  F.,  115;  Brinkerhoff  v.  Plielps,  24 

Barb.,  100;  Sedgrv'ick,  210. 

5.  For  a  breach  of  a  covenant  to  buy  land,  the  agreed 
price  with  interest.* 

*  Franchot  v.  Leach,  5  Cow.,  506 ;  Richards  v.  Edick,  17 

Barb.,  260. 

6.  For  a  breach  of  warranty  of  personal  property  sold, 
the  diflerence  in  value  of  the  property  as  it  is  and  as  it  was 
warranted  to  be.* 

»  Tallman  v.  Clute,  3  Barb.,  424 ;  Gary  v.  Gruman,  4  HiU, 
625;  Comstock  v.  Hutchinson,  10  Barb.,  211 ;  Roberts 
V.  Carter,  28  Barb.,  462 ;  Milbum  v.  Belloni,  12  Abb. 
iV.,  451.  This  rule  maj  need  some  qualification,  as  it 
scarcely  does  justice  in  cases  where  an  article  is  war- 
ranted fit  for  a  particular  purpose. 
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7.  For  a  breach  of  contract  of  sale  of  personal  property  BreM^of 
by  the  seller,  the  difference  between  the  contract  price  and  MUeofper- 
the  market  value  at  the  time  and  place  *  when  and  where  p«?y  ©y 
it  should  have  been  delivered,*  with  interest  on  that  differ- 
ence ;*  but  if  the  buyer  has  paid  the  purchase  money  in 
advance,  then  the  highest  market  price  at  any  time  [between 

the  agreed  time  of  delivery]  and  the  settlement  of  the  ques- 
tion* [at  the  place  of  delivery.] 

*  Gkegory  v.  McDowell,  8  Wend,  486. 

Sedgwick  Dam.,  260,  265 ;  but  see  Suydam  «.  Jenkinfl^ 
3  Sandf.,  614;  Burden  v.  Nicolai,  ^KD.  Smtth^  14. 

*  Dana  v.  Fiedler,  12  K.  F,  41. 

*  Sedgwick  Dam.,  261,  264,  265. 

8.  For  the  like  breach  by  the  buyer,  the  price  named  in  Breadiof  ' 
the  contract,  if  the  property  has  been  delivered,*  or  has  not  iaieofper. 
been  resold  by  the  seller ;'  if  resold,   then  the  difference  p«rty  by 
between  the  price  agreed  and  the  price  obtained  at  such 
resale.' 

'  Sedgwick  Dam^  280. 

'  Hall  V.  Bigelow,  20  Barh,,  21 ;   Bement  v.  Smith,  15 

Wend.,  493. 
'  Bement  v.  Smith,  15  Wend^  493. 

9.  For  a  breach  of  a  carrier's  contract  to  deliver  personal  Breach  of 

^  carrier  a 

property,  the  market  *  value  thereof  at  the  place  [and  on  contract 
the  day]  agreed  upon  for  delivery,*  with  interest  from  that 
day,  deducting  freight  and  other  expenses  of  transporta- 
tion;* 

>  Smith  V.  Griffith,  3  Hill,  333 ;  Kent  t;.  H.  R.  R.  R.  Co., 

22  Barb.,  27a 
'Sedgwick  on  Damages,  365;   Sherman  r.  Wells,   28 

Barb,,  403. 
'  Sherman  v.  Wells,  28  Barb.,  403 ;  Atkisson  v.  Steamboat 

Castle  Garden,  28  Mis.,  124. 

10.  For  losses,  under  policies  of  marine  insurance,  when  lobmb  on. 
the  loss  is  partial,  the  actual  cost  of  repair,  deducting  one-  Sr marine** 
third  as  provided  in  the  chapter  on  Marine  Insurance.    In  "'*°^' 
total  losses  the  value  is  ascertained  by  deducting  from  the 

value,  at  the  time  of  sailing,  one-fifth;  and  the  freight 
money  must  contribute  on  one-half^  and  be  contributed  for 
on  the  whole. 

LeftTonworth  «.  Delafleld,  1  Cdines,  5*73.    But  see  Mutual 
Safe^  Ins.  Oo.  «.  The  Oeorge,  8  Law  /Zgi.,  361. 
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Breadiof         H.  Fop  E  breoch  of  a  promise  of  marriage  the  damages 
nwuTii^e.     rest  in  the  sound  discretion  of  the  jury,  under  the  circum- 
stances of  each  case. 

Pitcher  v.  Livingston,  4  Johns.,  1,  12 ;  Denmick  v.  Lode- 
wood,  10  Wend.,  142, 166. 

BiTMc^ of^        12.  For  a  breach  of  an  oMigation  to  pay  money  only,  the 
KS^iim*^*"  amount  due  with  lawful  interest,*  subject,  however,  to  the 
provisions  of  section  623  of  this  Code ; 

'  Sedgw.  on  Dam.,  236 ;  Code  La.,  1929. 

biu»  o5**'  ^      ^^'  ^^^  dishonor  of  foreign  bills  of  exchange,  such  dama- 
exchange.     ges  as  are  prescribed  by  sections  1840  to  1348,  inclusive. 


BrMcbesof 
other  con- 
tncto. 


Wrongfti] 
occupation 
of  real 
property. 


TJnlawAil 
entries  on 
Und,  &c., 
erection  of 
nuiiancea. 


14.  For  breaches  of  other  contracts  the  measure  of 
damages  depends  on  the  terms  of  the  contract  itself  when- 
ever it  is  possible  to  apply  them  as  a  basis  of  calculation. 
But  whenever  the  contract  plainly  appears  to  be  uncon- 
scionable in  its  terms,  it  does  not  give  the  measure  of 
damages. 

Russell  V.  Roberts,  3  K  D.  Smith,  318.  See  James  ?. 
Morgan,  2  Levinz.  111. 

15.  For  the  wrongful  occupation  of  real  property,  the 
mesne  profits,  or  annual  value*  of  the  property  for  not  ex- 
ceeding six  years  next  preceding  the  commencement  of  the 
action  or  proceeding  to  enforce  the  right  to  damages,'  with 
interest  from  the  times  at  which  such  profits  respectively 
accrued,*  and  the  cost,  if  any,  of  recovering  the  possession.* 
[But  this  provision  does  not  apply  to  cases  of  dower.*] 

*  Sedgw.  on  D.,  125. 

»  2  Rev.  Stat,  311,  §  50;  Jackson  v.  Wood,  24  Wend., 
443.  It  may  be  tliought  better  to  omit  this  special 
limitation,  and  leave  the  general  limitation  of  actions 
to  apply. 

'  See  Jackson  v.  Wood,  supra. 

*  2  Burr.,  665. 

*  The  abolition  of  dower  in  future  is  proposed  in  the  Sec- 

ond Division  of  this  Code.     This  provision  will  leave 
damages  in  such  cases  to  the  existing  statutes. 

16.  For  unlawful  entries  on  land,  or  interference  with  the 
enjoyment  thereof,  and  for  the  erection  or  continuance  of 
nuisances,  the  amount  of  loss  or  harm  directly  resulting 
from  the  act  complained  of. 

Walter  v.  Post,  4  Abb.  iV.,  382. 


OF  THE  STATE  OF  NEW  YORK.  869 

17.  For  forcibly  ejecting  or  excluding  a  person  from  the  Fordbie 
possessioQ  of  real  property,  three  times  tiie  actual  damages/  ^^j^ 

*  2  E.  a.  338.  §  4.  o'  "Ji. 

'  ■     »  *  property. 

18.  For  wrongful  injuries  to  trees,  timber  or  underwood  S£?XJ^ 
upon  the  land  of  another,  or  removal  thereof,  three  times 

the  actual  damages,  except  where  the  trespass  was  casual 
and  involuntary,  or  committed  under  the  belief  that  the 
land  belonged  to  the  trespasser,  or  where  the  wood  was 
taken  by  the  authority  of  the  highway  officers  for  the  pur- 
poses of  the  highways ;  in  which  cases  the  damages  are  the 
actual  loss  or  harm.* 

*  2  R.  a,  338,  g§  1-^ 

19.  For  the  wrongM  sale  of  a  pledge,  the  value  of  the  S^Sf^ 
thing  pledged  at  the  time  of  the  application  to  redeem.*  pi^dgp. 

^  OortelToa  v.  Lansing,  2  Oai.  Oaa,^  200. 

20.  For  the  wrongful  taking  and  conversion  of  personal  wrongija 
property  other  than  things  in  action,  the  highest  market  Jj^^g?^ 
value  of  the  property  between  the  conversion  and  the  trial,* 

with  a  fidr  compensation  for  time  lost  and  expenses  incurred 
in  the  pnrsmt  of  the  property.*  But  in  actions  arising  upon 
a  lien,  the  damages  cannot  exceed  the  amount  of  the  lien.' 

*  Sedgwick  on  Damages,  4*79,  and  caaes ;  WHfion  «.  Blat- 

thewB,  24  Bairh,^  296. 

*  Bennett  v.  Lockwood,  20  WencLf  223. 
'  Spoor  V.  Holland,  8  WeiuL,  446. 

21.  For  injuries  to  animals,  conunitted  wilfully,  or  by  ^^4^^ 
gross  negligence,  in  disregard  of  humanity,  exemplary 
damages  may  be  given. 

§  1506.  The  damages  prescribed  by  the  last  section  do  gMM  ^ 
not  include  the  exemplaiy  damages  which  may  be  given  in  p;yjgy^ 
cases  of  fraud,  oppression  or  malice,  actual  or  presumed, 
except  as  therein  expressly  provided. 
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TITLE  m. 

fiPEOIFIO  AND  PBEVENTIYE  BELIEF. 

Chapter     L  General  Principles. 
XL  Specific  Belief 
m.  Preyentiye  Belief 
lY.  Mixed  and  (General  Belief 


CHAPTEBL 

QENEBAL  FBIKOIPLES. 

BmjoOM  1607.  C^pedflo  and  preyentiTe  relief  diatingoiflhed. 
1608.  In  what  caaea  allowed. 

§  1607.  In  certain  oases,  where  a  thing  claimed  can  be  t»adtcand 
Ulata  and  deliyered  to  the  claimant,  or  where  compensation  iSiSdi*. 
in  damages  for  a  loss  by  the  unlawful  act  or  omission  of 
another  would  not  satisfy  the  ends  of  justice,  relief  may  be 
had  of  a  more  specific  and  immediate  nature.    Such  relief 
may  be  pren  in  three  modes : 

1.  By  taking  possession  of  the  thing  and  deUrering  it  to 
the  claimant; 

2.  By  zequizing  the  party  to  do  that  which  ought  to  be 
dcme;  and. 

8.  By  preventing  the  party  firom  doing  that  which  ought 
not  to  be  done. 

Each  of  the  first  two  modes  is  called  Specifici  and  the 
diizd  Fjreventiye 


§  1608.  Whenever  an  inequitable  loss  or  harm  would  la 
olherwise  fidl  upon  a  person,  fiR)m  dxcumstanoes  beyond  tSSiwL 
Us  own  controli  or  from  his  own  acts  done  in  entire  good 
hOk  and  in  the  perfinmanoe  of  a  mxppomd  duty,  iriAont 
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culpable  negligence,  lie  may  be  relieyed,  by  the  tribtmab, 
in  such  manner  as  may  be  most  just  to  all  parties  oon 
cenied. 

Stoiy  Eq.  Jurisp^  §  89. 


CHAPTER  n. 

SPECIFIO  BELIEF. 

Abiioli    L  PoBseasion  of  real  property. 

n.  Posaessioa  of  personal  properlj. 
nL  Spedflc  performance  of  oontracti. 
rv.  Beyision  of  contracts. 

y.  Besdsi^n  of  contractB. 


ARTICLK  L 


POSSESSION  OF  BSAL  PBOPEBTT. 

Ssonoir  1509.  Immediate  possession. 
1610.  Gloud  on  title,  fto. 

^Bw^n  §  1509.  When  one  claiming  specific  real  property  is  en- 
titled to  the  immediate  possession  thereof^  he  may  have  the 
same  taken  and  delivered  to  him  as  provided  by  the  Com 
OF  Civil  Procedure. 


Cloud  on 
tiUe,  Ac. 


§  1510.  When  one  claiming  real  property,  or  an  interest 
therein,  is  not  entitled  to  the  immediate  possession  thereof 
because  another  is  in  possession  under  a  title  acquired  by 
fraud  or  mistake,  or  on  which  by  reason  of  a  fiduciary  re- 
lation or  for  some  other  reason  it  is  inequitable  to  rely,  or 
when  one  being  in  possession  seeks  to  remove  a  cloud  upon 
his  title,  the  court  may  require  the  party  in  possession  and 
any  other  person  to  do  that  which  ought  to  be  done  for  the 
protection  of  the  claimant's  rights. 
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AJITICLE  n. 

POBSBSSION  OF  FSBSONiX  PBOPXBTT. 

Ssonov  1611.  Judgment  for  possession. 

1612.  Peculiar  relief  in  certain  cases. 

1613.  Damages,  when  inadequate. 

§  1511.  When  one  claiming  specific  personal  property  is  fo^JSSi- 
entitled  to  the  immediate  possession  thereof,  he  may  have  *^^ 
the  same  taken  and  delivered  to  him  as  provided  by  the 
CoDB  OP  OrviL  Pboobdure. 

§  1512.  Where  one  claiming  personal  property  or  an  ^fS'ff 
interest  therein,  is  not  entitled  to  the  immediate  possession  ^J^ 
thereoi^  or  the  remedy  mentioned  in  the  last  section  would 
for  any  reason  be  imperfect,  and  compensation  in  damages 
for  the  detention  or  conversion  of  the  property  would  be 
inadequatCi^  or  where  the  actual  possessor  has  obtained 
possession  through  an  abuse  of  power  by  some  person 
standing  in  a  fiduciary  relation  to  the  injured  party,*  the 
court  will  require  the  party  in  possession  and  any  other 
person  to  transfer  the  property,  and  do  such  other  things  as 
ought  to  be  done  for  the  protection  of  the  claimant's  right 

*  Story  Eq.  J.,  g  709;  Fells  v.  Read,  3  7«.,  Jr.,  70;  Wal- 

wyn  V.  Lee,  9  Fes.,  33;  Somerset  v.  CkMkson,  3  P. 
Wms.,  390;  Pusey  t;.  Pusey,  1  Vernon^  273. 

•  Wood  9.  Rowdiffe,  2  Philiips  CK,  382 ;  &  0.,  3  Hare, 

304. 

§  1618.  Compensation  in  damages  is  deemed  inadequate  SSSSSto. 
jEbr  the  purposes  of  the  last  section  in  case  of  the  detention  4i»te. 
of  any  of  the  following  articles : 

1.  Family  relics,  ornaments^  or  heirlooms,'  such  as  ancient 
gems,  medals,  coins,  statues,  busts,  paintings,  portraits  and 
theUke;' 

2.  Curious  antiquities  and  other  curiosities  ;* 

8.  Works  of  art  by  old  or  distinguished  artists  ;* 

4  Deeds,*  muniments  of  title,*  account  books,*  and  other 
papers  of  peculiar  value ; 
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5.  All  other  personal  properly  having  a  pecoliar  value 
and  importanoe  to  the  owner,  so  that  its  loss  cannot  be 
compensated  in  damages  ;* 

6.  In  every  case  where  there  is  danger  of  irreparable 
mischief  to  the  owner,  unless  he  can  have  the  custody  of 
the  thing." 

1  BaYDle  v.  Tankred,  1  Vea^  101. 

'  ICaodesfield  v.  Davia,  3  T^  <fe  A,  16-18. 

*  Anmd6l  ff.  Philllpa,  10  Fei.,  140, 148;  Stoiy  Eq.  Joiifc, 

*  Somenet  v.  Cookaon,  8  P.  Wnu^  890. 

*  Lowther  •.  Lowther,  13  Ve8^  95. 

*  JaokaoQ  •.  Batlex;  2  Atk^  306. 

*  Puaej  9.  Puaey,  1  Vem^  2t3. 

*  Lingan  v.  Simpson,  1  Sim,  A  Stik,  600. 

*  Fella  «.  Bead,  3  Veaey,  Jr^  10 ;  Lloyd  v.  Loaring^  6  F«, 

ttS,  119. 
**  Somenet  v.  Gookaon,  3  P.  Wnu^  390. 


ARTICLE  m. 

t 

SPBCaiC  PEBFOBMANCB  OF  OONTRAOIB. 

SEcnoN  1514.  In  general 

1515.  Specific  performance  must  be  a  mutual  right 

1516.  Contract  in  writing. 

1517.  Agreement  for  arbitration.    Award. 

1518.  When  specific  performance  cannot  be  had. 

1519.  Efifeot  of  mistake. 

1520.  Ck)ntract  for  sale  of  land. 

1521.  Reformation  and  specific  performance. 

1522.  Contract  for  sale  of  personal  property. 

1523.  Informal  contraots. 

ingonerai.  §  1514.  A  party  to  a  contract  which  the  other  party 
refuses  to  perform  may,  in  certain  cases,  have  a  specific 
performance  of  the  contract  adjudged ;  but  only  when 
the  contract  is  such  that  the  remedy  in  damages  for  its 
violation  would  be  insufficient  or  doubtful  in  its  nature, 
extent,  operation,  or  adequacy;'  or  the  damages  themselves 
are  doubtful  and  uncertain  in  their  amount ;'  or  where  there 
is  a  reasonable  fear  of  great  and  irreparable  damage  from 
such  violation.* 

*  Story  Eq.  Jur.,  §§  118, 128  ;  Wood  v.  Rowcliflfe,  3  ffar<, 

304;  Phillips  v.  Berger,  2  Barh.,  609;  S.  C,  8  Bari^ 
627 ;  Stuyvosant  v.  Mayor  of  New  York,  11  Paige^  41i 

*  Story  Eq.  Jur.,  §  728. 

*  McKnight  v.  Roberts,  1  Eaistead  Ch,,  229,  642. 


in 
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§  1516.  Specific  performance  cannot  be  adjudged  in  specuti. 
fiivor  of  one  party  to  a  contract,  unless  the  other,  acting  JJ^J^  • 
in  good  £Edth,  would  also  be  entitled  thereto.  '^s^ 

StOTj  Eq.  Jur.,  §  723 ;  Flight  v.  BoUand,  4  BuBa.^  298 ; 
Phillips  V.  Berger,  8  Barb^  528 ;  Benedict  «.  Lynch,  1 
Johna.  Ch^  376. 

§  1516.  When  the  contract  of  which  specific  performance  contract 
is  sought  is  expressed  in  writing,  it  is  no  objection  to  ad-  ^"^• 
judging  performance  that  the  contract  is  not  subscribed 
by  the  party  seeking  performance.*    Nor  is  the  form  of 
the  instrument,  by  which  the  contract  appears,  material' 

'  Stoiy  Eq.  Jar.,  §  736  a;  Woodward  v.  Harris,  3  Sandf,f 
272;  Jn  re  Hunter,  1  Echo.  CK,  1;  Glason  v.  Bailey, 
14  JbAnf.,  484;  McOrea  v.  Purmort,  16  WentLf  460. 

■  Story  Eq.  Jur.,  §  761. 

§  1517.  Specific  performance  cannot  be  adjudged  of  an  ^^SJ 
agreement  to  submit  a  controversy  to  the  determination  of  ^^^ 
any  person;'  but  an  existing  award  made  under  such  a  -^''■^ 
submission  may  be  adjudged  to  be  specifically  performed.' 

^  Story  Eq.  Jur.,  §  1457,  and  cases. 
•  Bouck  V.  Wilber,  4  Johns.  Ch^  406. 


§  1518.  Specific  performance  cannot  be  adjudged :  S^Jm?^ 

form 
oanni 
bad. 


1.  When  the  contract  embodies  a  hard  and  unconscion-  oimaotte 


able  bargain;' 

2.  When  the  performance  has  become  impossible ;  but 
this  is  no  objection  if  the  contract  can  be  performed  with  a 
small  and  not  material  variance ;' 

8.  When  the  contract  is  against  public  policy,'  immoral,* 
illegal,*  or  involves  a  breach  of  trust.* 

*  Oasgal  V.  Small,  2  Strobh,  Eq.,  72 ;  Story  Eq.  Jur.,  §  769. 
'  King  V.  Bardeau,  6  Johna,  Ch.,  38;  Wynne  v.  Reynolds, 

6  Paige,  407. 
»  Story  Eq.  Jur.,  §§  274^  294. 

♦  Story  Eq.  Jur.,  g§  274,  296. 
»  Story  Eq.  Jur.,  §  787. 

4.  When  the  contract  is  founded  in  fraud,  imposition, 
mistake,  undue  advantage,  or  gross  misapprehension,  or 
when  from  a  change  of  circumstances  it  would  be  uncon- 
scientious to  enforce  it'    But  in  case  of  a  mistake,  if  the 


miGt  ma  Giwmmmmi»  10 


i  . 


•  if    ■> 


Hftctot 


OoBtrtct 

forialoof 

Uad. 


^    e;irii^1£d' ^di  {^  &e jb^t^Msl^:^^  them,  aie 

ixKXMnpeteiit  to  oontaraol;^ 

in  Biot  pcifeiittiQgi  fiiUjr  wd  ftMy}  d&  loiisU^slioiiB  to^ 
lOtibp*^  1  ;3tit  #iiGb  jpoeifie.  poifiBittiioB  &M7  l»^^r4«i!Bd|  if 

IP  tf  ^^P9^  liid  bim  Mroiontn^*^  f^Adi^^  meidy  in  tho 
time  of  AepeilbnBfliiee  Ami  ttM  piiiidlite  him  fiom  relief 
unlen  Hie  Ime  is  tef  roafa^  Jii  |he;ioditi^  to  be  of  Oe 
esBenoe  of  flaoh  oontEaoi* 

*  Wo9doMl( «» VeoMl  i  Onp^^  ffll4  t: 

*  Stofjr  Bq:  Jur^  f  tse;  Smith  ir.  Fre^ 

*StOT7  Eq.  Jar.,  gg  771-776;  Wynne  v.  Be7noldfl»  6 

i%i^407. 
^  Baldwin  v.  Salter,  8  i\i^  473. 

§  1519.  In  all  contracts  for  the  sale  of  real  property,  a 
mistake  in  description,  or  a  defect  in  title,  quality,  or  quan- 
tity, if  capable  of  a  complete  compensation,  and  not  material, 
does  not  tsike  away  the  right  to  a  specific  performance  there 
o£^  If  such  mistake  or  defect  is  substantial,  specific  pe^ 
formance  cannot  be  adjudged*  against  the  party  prejudiced 
thereby ;  but  it  may  be  adjudged  on  his  application*  upon 
a  proportionate  abatement  of  the  consideration.* 

^  StOTj  Eq.  Jar.,  g  777 ;  King  v.  Bardoe,  6  Johns,  Ck, 
38;  Dyer  v.  HargraTe,  10  Vmy,  606;  1  Fef.,  Jr^  SSI. 
"  Story  Eq.  Jar.,  g  778. 

*  King  V.  Wilson,  6  JBsav.,  124. 

*  Story  Bq.  Jar.,  g  779. 

§  1520.  Whenever  any  person,  having  contracted  in  writ- 
ing to  sell  his  real  property  to  another,  aells  and  conveys  it 
to  a  third  person  having  notice  of  the  contract,  the  latter 
may  be  adjudged  q)ecifically  to  perform  the  contract  Of  the 
seller;'  and  whenever  a  specific  performance  of  a  oontrad 
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oonoerning  real  property  would  be  adjudged  between  the 
parties  to  it^  it  may  likewise  be  adjudged  between  all  per- 
sons claiming  under  them  in  privity  of  estate,  or  of  repre- 
sentation^ or  of  title ;  unless  other  controlling  equities  in- 
terpose.* 

*  Story  Eq.  Jar.,  §  784 ;  Champion  v.  Brown,  6  Johnt,  Oh^ 

398,402. 
'  Stoiy  Eq.  Jur.,  §  788;  Champion  v.  Brown,  tfujM-a. 

§  1521.  Specific  performance  may  be  adjudged  of  a  con-  Beforma. 
tract  which  the  court  is  called  upon  first  to  reform^  and  then  •pecuc 

perform- 
to  cause  to  be  specifically  performed.  •«"»• 

Gillespie  v.  Moon,  2  Johns,  Ch,^  585 ;  Keiaaelbrack  v.  liv- 
ingston,  4  mI,  144;  Bonck  v.  Wilber,  tdL,  405. 

§  1622.  Subject  to  the  general  provisions  of  this  article,  oontractfor 
an  agreement  to  sell  personal  property  may  be  adjudged  to  »^  p^ 
be  specifically  performed  whenever  the  property  is  so  rare, 
or  curious,^  that  damages  would  not  be  a  sufficient  compen- 
sation, or  whenever  the  value  of  the  same  is  difficult  or 
impossible  to  be  determined.* 

'  Falcke  v.  Gray,  5  Jur.  [M  S,],  646,  (KunnasLBT,  Y.  0.) 
'  Strong  Eq.  Jur.,  §  719,  and  cases  cited.    Wood  v.  Bow- 
cliffe,  3  Hare,  304. 

§  1528.  The  specific  performance  of  contracts  declared  ^^2^, 
void  by  the  provisions  of  this  Code,  for  want  of  writing, 
sea],  or  other  formalities,  may  be  adjudged  in  the  following 
cases  only : 

1.  When  the  contract  is  fully  set  forth  in  the  pleading 
of  the  party  seeking  the  relief,  and  admitted  by  the  plead- 
ing of  the  other,  and  the  latter  does  not  set  up  its  invalidity  ;* 

2.  When  the  contract  has  been  in  part  performed,"  and 
the  possession  of  real  property  solely  by  virtue  of  a  contract 
of  sale  is  to  be  considered  such  part  performance  ;* 

8.  Whenever  the  contract  should  have  been  in  writing, 
but  the  party  resisting  performance  prevented  it  by  his 
fraud  fix)m  being  put  in  writing.* 

>  Story  Eq.  Jur.,  g§  t55,  756;  Att'y  Qen'lv.  SitweU,  1 
Totmge  ds  CM.,  583. 

*  Rathbun  v.  Rathbuu,  6  Barb.,  98. 
»  Story  Eq.  Jur.,  §  763. 

*  Story  Eq.  Jar.,  §  768;  NewUnd  on  Gontr.,  pp.  179-197. 
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ARTIOLE  IV. 

SEVIBION  OF  COBTBACIB. 

SionDV  1624  Beyision  to  oonfonn  to  the  intent  of  the  pertiet. 

1626.  Beviflion  to  conform  to  original  agreement 

1626.  Presumption  aa  to  intent  of  partieSi 

1627.  Beviaion  of  writings. 

1628.  Belief  firom  effeota  of  non-performanoe. 

1629.  To  whom  relief  maj  be  granted. 

fierision  to      §  1524.  Whenever  a  contract  is  the  resolt  of  frand,  acci- 

the  intent     dent  Or  mistake,  as  defined  by  the  title  on  CoNTBAiTrs,  the 

partiea.       coort  maj  amend,  add  to,  qualify,  or  yaij  it  so  as  to  make 

it  just^  reasonable  and  fit  to  be  enforced/    And  a  contract 

cannot  be  revised  when  thereby  the  rights  of  any  third 

person  would  be  injuriously  affected.' 

^  Story  Eq.  Jur.,  §  694. 
'  Story  Eq.  Jur.,  §  139. 

Berifion  to      §  1526.  Where  an  instrument  executed  is  intended  to 

oonfonn  to 

original       embodv  an  acreement  previously  entered  into,  but  the 

agreement.     .  , 

instrument,  by  mistake  of  the  draftsman  either  as  to  law 
or  fact,  does  not  fulfil  the  intention  of  the  parties,  the  court 
may  revise  the  instrument  so  as  to  make  it  conform  to  the 
intention  of  the  parties. 

Hunt  V.  Rousmaniere,   2  Mass^  342;  8  WheaLf  174;  3 
Mass.,  294;  I  Pet.,  1. 

Preanrnp-         §  1526.  For  the  purposes  of  the  revision  of  contracts,  it 
^^' o'      must  be  presumed  that  all  the  parties  to  any  contract  intended 
to  make  an  equitable  and  conscientious  agreement. 

Sto.  Eq.  Jur.,  §  162;   Demareat  v.  Wynkoop,  3  Johns. 
Ch.,  129. 

wuinS  **'  §  1527.  In  revising  written  instruments,  the  court  can- 
not inquire  what  the  instruments  were  intended  to  mean, 
or  what  were  intended  to  be  their  legal  consequences ;  but 
must  confine  itself  to  the  inquiry  what  the  instruments 
were  intended  to  be. 

Storj  Eq.,  §168;  Adams'  Eq.,  170,  LeaTitt  v.  Palmer, 
3  N.  r.,  19. 

?ffictB  S^"*      §  1528.  Whenever,  under  the  terms  of  a  contract,  a  loss 
fonnaiioe.     ^  ^^®  party  would  occur  on  his  failure  to  uerform,  to  the 
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exact  letter,  his  part  of  sucli  contract,  and  he  is  prevented, 
by  accident^  mistake,  illness,  or  the  fraud  of  the  other 
party,  from  so  performing  it,  he  may  be  relieved  from  such 
loss  on  offering  to  the  other  party  a  full  indemnity,  unless 
such  relief  would  violate  an  equal  or  stronger  equity  of 
such  other  party. 

Skiimerv.  Dayton,  2  Johna.  Ch^  526;  De  Forest  v.  Bates, 
lEduf,  CK,  394;  Skinner  v.  White,  17  Joftiu.,  357; 
Story  Eq.  Jur^  §  89. 

§  1529.  Whenever  relief  would  be  granted  as  between  to  wiKm 
the  original  parties  to  a  contract  in  writing,  the  same  relief  bfffnttt&L 
may  be  granted  as  between  those  claiming  under  them,^ 
except  as  against  purchasers  in  good  faith  and  without 
notice.* 

^  Story  Eq.  Jur.,  §  165. 

*  Walwyn  v.  Lee,  9  Vea^  33. 

ARTIC5LE  V. 

BBSCISSION  OF  CONTBACIS. 

SionoK  1530.  When  resciBsion  may  be  adjudged. 

1531.  Beadflsion  for  mifltake. 

1532.  Court  may  require  party  rescinding  to  do  equity. 

1533.  Cloud  on  title. 

1534.  Instrument  incompletely  executed. 

§  1680.  The  rescission  of  a  contract  may  be  adjudged  whenie- 
whenever,  by  any  provision  of  law,  it  is :  SKJSl  ** 

1.  Yoid,  for  causes  not  appearing  in  the  instrument  itself 
and  the  instrument  itself  is  presumptive  evidence  against  the 
existence  of  such  causes  or  obstructs  the  party  in  the  exer- 
cise of  some  right; 

2.  Voidable,  by  the  party  seeking  such  relief; 

8.  When  the  subject  of  the  contract  has  no  existence;* 

4.  When,  in  the  case  of  a  transfer,  or  an  agreement  for 
a  transfer  or  lien,  there  is  a  total  failure  of  title ;" 

5.  When  the  contract  is  in  fraud  of  the  rights  of  the 
person  seeking  the  relief,  though  he  was  not  a  party  there- 
to ;  or  tends  to  violate  private  or  public  confidence,  or  to 
impair  the  public  interests. 

*  Story  Eq.  Jur.,  §§  li3, 144. 
.            "Id.,  §141. 
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S 1581.  BeBoiasion  cannot  be  a^udg^  for  men  austake^ 
unless  the  parties  oan  be  lestoied  to  their  positioii  as  if  the 
ooDtract  had  not  been  made,'  nor  for  any  miatali^  whii^ 
was  Mi  mntnal,  unless  it  was  the  result  of  fiand/ 

>  Skimior  «L  White,  It  JUm,  8it. 

S  1682.  On  adjudging  the  rescission  of  a  contraot^  exeq>l 
i^r^    for  usuiy,  the  court  may  require  the  party  to  whom  such 
•»*finI3lj  relief  is  granted  to  make  any  compensation  to  the  other 
which  justice  may  require. 

S168&  Any  instrument  in  writing  ailecting  property  er 
personal  rights,  whether  a  contract  or  otherwise^  which  is 
Toid  for  causes  which  do  not  appear  in  the  instrument,  and 
when  the  instrument  is  presumptive  evidence  against  the 
existence  of  such  causes,  may  be  adjudged  void  and  ordered 
to  be  delivered  up  or  cancded,  on  the  application  of  the 
party  injured  thereby.' 

a  HamOloo  «.  OommiDg^  1  MHig.  Ck,  680-414;  Yam 
Dora  V.  Major,  to,,  9  Fmige,  388;  Gok  •.  Glift»  3  J^  7., 
123;  Ileld  «.  Hdibrook,  6  Diier,  63Y. 

gJ^J^  §  1584.  In  case  of  the  incomplete  execution  of  an  instra* 
ijrtxecated.  ment,  whether  by  the  neglect  to  execute  it  of  some  of  the 
parties  who  were  intended  to  be  bound  thereby,  or  other- 
wise,  those  who  have  executed  it  may  have  it  adjudged 
void  and  ordered  to  be  canceled  if  upon  its  face  it  could 
bind  them. 

Story  Eq.  Jur^  §  169  cl 


CHAPTEE  m. 

PBEYENTIVE  BELIEF. 

SiOTiON  1536.  PreyentiTe  relief,  what. 

1536.  Injunction,  when  granted. 

1537.  Injunction,  when  not  granted. 

5!?SS;  §  1585.  Preventive  relief  is  the  interference  of  the 

^^^^  law  in  civil  matters,  to  prevent  the  doing  of  that  which 
ought  not  to  be  done.  It  is  granted  by  injunction  provi- 
sional or  final. 

Dedeiiok  v.  H<^7Bradt»  4  Mm.  Br^  850.  » 
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§  1586.  An  injunction  may  be  granted  to  prevent  the  iignncttaa^ 
doing  of  anything  inequitable  and  hurtful,  whenever  the  ed. 
injury  therefrom  would  be  irreparable,  or  compensation  in 
damages  would  for  any  reason  be  inadequate ;'  to  avoid  a 
multiplicity  of  actions  by  or  against  the  plaintiff;*  to  pre- 
vent the  doing  of  anything  which  would  be  a  fraud  upon,* 
or  detrimental  to,*  the  public  or  any  class  or  body  thereof; 
to  restrain  the  wrongful  acts  of  public  officers  and  servants 
to  the  detriment  of  individuals,  when  the  written  proceed- 
ings on  which  such  acts  are  founded  are  not  void  on  their 
face,*  and  to  secure  to  the  persons  entitled  thereto  any  sta- 
tute privilege  or  franchise  ;*  to  restrain  nuisances;  and  to 
prevent  the  unlawful  use  of  trade-marks. 

*  Nuisance  is  intended  to  be  covered  hj  this  and  the  next 

*  To  include  all  proceedings  in  the  nature  of  the  old  bills 
of  peace,  Ac 

*  Trade-marks,  signs,  fto,  Ac. ;  Hogg  v.  Eirbj,  8  Vei,, 

215;  Ld.  Byron  v.  Johnston,  2  Meriv.^  29;  Eeene  v. 
Harris,  dt  1*7  Fe9.,  342;  Goats  v.  Holbrook,  2  Sancff, 
Ch^  586 ;  Snowden  v.  Noah,  Ebp-t  34*7 ;  Bell  v.  Locke, 

8  Faige^  75;  Howard  v.  Henriques,  3  Sand/.y  726; 
Amoskeag  M'g  Co.  v.  Spear,  2  id.,  599 ;  Gillot  v.  Kettle, 
3  Duer,  624. 

*  Acts  of  public  officers  and  corporations  concerning  pub- 

lic interests.  De  Baum  v.  Major,  16  Barb.^  392 ;  Atfy- 
Gen.  V.  Cohoes  Ga,  6  Paige^  133 ;  People  v.  Sturteyant^ 

9  K  F.,  563;  Davis  v.  Major,  1  Duer,  451;  Milthan 
V.  Sharp,  17  Barb.,  436. 

*  Heywood  v.  Buffalo,  14  K  E,  534. 

*  Croton  Turnpike  v.  Rjder,  1  JoJms.  Ch,,  611 ;  Thompson 

V.  N.  Y.  A  Harlem  R.  B..  3  Sandf.  Ch.,  625. 

§  1537.  No  injunction  can  in  any  case  be  granted  for  the  ii^mictioB, 
purpose  of  protecting  a  right  merely  nominal ;'  nor  against  ^Sied^ 
persons  not  parties  to  the  action  ;*  nor  where  the  filing  of  a 
notice  of  action  pending  would  be  a  suflScient  protection  ;* 
nor  to  restrain  the  violation  of  any  penal  law,  or  of  any. 
ordinance  of  a  municipal  corporation,  not  amounting  to  a 
nuisance  ;*  nor  to  restrain  the  violation  of  any  patent*  or 
copyright  granted  by  the  United  States ;  nor  to  restrain 
the  violation  of  any  agreement  of  which,  from  the  nature 
of  the  subject,  specific  performance  would  not  be  adjudged  ;* 
nor  to  protect  any  doubtful  right,^  except  in  urgent  cases, 
where  delay  would  be  ruinous  ;•  nor  to  prevent  the  execu- 
tion of  any  statute  of  this  state,  nor  the  exercise  of  any 
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public  office ;  nor  in  any  case  when  the  damage  cansed  by 
such  injunction  would  be  greater  than  anj  damage  which 
could  occur  from  not  granting  it* 

*  Wetmore  w.  Story,  8  Ahb,  JFV^  MS. 

'  raiowB  V.  Fdlowi»  4  JMml  oil,  86;  CShue  •.  Cbam,  1 
ih^  198;  WaUer  «.  Harris,  Y  I&,  167. 

*  WaddeU  w.  Bnme^  4  £iv^  671;  OBbom  •.  T^jkr,  S 

i\i^616. 

*  Hajor  of  Hodsoa  «.  Thorne^  1  ^^Bdff^  S61;  Bnadntii 

«.  Lanoe^  8  idL,  24. 
'  ParaoDB  V.  Barnaid,  1  Mtu^  144. 

*  Eden  on  Iij^  224;  Kewbeiy  w.  James,  2  JKMr^  446; 

WiUiams  p.  WOliams,  3  id^  160. 

*  Snowden  «.  Koah,  Bbpk^  847;  Skeamboat  Ckiu  «.  Ut- 

lagstoii,  8  Cbw.,  713. 
Eerlin  v.  West^  8  (Trem  (JT.  JI),  448. 
9a]latin  «.  Oriental  BaiJ[,  16  Aw.  iV.,  253;  Qitjf. 
Kofthnmberiand,  17  Vm^  281. 


PART  II, 

DEBTOR  AND   CREDITOR. 

Title    L  Qeneral  Prinoiples. 

H  Instniments  and  Traxisfers  in  Fraud  of  Creditors. 
nL  AflHJgnmenta  for  Benefit  of  Creditors. 


TITLE  L 

GENERAL  PRmCIPLES. 

BionQV  1138.  Who  is  a  debtor. 

1639.  Who  is  a  creditor. 

1640.  Oontracts  of  debtor  are  valid. 

1641.  Paymento  in  preferenoe. 

1642.  BelatiTe  righto  of  different  creditors. 

§  1588.  A  debtor  within  the  meaning  of  this  title  is  one  wboiia 
who  by  reason  of  a  judgment  or  a  contract^  express  or 
implied,  is  or  may  become  liable  to  pay  money  to  another, 
whether  such  liability  be  certain  or  contingent. 

Elwood  «.  Diefendori;  6  Barb^  898. 

§  1689.  A  creditor  is  one  in  whose  &vor  such  obligation  wbo  ii  a 
exista.  "^'*- 

Compare  Thompson  «.  Tan  Tedhton,  6  Ahbatb^  JFV.,  468 ; 
Westoott  V.  Ghmn,  4  Jhur,  107. 

§  1640.  In  the  absence  of  fraud,  any  contract  of  a  debtor  omitraett 
is  valid  as  against  all  his  creditors,  existing  or  subsequent^  are  ?aud. 
who  have  not  acquired  a  lien  on  the  proper^  affected  by 
such  contract 

inner  V.  Lewis,  4  i^  1^864;  Candee  v.  Lord,  3  ict,  269. 


S 1641.  A  debtor  may  pay  or  seoore  one  creditor  in  pre- 
fbrenoe  to  anothar. 
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rightior 


S  1542.  Where  one  creditor  is  entided  to  lesort  to  eadi' 
of  aeTeral  souroeB  for  obtaimng  satisfiKStiozii  and  another 
creditor  is  entided  to  resort  to  some  but  not  all  of  them, 
the  latter  maj  require  the  former  to  seek  satis&ction  firom 
those  to  whibh  the  latter  has  no  sadh  tide,*  so  fiur  as  it  can 
be  done  without  impairing  his  right  to  complete  sadsfiu)' 
tion,*  and  withont  prqjndioe  to  the  rights  of  third  persona.* 

*  Ftomon^  Imii  k  Trail  Oo. «.  Waliroith,  IN.T^  4SL 
*BwIiv«,Iawnik»^11  Ay^681;  SMdqr «.  Mttioiai^ 

H  John.  Ok.  1Y4. 
"BrertMii  «.  BooOi,  IS  Mm^  ^^i  Toik  *  Jmmj 

8te«iiibo«t  Co. «.  JenNf  Oo^  iigilL,  4Sa. 
/  ^Bagri|oldiKS«te'|l$WML,MI;  Jknfk  BttiWti 

JMml  OKt  If. 
8eeSl4M. 


TITLE  n. 


Tiansfen. 

Intent  to 

defraud 

croditors. 


FBAUDULBKTIN8XBU1IKOT8.  IHD  TKAHSraM.         , 

t 

Ssonov  1648.  TrtBBferBp  Jba,  with  intent  to  defrand  cnditon. 
1644.  When  Told  u  to  debtor,  &a 

1545.  Deliyeiy  and  possession  neoessarj  to  transfers  of  perMoal 
property. 

1546.  Rights  of  purchasers  and  mortgagees. 
154*7.  Creditor's  right  must  be  judidally  ascertained. 
1548.  Question  of  fraud,  how  determined. 

§  1548.  Every  assignment  or  other  transfer  of  property, 
except  wills,  every  obligation  incurred,  and  every  jndidal 
proceeding  taken,  with  intent  to  delay  or  defraud  creditors, 
or  others,  of  their  demands,  is  void,'  as  against  such  credi- 
tors* and  their  successors  in  interest,*  and  as  against  any 
persons  on  whom  the  estate  of  the  debtor  devolves  in  trust 
for  the  benefit  of  others  than  the  debtor/ 

>  2  R.  a,  137,  §  1. 

'  Mosely  v.  Moselj,  15  M  r,  334. 

•  1  R.  S.,  137,  §  3. 

«  Laws  of  1858,  ch.  314. 

whtn  Toid       §  1544.  The  last  section  is  not  to  prevent  the  debtor, 
debtor,  Ac.   and  all  claiming  under  him,  from  avoiding  the  same  instra- 
ments  and  proceedings : 

1.  When  obtained  from  the  debtor  by  daress,  menaoe, 
fraud,  or  undue  influence  exercised  upon,  him  ;* 
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2.  When  the  same,  or  any  part  thereof  remains  onexe- 
catecL* 

'  Where  the  transfer  ma  obtained  by  an  attomej,  it  iras 
held  Toid  as  to  the  grantor,  his  dient,  (Ford  v,  Har- 
rington, 16  K,  T^  285);  and  the  abore  section  is  in« 
tended  to  declare  the  principle  on  which  this  qnaliflcatioD 
ohieQj  turns. 

*Kems  V.  Clark,  4  mO^  424;  20  WeneL,  24;  ICoseljrv. 
Moaelj,  15  M  7.,  334. 

§  1646.  Every  transfer  of  personal  property  in  the  pos-  j^'^r 
Bession  and  under  the  control  of  the  person  making  the  •^f^^ 
same,  except  transfers  of  things  in  action,*  and  of  shipping  J^JJ^  ^ 
and  fieight  abroad,*  which  is  not  accompanied  by  an  im-  p~p«^- 
mediate  delivery  and  followed  by  actual  and  continued 
change  of  possession  of  the  things  transferred,  is  presump- 
tively  fraudulent  and  void,  as  against  those  who  are  credi- 
tors of  the  person  making  the  transfer  while  he  remains  in 
poflsession,  and  the  successors  in  interest  of  such  creditors, 
and  as  against  any  persons  on  whom  the  estate  of  the  debtor 
devolves  in  trust  for  the  benefit  of  others  than  the  debtor,* 
and  as  against  purchasers  or  iocumbrancers*  in  good  &ith 
subsequent  to  the  transfer.    The  presumption  is  conclusive 
unless  he  who  claims  under  such  transfer  shows  [  or  the 
presumption  may  be  repelled  by  showing]*  that  it  was 
made  in  good  &ith  and  without  intent  to  defraud.* 

*  Brownhig  v.  Hart,  6  Barb.^  91. 
'  2  B.  &,  137,  8  7. 

*  2  R.  S^  137,  g  3. 

«  Laws  of  1858,  ch.  314. 

*  Bennett  v.  EarU,  21  Wen/d.^  117;  Basldns  v.  Shannon, 

3  N,  r,  310. 

*  See  HaU  v.  Tuttle,  8  Wend.,  375 ;  Brown  «.  Wihnerding, 

5  i)uer,  220;  Qute  v.  Pitdi,  25  Barb,,  428. 
M  B.  &,  136,  §  5. 

§  1646.  The  provisions  of  this  title  do  not  affect  the  title  m^^  ^ 
of  a  purchaser  for  value,*  or  a  mortgagee  in  good  fisiith,*  SaSoS* 
without  notice  of  the  fraudulent  intent  of  his  immediate 
grantor  or  mortgagor,  or  of  the  fraud  rendering  void  the 
title  of  such  grantor  or  mortgagor. 

>lBeT.  Stat,137,  §6. 

*  HaU  «.  Arnold,  16Bcir&.,099;  and  MO  Baddni  fti  Shaa- 

MB,  8  iT.  r.,  810. 

4f 
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cndiior't        §1547.  A  (n^tor  can  avoid  his  debtor's  act  OF  obligfttioD, 
bejndicuir   for  fraud,  only  where  the  fraud  obstructs  the  enforcement; 
^^^'^^        by  legal  process,  of  his  right  to  take  the  property  afibctdd 
by  the  transfer  or  obligation. 

^  Andrews  v.  Daraat^  18  Ni  TT,  496;  Beubens  v.  Jod, 
13  Mi,  488;  Bishop  v.  Hal867,  3  Abb,  iV^400;  Fiubf 
V,  Thajer,  25  Wmd^  396;  Thompaon  •.  Yaa  Yeditao, 
6  Abb.  Ft,,  458. 

^j*toj^      §  1548.  The  question  of  fraudulent  intent  in  all  cases 

dtfinniined  arising  Under  this  title  is  a  question  of  fact,  and  not  of 

law ;  nor  can  any  conveyance  or  charge  be  adjudged  frand- 

ulent  as  against  creditors  or  purchasers  solely  on  the  ground 

that  it  was  not  founded  on  a  valuable  consideration. 

2  R.  &,  137,  §  4. 


TITLE  m. 

ASSIGNMENTS  FOB  BENEFIT  OF  CREDITOBS. 

Sbotion  1549.  Power  to  make  assignments. 

1550.  Insolvencj  defined. 

1551.  What  debts  maj  be  secured. 

1552.  Preferences. 

1553.  Joint  and  separate  debts. 

1554.  Coercion  not  allowed. 

1555.  The  instrument  of  assignment 

1556.  Assignee  takes  subject  to  rights  of  third  parties. 

1557.  Inventory  required. 

1558.  Verification  of  inventory. 

1559.  Omission  from  inventory. 

1560.  Property  exempt. 

1561.  Recording  assignment  and  filing  inventory. 

1562.  Effect  of  omitting  to  record- 

1563.  Assignment  of  real  property. 

1564.  Bond  of  assignees. 

1565.  Accountings. 

1566.  Appeal. 

1567.  Prosecution  of  bond. 

1568.  Compensation. 

1569.  Assignees  protected  for  acts  done  in  good  faith. 

1570.  What  judge  has  jurisdiction. 

Power  to         §  1549.  An  insolvent  debtor  may,  in  good  faith,  execute 

s&ako  as* 

•isnments.    an  assignment  of  all  bis  property  to  one  or  more  assignees, 
in  trust  for  the  satisfaction  of  all  his  creditor&    But  soflii 
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an  asngnment  is  subject  to  the  pioyisions  of  the  Code  Tela- 
tive  to  trusts  and  to  fraudulent  transfers,  and  to  the  restric- 
tions imposed  by  law  upon  assignments  by  special  partner- 
ships* or  by  corporations.' 

>  1  Bey.  Stat,  776,  g§  20,  21. 

*lid.,691,g9;  De  Ruyter  «.  St  Peter's  Church,  3  JT  K, 
238. 

§  1550.  A  debtor  is  insolyent  within  the  meaning  of  this  infoiraiey 
title  when  he  is  unable  to  pay  his  debts  [or  liabilities]  firom 
his  own  meansj  as  they  become  due. 

See  Herrick  v,  Borst,  4  jBtS;  650;  Curtis  v.  Leavitt,  16 
y.  Z,  9,  199. 

§  1551.  The  debtor  may  by  such  assignment  provide  for  whst  debta 
any  subsisting*  liability  against  him  which  he  might  law-  lerared. 
fixlly  pay,'  whether  absolute  or  contingent* 

'  Bamum  v.  Hempstead,  7  Paige,  568 ;  Lansing  v.  Wood- 
worth,  1  Sandf.  Ch,^  43. 

'The  principal  and  lawM  interest  of  a  usurious  debt 
may  be  provided  for.  Murraj  v.  Judson,  9  ^  K,  73. 

*Ounningham  «.  Freeborn,  11  TTendL,  241;  Kellogg  r. 
Barber,  14  Barb.,  11. 

§  1552.  Except  in  special  cases  prescribed  by  law,  a  Pnforaieos 
debtor  may,  by  his  assignment,  give  preference  to  one  or 
more  creditors  or  classes  of  creditors,  over  others.'    But 
this  can  only  be  done  absolutely'  and  without  power  of 
revocation.' 

'  Wilkes  V.  Ferris,  5  Johns.,  335 ;  Wintringham  v.  La 
F07,  *l  Cow.j  735;  Murray  v.  Biggs,  15  Johns.,  571, 
reysg.  S.  C,  sub  nom.  Riggs  v.  Murray,  2  Johns.  Ch., 
565 ;  Hendricks  v.  Robinson,  2  id,,  283,  affd.  sub  nom. 
Hendricks  v.  Walden,  17  Johns.,  438 ;  McMenomy  v. 
Roosevelt,  3  Johns.  Ch.,  446 ;  Nicoll  v.  Mumford,  4  id, 
522 ;  Williams  r.  Brown,  4  id,  682 ;  Jackson  v.  Cornell, 
1  Sandf.  CK,  438. 

'  Bamum  v.  Hempstead,  7  Paige,  568 ;  Boardman  v.  Hal- 
liday,  10  id.,  223;  Strong  v.  Skinner,  4  Barb.,  546; 
Sheldon  v.  Dodge,  4  Den.,  217. 

'  Ayerill  v.  Loucks,  6  Bairb.,  470. 

Tho  special  exceptions  are  moneyed  corporations  and 
special  partnerships.  The  former  are  regulated  by 
statutes  not  embodied  in  the  Code^  the  latter  by  the 
title  on  Pabtnxbship. 


thdr  joint  creditors  only  out  of  joint  property,  and  the  ^^^ 
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indiYidual  creditors  of  each,  only  ont  of  ihe  sepante  pro- 
perty of  each. 

Una  profiiioii  is  nenr.  Oompan  dtj  •.  fldiooimiaker, 
3  Barh.  (X,  46;  NicholMii  •.  JMrnt^  4  Aakf^^  U2; 
Jackion  «.  Gomel],  1  Scmtf.  Ck^  848;  Tan  BooBomf. 
Walker,  11  Barb^  237. 

§  1554.  A  debtor  cannot^  in  any  fomii  use  the  rightof 
making  prefisrences  in  sach  a  manner  as  to  niake  it  the 
means  of  coercing  his  creditors. 

Grower  «.  Wakeman,  U  Wend^  187;  4  Ai^  23;  1  ilia. 
Lead.  Ou^lB. 

§  1555.  An  assignment  in  trust  for  the  benefit  of  credi- 
tors most  be  in  writing  [subscribed  by  the  debtor,  or  his 
agent  thereunto  authorized  by  writing,  and,  if  it  embraces 
a  fee  or  fireehold  estate  in  real  property,  it  must  be  sealed']. 
It  must  be  acknowledged  by  the  person  executing  it,  [or 
proved  by  a  subscribing  witness^  in  the  mode  required  for 
the  acknowledgment  or  proof  of  conveyances  of  real  pro- 
perty, and  the  acknowledgment  or  proof  certified,'  bdfore 
its  ddivery . 

'  It  is  proposed  to  insert  the  words  in  brackets,  in  bar- 
moDj  with  the  requirements  of  the  article  on  Traits- 
rsBS. 

*  It  is  held  that  proof  by  a  subscribing  witness  is  not 

sufficient  under  the  statute.  (Cook  v.  Kellj,  12  Ab- 
botta^  iV.,  35.)  It  is  therefore  proposed  to  insert  the 
words  in  brackets. 

*  The  words  of  the  statute  require  it  to  be  indorsed,  but 

this  would  be  satisfied  hy  a  certificate  annexed.  Thur* 
man  v.  Cameron,  24  Wend,  87. 

§  1556.  The  assignee  stands  in  no  better  position  and 
has  no  higher  rights  in  respect  to  things  in  action  trans- 
ferred by  the  assignment,  than  those  of  his  assignor.  He 
is  not  to  be  regarded  as  a  purchaser  for  value. 

Curtis  r.  Leayitt,  16  K.  T,  196 ;  Van  Heusen  v.  Radclifi; 
1*7  id,  580  i  Griffin  v.  Marquardt,  id,  28 ;  Leger  v. 
Bonafife,  2  Barh.^  476 ;  Warren  r.  Fenn,  28  id,^  333 ; 
Marine  9l  Fire  Ins.  Bank  v.  Jauncey,  1  id,^  486 ;  Bfatter 
of  Howe,  1  Paige,  125 ;  Head  v.  PhiUips,  1  Sand/. 
Ch,f  83. 

§  1557.  The  debtor,  within  twenty  days  after  the  date  of 
the  assignment,  must'  make  and  deliver  to  the  coun^  judge, 
a  full  and  true  inventory  showing: 
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1.  All  the  creditors  of  such  debtor  or  debtors ; 

2.  The  place  of  residence  of  each  creditor,  if  known  to 
sach  debtor  or  debtors,  or  if  not  known,  that  fact  mnst  be 
stated; 

8.  The  sum  owing  to  each  creditor,  and  the  nature  of 
each  debt  or  liability,  whether  arising  on  written  securi^, 
account  or  otherwise ; 

4.  The  true  consideration  of  such  indebtedness  in  each 
case,  and  the  place  where  the  indebtedness  arose ; 

6.  Every  existing  judgment,  mortgage,  collateral  or  other 
security  for  the  payment  of  any  such  debt; 

6.  All  of  such  debtor's  estate  at  the  date  of  the  assign- 
ment  which  is  exempt  by  law  from  execution  ;* 

7.  All  of  such  debtor's  estate  at  the  date  of  such  assign- 
ment, both  real  and  personal,  of  every  kind,  not  so  exempt, 
and  the  incumbrances  existing  thereon,  and  all  vouchers 
and  securities  relating  thereto,  and  the  value  of  such  estate 
according  to  the  best  knowledge  of  such  debtor  or  debtors.' 

'  In  Eyans  v.  Chapin  (12  Abbotts'  Fr,  161X  this  proyiaioii 
was  held  to  be  merely  directorj,  and  that  an  omission 
to  comply  with  it  did  not  avoid  the  assignment.  By 
the  previous  decisions,  the  omission  to  annex  schedules 
was  held  only  a  badge  of  Ihiud,  and  not  conclusive 
#ndence  of  an  intent  to  defraud  the  creditors  of  the 
assignor.  Cunningham  v.  Freeborn,  3  Faige^  567 ;  aff 'd, 
11  WencL,  241 ;  Delaware  A  Hudson  Oanal  Ga  v.  Sit- 
ing, 3  Ch.  Sent.,  29;  Van  Nest  v.  Yoe,  1  Sant^.  Ch.,  4; 
&  0.,  2  N.  T.  Leg.  Obs.,  10 ;  Kellogg  v.  Blauson,  16 
Barb.,  66;  aff'd,  UN.  K,  302.  By  a  subsequent  sec- 
tion it  is  proposed  to  make  both  the  record  of  the  as- 
signment, and  the  filing  the  inventory,  essentiaL 

'  This  provision  is  new.  It  is  proper  that  the  property 
which  the  debtor  seeks  to  exempt  should  be  specified 
in  the  inventory,  though  it  need  not  pass  by  the  as- 
signment 

*  Laws  of  1860,  594,  ch.  348,  §  2. 

§  1558.  An  affidavit  must  be  made  by  the  debtor  or  yerifleat!<m 
debtors,  annexed  to  and  delivered  with  the  inventory,  that  ^**^*'''*^ 
the  same  is  in  all  respects  just  and  true,  according  to  the 
best  of  such  debtor  or  debtors'  knowledge  and  belief 

Laws  of  I860,  594,  ch.  348,  §  2. 

§  1559.  The  omission  from  the  inventory  of  particular  omtosiar 
things  which  are  part  of  the  estate  does  not  restrict  ih^ 
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effect  of  general  words  in  the  assignment  snfficient  to  trans- 
fer such  things,  unless  the  contrary  intention  clearly  appears 
by  the  terms  of  the  assigimient 

'  FUtt  V.  Lott,  17  y,  7.,  478;  WOkeB  «.  Ferria,  5  MiMt^ 
336. 

§  1560.  Property  exempt  by  law  firom  execntion,  and 
insurances  upon  the  debtor's  life,  do  not  pass  to  the  assignee^ 
xmlesa  the  terms  of  the  assigimient  indicate  an  intention 
that  they  should. 

This  proyisioii  is  new. 

§  1561.  The  assignment  must  be  recorded,  and  the  in- 
ventory filed,  in  the  ofGice  of  [the  register  of  deeds,  or  if 
none,^]  the  clerk  of  the  county  in  which  each  or  the 
debtors  executing  the  instrument  resided  at  the  date  thereof 
and  also  in  the  county  in  which  their  principal  place  of 
business*  was  then  situated. 

^  It  is  supposed  that  in  those  oounties  where  there  if  • 

register  of  deeds,  his  office  is  the  appropriate  place  Ibr 

these  records. 
*  To  provide  for  the  case  of  several  debtors  redding  in 

different  oounties. 
'  Where  there  is  a  principal  place  of  business,  it  seems 

proper  that  the  records  should  b^  there. 


record. 


^ttiSg  to  §  1562.  If  each  is  not  so  recorded  or  filed  within  four 
days  after  its  date,  the  assignment  is  void  as  to  creditors 
and  purchasers. 


This  section  is  new. 


Assign- 
ment of 
real  pro- 
perty. 


Bond  of 
aMicnees. 


§  1563.  Where  the  assignment  embraces  real  property, 
it  is  also  subject  to  the  provisions  of  the  article  on  Record- 
ing Transfers  of  Real  Property. 

§  1564  The  assignee  or  assignees  must,  within  thirty 
days  after  the  date  of  the  assignment,  enter  into  a  bond  to 
the  people  of  this  state,  in  an  amount  to  be  fixed  by  the 
county  judge,  with  sufficient  sureties  to  be  approved  of  by 
such  judge,  and  conditioned  for  the  faithful  discharge  of 
the  trust,  and  for  the  due  accounting  for  all  moneys  re- 
ceived by  them,  which  bond  must  be  filed  as  required  by 
section  1661.    Until  this  is  done  the  assignee  has  no  au- 


OF  THE  STATE  OF  NEW  YORK.  891 

thority  to  dispoee  of  the  estate  or  convert  it  to  the  porpofles 
of  the  troBt 

Laws  of  I860,  696,  ch.  348,  §  3. 

§  1565.  After  the  lapse  of  one  year  from  the  date  of  such  t^^^ 
assignment,  the  county  judge,  on  the  petition  of  a  creditor, 
may  grant  an  order  requiring  the  assignee  to  show  cause  be- 
fore him  why  he  should  not  render  an  account  of  the  trusty 
and  may  order  payment  of  the  petitioner's  just  proportional 
part  of  the  fund.  The  county  judge  has  the  same  power 
and  jurisdiction  to  compel  such  accounting  as  surrogates 
have  in  relation  to  the  estates  of  deceased  persons;  and  he 
may  examine  the  parties  to  such. assignment,  and  other 
persons,  on  oath,  in  relation  to  such  assignment  and  account- 
ing, and  all  matters  connected  therewith,  and  may  compel 
their  attendance  for  that  purpose. 

§  1566.  The  parties  interested  in  the  accounting  have  the  appma. 
same  right  to  appeal  from  any  order  of  the  judge  as  is  now 
given  in  case  of  appeals  from  the  decrees  of  surrogates  in 
relation  to  the  accounts  of  personal  representatives. 

Laws  of  I860,  695,  ch.  348,  §  4. 

§  1567.  When  such  assignee  fails  to  perform  any  order  JfbSS?^ 
or  judgment  against  him,  made  by  a  judge  or  court  having 
jurisdiction,  to  compel  the  payment  of  any  debt  out  of 
such  trust-fund,  the  county  judge  or  court  may  order  his 
bond  to  be  prosecuted  in  the  name  of  the  people  by  the 
district  attorney  of  the  county  where  the  bond  is  filed,  and 
must  apply  the  moneys  collected  thereon  in  satisfaction  of 
the  liabilities  of  the  debtor,  in  the  manner  in  which  the 
same  ought  to  have  been  applied  oy  the  assignee. 

Laws  of  I860,  595,  ch.  348,  §  6. 

For  oonvenient  uniformity  in  the  mode  of  procedure,  the 

following  section  is  proposed  as  a  substitute  for  the 

above  (See  Appendix  D) : 
§  156*7.  The  provisions  of  the  Code  or  Ciyil  Prooi- 
DUBE  respecting  actions  on  the  bonds  of  executors  and 
administrators,  and  the  distribution  of  proceeds  of  a 
recovery,  apply  to  the  assignee's  bond,  so  far  as  the  same 
are  in  their  nature  applicable. 
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§  1668.  In  the  absence  of  any  provision  to  the  oontrary, 
the  assignee  is  entitled  to  the  same  commissions  as  aie 
allowed  by  law  to  executors  and  guardians. 

Meacfaam  p.  Stemea^  9  PaigCf  398. 
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protected 
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§  1669.  An  assignee,  who  acts  fitirly  and  in  good  fidth 
^^„j«jn  in  the  execution  of  the  trust,  is  not  to  be  held  liable  ihere- 
goodikith.    gjy  j£  ^^  assignment  is  adjudged  void. 

Wakeman  v,  GroYor,  4  JPaige,  23 ;  Ames  p,  Blunt^  6  lii, 
13;  Barney  v.  Griffin,  4  jSoikf/.  Ch^  662;  ATerfllfl. 
Loocka,  6  Bar^,f  470. 

JJJ^yjjJ?*^      §  1570.  The  county  judge  referred  to  by  this  chapter  is 

^''^       the  county  judge  of  the  county  in  which  the  assignment  ia 

recorded,  pursuant  to  section  1561 ;  and  in  the  city  of  New 

York,  any  of  the  judges  of  the  Court  of  Common  Pleas. 


PART  III. 

NUISANCE. 

Title  L  General  Principlea. 
n.  Publio  Nuisances. 
IIL  Private  Nuisances. 


TITLE  L 

GENERAL  PBINCIPLES. 

Sionov  IStl.  DefinitioiL 

1673.  Publio  nuisaooes. 
16T3.  Priyate  naiBanoeB. 

1674.  Suooessiye  owners. 

1676.  Abatement  does  not  prednde  action. 

§  1571.  That  is  a  nuisance  which  wrongfully  causes  loss,  Dcintuoau 
harm,  annoyance,  or  great  apprehension  of  danger,  by 

1.  Creating  public  alarm ; 

2.  Disturbing  public  order ; 

8.  Endangering  the  public  health ; 

4.  Oflfending  public  decency ; 

5.  Obstructing  a  right  of  way ; 

6.  Disgusting  the  senses ; 

7.  Or  in  any  way  rendering  life,  or  the  use  of  property 
uncomfortable. 

§  1572.  A  publio  nuisance  is  one  which  aflfects  equally  J^JScat* 
the  rights  of  the  whole  community  or  neighborhood,  al- 
though the  extent  of  the  damage  may  be  unequal. 

§  1578.  Every  other  nuisance  is  private. 

50 
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sncoeuiT*  §  1574.  Eveij  successive  owner  of  a  continuing  ntusance 
is  liable  therefor  in  the  same  manner  as  the  one  who  first 
created  it. 

Brown  v,  OaTuga  ft  Sosq.  R  R.  Ck>.,  12  N.  7.,  486. 

Abatement  §  1575.  Abatement  aflfects  merely  the  present  and  fnture, 
^^^  and  does  not  prejudice  the  right  to  compensation  in  dama- 
'*'***^        ges  for  what  is  past 

Pieroeir.  Dart^  *l  Oow^  609. 


TITLE  11 


time. 


Remedies 
for  pablic 
naiBAnce. 


Action. 


PUBUC  NUISANCES. 

SionOK  1676.  Lapse  of  time  does  not  legalize. 
167T.  Remedies  for  public  nuisance. 

1678.  Action. 

1679.  Abatement 

§  1576.  No  lapse  of  time  can  legalize  a  public  nuisance,' 
[which  amounts  to  an  actual  obstruction  of  public  right,] 
for  every  continuance  thereof  is  a  fresh  nuisance." 

»  MUls  V.  Hall,  9  Wend.,  315;  Renwick  v.  Morris,  7  Sillj 
376;  3  id.,  621;  Dygert  v.  Schenck,  23  TTcTnf,  446; 
People  V.  Cunningham,  1  J)en.,  524;  Peckham  v.  Hen- 
derson, 27  Barb.,  207. 

•  Brown  v.  Cayuga  &  Susquehanna  R.  R.  Co.,  12^.  F.,  486. 

§  1577.  The  remedies  against  a  public  nuisance  are : 

1.  Indictment; 

2.  Action; 

3.  Abatement. 

The  remedy  by  indictment  is  regulated  by  the  Penal 
Code  and  the  Code  of  Criminal  Procedure. 

§  1578.  An  individual  may  maintain  an  action  for  a 
public  nuisance  if  it  is  specially  injurious  to  himself,'  but 
not  otherwise.* 

•  Pierce  v.  Dart,  7  Cow.,  609. 

•  Davis  V.  Mayor,  tc,  14  X.  7.,  506 ;  Dougherty  v.  Bunt- 

ing, 1  Sand/.,  1 ;  Myers  v.  Malcolm,  6  Hill,  292 ;  see 
Lansing  v.  Smith,  8  Cow.,  146;  4  Wend,,  9;  Fir  t 
Baptist  Cliurch  v.  Sclienectady  &  Troy  R.  R.  Co.,  5 
Barb.,  79 ;  Same  v.  Utica  &  Schenectady  R.  R.  Co.,  6 
id,,  313 ;  Pierce  v.  Dart,  7  Cow.,  609. 
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§  1679.  Any  person  may  abate  a  public  nuisance'  which  Aiwtement. 
is  specially  injurious  to  him,*  by  removing,  or,  if  necessary, 
destroying  the  thing,  which  constitutes  the   same,  not 
committing  a  breach  of  the  peace  or  doing  wanton  injury. 

^  2  Bout.  Inst,  6*76 ;  Hart  v.  Major,  Jbc,  of  Albany,  9 
TTendL,  671j  3  Paige,  213 ;  Wetmore  v.  Tracy,  14  TTendL, 
250. 

*  Brown  v.  Perkina,  12  Law  Bep.  (N,  8,\  98. 


TITLE  m. 

PEIVATE  NUISANCE. 

Sionoir  1680.  Bemediea  for  private  nuisanoe. 

1681.  Abatement 

1682.  When  notice  is  required. 


§  1580.  The  remedies  for  a  private  nuisance  are :  2?5SSiSa 

1.  Action;  and  mitaaaca. 

2.  Abatement 

§  1581.  A  person  injured  by  a  private  nuisance  may  ^^•••■•^ 
abate  it  by  removing,  or,  if  necessary,  destroying  the  thing 
which  constitutes  the  nuisance,  not  committing  a  breach  of 
the  peace  or  doing  unnecessary  injury. 

§  1582.  Where  a  nuisance  results  from  a  mere  omission  ^SSSt^ 
of  the  wrong-doer,  and  cannot  be  abated  without  entering  "v***^ 
upon  his  land,*  reasonable  notice  must  be  given  to  him 
before  entering  to  abate  it* 

>  Ab  in  the  caae  of  overhanging  branches. 
*  See  3  Sharsw.  Blackat,  6,  and  note  6. 


■**' 


PART  IV. 

UATTVH  OF  JUBISPBUDENCE. 

§  1688.  The  maximR  of  jurisprudence  hereinafter  set 
forth  ard  intended  not  to  alter  any  of  the  preceding  provi- 
sions of  this  Ciode,  but  to  serve  as  aids  in  their  just  expo- 
sition. 

The  maxima  given  in  the  text  of  this  title,  are  not 
meant  to  be  mere  translationB  of  the  Latin  originals  men- 
tioned in  the  notes;  but  such  an  explanation  of  them  as 
is  supposed  to  be  most  just  and  consonant  with  our  legal 
qritem. 

§  1684.  Equity  is  to  be  regarded  in  all  things,  but  chiefly 
in  the  administration  of  the  law 

"In  omnibus  quidem,  maxime  tamen  in  Jure,  sequitas 
ipectanda  est  (Dig^  60, 17,  90,  Paulus,  Qu»st,  16,  90.) 
Placuit  in  omnibus  rebus  pmdssuam  esse  Justitin 
SBquitatis  que  quam  stricti  juris  rationem.  (Cod,  3, 1, 8).*' 

§  1686.  Beason  is  the  life  of  the  law,  and  whed  the  rea- 
son of  a  law  ceases,  so  should  the  law  itself. 

"Oessante  ratione  legis  cessat  ipsa  lex."  Ck>.  litt,  70  b. 
The  rule  of  the  English  law  that  a  legacy  firom  a  parent 
to  a  child  is  presumed  to  be  satisfied  bj  a  subsequent 
gift  from  the  parent  is  one,  sajs  Judge  Dubs,  which 
sprang  from  and  was  sustained  bj  the  peculiar  policj 
of  the  Bnglish  law  of  real  property  and  succession,  and 
Is  plainly  inconsistent  with  the  spirit  of  the  American 
law  upon  those  sul]f|ects.  "  The  reasons  of  the  doctrine 
with  us  have  ceased  to  exist,  and  if  there  is  any  truth 
or  obligatory  force  in  the  maxim  ceutmie  nOkmt  centU 
ipda  UXf  the  doctrine  has  perished  with  them."  Lang^ 
don  «.  Aster's  Exec*rs,  8  DuaTf  667. 
Again,  the  rule  that  the  opinion  of  witnesses  is  not  ad- 
missible, is  "based  upon  the  presumption  that  the  tri- 
bimal  before  which  the  eyidenoe  is  given  is  as  capable 
of  forming  a  judgment  on  the  facts  as  the  witness. 
When  droumstanoea  rebut  this  presumption,  the  rule 
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itself  natarally  oeaaes.  Oeaacmte  raUone,  ko.  Henoe  H 
that  on  questions  of  science,  skill,  trade,  or  others  of  ^ 
like  kind,  persons  of  skill,  or  experts,  are  permitted  to 
give  their  opinions."  (Dewitt  v.  Barlej,  9  K.  T^  3t6.) 

§  1686.  The  reason  being  the  same,  the  law  should  be 
the  same. 

"Ubl  eadem  ratio  ibi  idem  Jus.**  It  was  long  the 
settled  rule  respecting  a  writing  under  seal  that  a 
material  altera^on  of  it  by  the  obligee  rendered  the 
instrument  void.  (Plgot*s  Case,  11  iiep.,  27 ;  DaTidaon 
9.  Cooper,  11  if.  <£;  W.,  799.)  The  obYious  reason  of 
the  rule  existed  as  well  in  the  case  of  an  instrument 
not  sealed,  and  the  rule  was  therefore  affiled  to  bills 
of  exchange  and  promissoij  notes.  (Master  v.  Id- 
ler, 4  f.  B^  326.)  Still  later  the  prind^  was  declared 
to  extend  to  mercantile  guaranties.  (Powell  v.  Dirett, 
13  East,  29. ) 

§  1587.  Eveiy  one  must  so  use  his  own  right  as  not  to 
infringe  upon  the  right  of  another. 

Sic  uiere  tuo  tU  alienum  non  ladas,  "  The  principle  of 
this  maxim  is  a  sound  and  beneficial  one.  It  implies 
what  the  law  asserts,  that  all  men  have  equal  rights 
before  the  law."  (Carhart  v.  Auburn  Gas  Co.,  22  Barb., 
307.)  Though  the  proprietor  of  lands  bordering  upon  a 
stream  may  use  the  water  for  his  own  purposes  he  maj 
not  in  any  way  infringe  upon  the  rights  of  those  above 
him,  as  for  example  by  checking  the  flow  of  the  stream; 
«  nor  the  rights  of  those  below  him  by  diminisliing  the 

volume  or  injuring  the  quality  of  the  water.  The 
maxim  is  very  frequently  invoked  and  applied  in  cases 
of  nuisance,  for  though  a  man  may  generally  use  his 
own  land  as  ho  pleases,  he  may  not  erect  upon  it  a 
nuisance  to  the  annoyance  of  his  neighbor.  (Hay  v. 
Cohoos  Co.,  2  ^V.  r.,  161;  Brown  v.  Cayuga  A  S.  R. 
Co.,  12  ^y.  r.,  494  )  "Acts  may  be  harmless  in  them- 
selves so  long  as  they  iujuro  no  one,  but  the  conse- 
quences of  acts  often  give  character  to  the  acts  them- 
selves."    (Van  Pelt  v.  McGraw,  4  N.  K,  43.) 

§  1588.  No  one  may  change  his  purpose  to  the  detriment 
of  another's  legal  right. 

"Nemo  potest  mutare  consilium  in  alterius  injuriam." 
(Dig.,  60,  17,  76.)  The  spirit  and  application  of  this 
maxim  is  examined  by  Chancellor  ELent,  in  Dash  v. 
Van  Kleeck,  7  Johns.,  604.    And  see  ante,  §  893. 
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§  1689.  Any  one  may  renounce  the  advantage  of  a  legal 
rovision  intended  for  his  benefit  alone/  But  no  law, 
itablished  for  reasons  of  public  policy,  can  be  contravened 
'  waived  by  the  agreement  of  individuals.* 

'  "  Quilibet  potest  renunciare  Juri  pro  se  introducta"  Com- 
pare **  Modos  et  coiiTontio  vincunt  legem."  Upon  this 
principle,  one  may  omit  to  plead  his  infancy  or  other 
disability,  or  the  statute  of  limitations,  or  time  of  pre- 
scription, in  avoidance  of  his  obligations,  or  may  waive 
notice  of  the  dishonor  by  a  prior  party  of  a  bill  or  note 
(Conkling  v.  Khig,  10  Ni  7!,  446;  and  see  Buck  v. 
Burk,  18  y,  F.,  341.)  One  may  also,  upon  the  same 
principle,  waive  a  statutory  right  (Tombs  v.  Roch- 
ester ft  a  R  R.  Co.,  18  Barb.^  683 ;  Buel  v.  Trustees, 
Ac,  3  K.  F.,  197),  or  a  constitutioual  provision 
made  for  his  benefit,  as,  for  example,  the  right  of 
trial  by  jury.  (Lee  r.  Tillotson,  24  Wend.,  33T; 
People  V.  Murray,  6  HiU,  468;  Baker  v.  Braman, 
6  id,  48 ;  and  see  People  v.  Yan  Rensselaer,  9  N.  7., 
333;  People  v,  Rathbun,  21  Wend.,  542.) 

*  "  Privatorum  conventio  juri  publico  non  derogat."  (Digi 
60,  17,  45.)  "Jus  publicum  privatorum  pactis  mutari 
non  potest"  (Papinian.)  Though  individuals  may 
generally  waive  provisions  which  the  law  prescribes  for 
their  benefit  or  protection,  yet  their  private  compacts 
cannot  be  permitted  either  to  render  that  just  or  suffi- 
cient between  themselves  which  the  law  declares 
essentially  unjust  or  insufficient,  or  to  injure  the  legal 
rights  of  otliers,  or  to  impair  the  integrity  of  a  rule, 
the  strict  maintenance  of  which  is  necessary  to  the 
common  welfare.  The  principle  of  tliis  maxim  has  for- 
bidden, in  our  law,  marriage  brocage  bonds ;  undue  re- 
straint of  trade ;  a  seaman^s  insurance  of  his  wages ; 
an  agreement  to  waive  a  claim  arising  from  the  fraud  of 
one  of  two  contracting  parties  (see  §  541) ;  a  mortga- 
gor's covenant  with  a  mortgagee  not  to  enforce  his 
equitable  right  of  redemption,  an  agreement  to  waive 
the  benefit  of  the  exemption  laws,  ftc.  (See  Kneetle  v. 
Newcomb,  22  ^.  F.,  249 ;  Mann  v.  Herkimer  County 
Ins.  Co.,  4  HiU,  192.) 

§  1590.  Acts  which  require  a  fixed  purpose  are  incom- 
ete,  unless  performed  with  full  knowledge. 

"  In  totiun  omnui  qu®  animi  destinatione  agenda  sunt  non 
nisi  vera  et  oerta  scientia  perfici  possunt"  The  princi- 
ple of  this  maxim  governs  the  courts  in  administering 
relief  against  the  consequences  of  mistake  and  igno- 
rance. (Story  £q.  Jur.,  c  6;  Fonblanque  £q.,  b.  1,  c. 
3,  §  7.  See  note  to  §  985,  anlt.) 
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$  169L  He  sniTen  no  legal  wrong  who  oonaents  or  con- 
trSmtes  to  the  act  which  occasions  his  loss. 

''TobntiiicafitinjiiiUL*'  (Bnctoo,  foL  IS.)  "NoDftin- 
jisia  a*  qw  mTolenteni  fiftL"  (Dig^  47,  10,  1,  i. 
^'Qood  qnis  ez  culpa  sua  darnnnm  sentit  non  mteDigi- 
tor  damnum  penthre."  A  bnBband  who  conniveB  at 
tbe  adnlterj  of  his  wife  haa  no  right  to  a  diroroe  on  the 
groimd  of  her  infidditj.  (Fonter  v.  Forster,  1  Bagg. 
Om^  144.)  One  who  cooaenta  to  the  stowage  of  his 
gooda  upon  the  deck  of  a  ahip^  can  maintain  no  actioo 
tat  a  wroogftd  atowage  of  them.  (Gould  9.  Oliyer,  2 
Soott  jr.  121,  ZftT.)  One  who  Toluntarilj  pays  a  juflt 
debi  contracted  during  hia  infent^,  or  barred  bj  the 
atatnte  of  fimitationa^  haa  no  rig^t  to  repayment  of  the 
money.  (See  Batee  r.  N.  T.  Ina.  Co.,  3  Johns,  Qu. 
S40;  SeagarvL  Sligeriand,  2  Chma,  219;  and  oompare 
Moolton  «.  Bennett  18  TTaidL,  688.) 

§  1592.  No  one  shall  be  injured  by  that  to  which  he  was 
neither  party  nor  privy. 

"Bea  inter  alioe  acta  alteri  no  oere  non  debet"  The 
principle  of  this  periiape  moat  important  and  useful  of  the 
marimH  relating  to  the  law  of  eridenoe,  forbida  in  geneni 
(for  necessitj  has  introduced  some  exceptions  to  the  rule), 
that  any  one  shall  be  bound  by  acts  or  conduct  of  otliere, 
to  which,  neither  in  fact  nor  in  law,  he  was  party  or 
privy.  It  is  illustrated  by  the  rules  respecting  declara- 
tions and  private  memoranda  of  third  persons ;  and  res- 
pecting the  efiect  of  judgments,  to  which  one  is  altogether 
a  stranger.  (Broom's  Maxims,  432.) 

§  1593.  Acquiescence  in  an  error  by  one  who  might  take 
advantage  of  it,  obviates  its  eflfect. 

"  Contensut  ioUit  errortm^  is  a  maxim  of  the  common  law 
and  the  dictate  of  common  sense."  (Rogers  v.  Cruger, 
7  Johru.f  611.)  Upon  the  principle  of  this  maxim  rests  an 
important  branch  of  the  doctrine  of  waiver.  An  irregu- 
larity in  the  service  of  a  paper  in  a  cause  is  waived 
generally  by  retaining  and  acting  upon  it.  (Georgia 
Lumber  Co.  r.  Strong,  3  How,  Pr.^  246.)  Thus  a  volun- 
tary and  general  appearance  in  an  action  is  a  waiver  of 
all  defects  in  the  summons  or  other  process.  (Webb  v. 
Mott,  6  How.  Pr.j  440,  and  Gates  v.  Russell,  17  Johm^ 
461.) 

§  1694.  No  one  may  take  advantage  of  his  own  wrong. 

"KuUus  commodum  capere   potest  de   ixjoria  ana 
propria." 
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This  is  a  rule  of  such  binding  force  as  to  be  held  obli- 
gatory against  the  wrong-doer,  even  as  between  himself 
and  one  cognizant  or  even  participant  of  the  wrong.  If 
.  one,  for  the  purpose  of  defhuiding  his  creditors,  conTeyB 
his  property  to  another,  he  cannot  set  up  the  fhiud  to 
avoid  the  deed  as  between  himaelf  and  his  accomplice 
even.  XTackson  v,  Gamsey,  16  Johns.,  189.  SafTord  v 
Wyckoflf;  4  ma,  457.    See  Moore  v.  Livingston,  30  Barb^  ^ 

643 ;  14  Eow.  Pr.,  11 ;  Ford  v.  Harrington,  16  M  F.,  286.) 
So  when  performance  of  a  condition  is  rendered  impossi- 
ble by  the  act  of  the  obligee,  the  obligor  incurs  no  pen- 
alty. (Com.  Dig.,  Condition,  D.  1 ;  see  ante,  §§  649,  660. 

§  1595.  One  who  has  fraadulently  parted  with  the  pos- 
session of  a  thing  may  be  treated  as  if  it  was  still  in  his 
possession. 

"Qui  dolo  desierit  possidere  pro  possidento  damnatur.** 
See  Nichols  t;.  Michael,  23  N,  7.,  267. 

§  1596.  One  who  knows  and  does  not  endeavor  to  pre- 
vent that  which  is  done  on  his  behalf  is  considered  as 
commanding  it. 

"  Semper  qui  non  prohibit  pro  se  intorvenire  mandare 
creditur." 

§  1697.  One  who  enjoys  the  benefits  of  a  thing  must  bear 
also  its  burdens. 

"Qui  sentit  commodum,  sentire  debet  et  onus."  One 
who  takes  an  estate  in  land  and  enjojrs  the  benefits  r^ 
suiting  from  his  title,  must  bear  tlie  burdens  of  the 
incumbrances  upon  the  land  and  of  the  covenants  that 
run  with  it  (Priestly  v,  Foulds,  2  Scott  N.  R,  226 ; 
Paine  v.  Bonney,  6  Abb.  Pr.,  106;  Frost  v.  Saratoga 
Ins.  Co.,  6  Denio,  168;  Bartlett  r.  Crozier,  17  Johns., 
463.)  The  right  of  a  partner  to  share  the  profits  of  the 
partnership  business  is  Justly  coupled  with  a  corres- 
ponding liability  for  its  debts. 

§  1598.  No  one  can  transfer  a  right  that  he  does  not 

"Nemo  plus  juris  ad  alium  transferre  potest  quam  ipse 
habet"  (Ulpian  Dig.,  60,  17,  64.)  "A  plain  dictate  of 
common  sense."  (Thompsok,  J.,  Yen  tress  v.  Smith,  10 
Peters,  161.)  The  exception  to  tliis  rule,  mainteined  by 
the  common  law,  that  all  sales  and  contracto  of  any- 
thing vendible  in  markets  overt  should  bind  those  who 
had  rights  in  the  thing,  though  they  are  not  parties  to 
the  sale  or  contract,  is  not  recognized  in  this  country. 
A  Bale  imports  nothing  more  than  that  the  bona  fidis 
pttfdiaitrBiioeaidatotfa>rigirtiofth»vind^    " 
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CkMiL,  324.)  The  principle  applies  also  to  the  pledge 
of  goods  hj  one  who  is  not  the  owner  of  them.  (Story 
Bailments,  §  340.)  It  applies  also  to  transfers  of  estates 
in  real  property  (4  Eent»  10). 

This  doctrine  is  however  to  be  construed  with  refe^ 
enoe  to  the  law  of  agencj.  (See  onto^  §g  708,  1399.) 

^  §  1599.  One  who  grants  a  thing  is  presumed  to  grant 

also  that  which  is  essential  to  the  complete  use  and  enjoy- 
ment of  the  thing  granted. 

"Cuicunque  aliquis  quid  conoedit,  ooncedere  videtur  et  id 
sine  quo  res  ipsa  esse  non  potest"  The  grant  of  a  piece 
of  land  surrounded  by  other  land  of  the  grantor,  grants 
also  hj  implication  the  right  of  a  convenient  way  over 
such  other  land.  The  grant  of  a  corporate  franchise 
implies  a  grant  to  make  bj-laws  and  to  exercise  all 
other  powers  which  are  necessary  for  effectuating  the 
object  of  the  charter. 

§  1600.  The  law  gives  redress  for  every  wrong. 

"Ubi  jus  ibi  remedium.**    Johnstone  v.  Sutton,  I  T.  R^ 

312. 
Every  wrongful  invasion  of  a  right  imports  injury  and 

damage,  though  there  be  no  pecuniary  loss,  and  entitles 

the  person  injured  to  redress.   (Ashby  v.  White,  2  Ld. 

Raym.,  953.) 

§  1601.  The  law  will  not  interfere  between  parties  whose 
right  or  whose  wrong  is  equal. 

"  In  sequali  jure  melior  est  conditio  possidentis.  In  pari 
delicto  potior  est  conditio  defendentis."  In  case  of  il- 
legal contracts  says  Story,  or  in  those  in  which  one 
party  has  placed  property  in  the  hands  of  another  for 
illegal  purposes  as  for  smuggling,  if  the  latter  refuses 
to  account  for  tlie  proceeds,  and  fraudulently  or  un- 
justly withliolds  them,  the  former  must  bear  his  loss, 
^OT  in  pari  delicto,  <tc.  (Eq.  Jurisp.,  §§61,  298;  Story 
on  Ag.,  198.  See  Ford  v.  Harrington,  16  N,  Y.,  285.) 
So  when  there  is  equal  equity  the  defendant  has  as 
strong  a  claim  to  the  protection  of  a  court  of  equity 
for  his  title,  as  the  plaintififs  has  to  its  assistance  in 
order  to  assert  his  title,  and  thus  the  court  will  not 
interpose  on  either  side.  (See  Pick  v.  Burr,  10  ^V.  K, 
294 ;  Tracy  v.  Tahnage,  14  N.  K,  162,  181,  216;  Candee 
V.  Lord,  2  K.  F.,  269,  276.) 

§  1602.  The  earlier  in  time  has  the  stronger  right. 

"  Qui  prior  est  in  tempore  potior  est  in  jure."  This  prin- 
ciple makes  the  foundation  of  all  original  titles  to  lands 
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both  by  private  and  hj  publio  law;  the  first  occupant 
acquires  the  first  right  The  maxim  applies  also  in 
cases  of  mortgages,  attachments,  executions  and  other 
liens  attaching  upon  property  either  by  the  agreement 
of  parties  or  by  the  operation  of  law.  Priority  is  the 
essential  quality  of  a  patentable  invention.  Where 
equitable  claims  are  in  other  respects  equal,  the  first  in 
time  has  strongest  right,  and  gains  the  advantage.  (See 
Muir  V.  Schenck,  3  ma,  228 ;  PoiUon  v,  Martin,  1  Sandlf, 
CK,  678;  Watson  o.  Le  Row,  6  Barb^  486.) 

§  1608.  No  one  is  responsible  for  the  consequences  of 
saperhoman  causes. 

"Actus  Dei  fadt  nemini  injuriam"  If  an  event,  which 
no  prudence  could  provide  against  or  evade,  renders  im- 
possible the  performance  of  the  condition  of  a  bond,  the 
obligor  is  excused.  A  common  carrier  is  not  liable  for 
damage  done  to  goods  in  his  charge  by  storms,  fioods  or 
the  like  ineviUble  events.  (See  cmie,  §  927.) 

§  1604.  The  law  aids  those  who  are  vigilant^  not  those 
who  sleep  upon  their  rights. 

*<  Yigilantibus  non  dormientibus  jura  subveniunt"  (loole 
V.  Cook,  16  How,  iV.,  144.)  Thus  the  law  may  deny  re- 
lief to  one  who  has  long  and  negligently  delayed  to  file 
a  bill  for  specific  performance,  (liilwood  «.  Earl  of 
Thanet,  6  Veaey,  720;  Alley  v.  Duchamps,  13  Fe#.,  228.) 
So  in  the  spirit  of  this  maxim  the  statutes  of  limitation 
prescribe  definite  periods  after  the  expiration  of  which 
the  law  will  refuse  its  aid,  however  clear  may  be  th^ 
right  of  the  party  claiming  it,  or  the  wrong  of  his 
opponent 

§  1605.  The  law  regards  the  form  less  than  the  sub- 
stance.^ 

^  Francis'  Maxims,  No.  13.  On  this  principle  the  law 
grants  relief  to  one  who  has  omitted  to  perform  an  obli- 
gation at  a  time  specified  by  the  contract,  when  it  is 
evident  that  punctual  performance  was  not  an  essential 
element  of  the  agreement  (Adams'  Equity,  88).  So 
it  declares  sufficient  certain  defective  executions  of 
powers;  as,  for  example,  the  execution  of  a  power  by 
will  when  it  is  required  to  be  by  deed  or  other  instru- 
ment inkr  vivos;  so  want  of  a  seal,  or  of  witnesses,  or 
of  a  signature,  or  defects  in  the  limitations  of  the  estate 
or  interests,  will  be  aided.  In  the  same  spirit  the  law 
upholds  in  certain  cases  the  defective  performance  of 
conditions.  (Story  Eq.  Jur.,  §  97 ;  Popham  v.  Bamp- 
fleld,  1  Vernon,  79;  Francis'  Maxims,  60.) 
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§  1606.  The  law  regards  that  as  done,  which  ought  to 
have  been  done,  so  far  as  to  have  effect  against  him  who 
ought  to  have  done  it. 

Thus  an  agreement  for  a  Taloable  oonsideratioii  wQl  be 
treated  as  actually  executed  from  the  period  when  U 
ought  to  haye  been  performed  in  favor  of  a  person  eo* 
titled  to  inaiflt  on  its  petformanoe.  On  this  prindpfe 
money  covenanted  or  devised  to  be  laid  out  in  land, 
will  be  treated  as  real  estate ;  and  land  contracted  or 
devised  to  be  sold  will  be  treated  as  money.  (Storf 
£q.  Jur.,  64,  g\  Adams'  Equity,  74.) 

§  1607.  The  law  regards  that  which  does  not  appear,  or 
is  not  proven,  as  if  it  did  not  exist 

**De  non  apparentibus  et  non  ezistentibus  eadem  est 
ratio."  Thus,  upon  a  special  verdict  a  court  will  not 
assume  a  part  not  stated  in  it  nor  draw  inferences  of 
facts  necessary  for  the  determination  of  the  case  prove 
other  statements  therein.  (Tanerd  r.  Christy,  12  JK  ^ 
W;  316;  Jenks  v,  Hallet,  1  Oainet,  60;  Powell  t. 
Waters,  8  Oow.^  682 ;  Gwynne  r.  Burrell,  6  Bing.  y.  C^ 
639;  Youngs  v.  Lee,  12  K,  7^  554.  See  Hoyt  r. 
Thompson,  19  K.  F.,  207.) 

§  1608.  One  who  seeks  equity,  must  do  equity. 

This  maxim  applies  principally  to  one  who  seeks  aid  or 
relief  in  Uio  character  of  a  plaintiff;  such  a  one  must 
give  effect  to  all  the  equitable  rights  of  his  adversarr 
respecting  the  subject  matter  of  the  suit.  Thus  when 
one  seeks  the  benefit  of  a  purchase  made  for  him  in 
the  name  of  a  trustee  who  has  not  only  paid  the  pur- 
chase money,  but  has  made  other  advances  in  his 
behalf;  the  court  will  relievo  the  plaintiff  only  upon 
liis  payment  of  all  tho  money  due  to  the  trustee. 
(Story  Eq.  Jur.,  §  62  a.)  And  one  who  prays  leave  to 
redeem  lands  mortgaged  by  him,  will  be  allowed  to  do 
so  on  condition  of  paying  not  only  the  sum  for  the 
security  of  which  the  lands  were  mortgaged,  but  also 
all  subsequent  loans  made  to  him  by  the  mortgagee, 
though  tliey  were  not  expressly  made  upon  the  faith 
for  the  land. 

§  1609.  The  law  never  requires  an  impossibility. 

"Lex  non  cogit  ad  impossibilia."  Co.  Litt.,  231  6.  If  an 
estate  is  granted  upon  a  condition  subsequent  which 
is  essentially  impossible,  the  condition  is  void  and  the 
estate  is  absolute.  (2  Black.  Com.,  18G.)  If  performance 
of  the  condition  of  a  bond  is  rendered  impossible  bj  tht« 
act  of  the  obligee,  the  obligor  is  excused.  (Holmes  r. 
Guppy,  S  M.f  W:,  389.)    Compare  §  1603.    But  tbt 
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law  does  not  excose  the  non-performance  of  impoesi- 
bilities  which  one  has  expressly  undertaken  to  perform, 
except  as  provided  bj  §§  542,  643,  anie, 

§  1610.  The  law  will  neither  do  nor  require  an  idle  act 

"Lex  non  oogit  ad  vana  sea  inutilia.  Lex  nil  frnstra 
fadt"  It  is  a  settled  principle,  sajs  Chancellor  Kent, 
that  a  court  will  not  undertake  to  exercise  a  power, 
unless  it  can  exercise  it  to  some  purpose.  (Huntington 
V.  NichoU,  3  Johns.,  698.)  It  will,  for  example,  ref\ise 
a  writ  of  mandamus,  if  it  is  manifest  that  it  must  be 
vain  and  fruitless,  or  cannot  have  a  beneficial  effect. 
(People  V.  Supervisors  of  Greene,  12  J3ar&.,  222.)  Nor, 
on  the  principle  of  this  maxim,  will  the  law  require 
individoals  to  bring  suits  or  do  other  acts  which  will 
befiruiUessandinvain.  (Loomis  v.  Tifit,  16  Bar&.,  644.) 

§  1611.  The  law  disregards  trifles. 

**  De  minimis  non  curat  lex.  Nimia  subtilitas  in  jure  repro- 
batur.  BonsB  fidei  non  convenit  de  i^icibus  juris  dis- 
pntare."  {Ulpion,  Dig.,  IT,  1,  29.)  The  law  will  not 
depnve  one  of  all  compensation  on  account  of  un- 
intentional and  unimportant  variations  from  the 
terms  of  his  agreement  (Smith  «.  Gugerty,  4  Barb., 
621).  Kor  will  a  court  restrain  hj  injunction  the  pub- 
lication of  a  solitary  letter  which  has  neither  actual 
value  nor  literary  merit,  the  publication  of  which  would 
not  be  productive  of  injury  nor  offend  the  most  delicate 
sensibility  (Woolsey  v,  Judd,  4  Dtier,  699;  Marshall 
V.  Peters,  12  H<yu).  iV.,  223;  Ex  parte  Becker,  4  HiU, 
616).  But  this  maxim  never  applies  to  the  case  of  a 
positive  and  wrongful  invasion  of  a  right  (OowsNf 
J.,  Seneca  B.  Co.  v.  Auburn  ft  B.  B.  Co.,  6  BUO,  170.) 

§  1612.  As  a  general  rule,  particular  words  derogate  from 
sneral  words,  and  those  expressions  are  of  most  force 
'hich  point  to  specific  objects. 

"In  toto  jure  generi  per  spedem  derogatur  et  Ulud  polia- 
sunum  habetur  quod  ad  spedem  directum  esL"  See 
CMU,  g§  693,  990. 

§  1613.  Contemporaneous  exposition  is  generally  the 
est  and  most  decisive. 

"  Contemporanea  expositio  est  optima  et  fortissima  in  lege." 
In  construing  a  statute,  great  regard  should  be  paid  to 
the  opinion  in  respect  to  it,  entertained  by  persons 
learned  in  the  law,  at  the  time  of  its  passage.  (Sedg- 
widc  Stat  t  Const  Law,  261;  Dwarris,  662.)  "A 
contemporaneous  is  generally  the  best  oonstnietioQ  of  a 
•tatatBu    It  gives  the  sense  of  a  ooomnmity  of  the  tBrmt 
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made  use  of  by  s  legialatiire.  If  thero  ii  amUgnitf  b 
the  language,  the  underttanding  and  application  of  it, 
when  the  statute  first  oomes  into  operation,  sanctkned 
hy  long  acquiesoenoe  on  the  part  of  the  legidatnre  aad 
Judicial  tribunals,  is  the  strongeat  eTidenoe  that  it  hu 
been  rightly  explained  in  practice.  A  constmctioD  under 
such  circumstances  becomes  eetablishod  law."  (Packnd 
V,  Richardson,  17  JKuf.,  143 ;  Curtis  v.  Learitt,  15  .V  T^ 
217).  "A  contemporaneous  ezpoaitioii,  eren  of  the  Ont- 
titution  of  the  United  States,  practised  and  acquiesced  ia 
for  a  period  of  years,  fixes  the  oonatructioo."  (4  Kent 
Com.,  465,  note). 

§  1614.  The  greater  contaiDs  the  less. 

"  Omne  mi^us  continet  in  se  minus.  In  eo  qnod  plus  Bd 
semper  inest  et  minus.  (Dig.,  60,  17,  110.)  Nod  debet 
cui  plus  licet  Quod  minus  est  non  licere  "  (Ulpiin, 
Gothofredi,  Reg.  Juris.)  Compare  Dig.,  50,  17,  26-37. 
One  makes  a  good  tender  of  a  debt  due  wlien  he 
tenders  in  due  form  more  than  he  is  bound  to  pij 
(Wade's  Case,  5i2ep.,  116;  Dean  v.  James,  4  J3L  AAd^ 
546);  and  his  acts  are  valid  if  having  permission  to  do 
several  things  for  his  own  benefit  he  does  some  of 
them  (Isherwood  v.  Oldknow,  3  J£,  dt  iSl,  392X  or  if;  u 
the  agent  of  another,  he  does  less  than  his  power  au- 
thorizes him  to  do.  (Story  Agency,  §  172.) 

§  1615.  The  useful  is  not  vitiated  by  the  useless.  [Or, 
Surplusage  never  vitiates.] 

"  Utile  per  inutile  non  vitiatur."  This  maxim  has  long 
been  familiar  to  the  common  law.  It  has  had  frequent 
application  in  the  law  of  conveyapcing,  of  pleading  and 
of  evidence.  Thus,  a  deed  which  grants  an  estate  bj 
language  explicit  and  certain,  is  not  defeated  or  aflectcKl 
by  the  presence  of  words  that  are  repugnant  to  the 
general  sense.  So  in  pleading,  surplusage,  or  the  alle< 
gation  of  purely  irrelevant  matter,  docs  not  affect  that 
which  is  pertinent  and  in  other  respects  valid.  Nor  as 
matter  of  evidence,  need  an  averment,  which  is  whollj 
immaterial,  bo  proved.  (Fairchild  ».  Ogdensburgh  R. 
R.,  15  N.  Y.,  337;  Mason  v.  Franklin,  3  Johns., 
206;  Gates'  case,  4  id.,  367).  A  verdict  which  finds 
the  whole  issue  is  not  vitiated  by  finding  more  (Pat- 
tf rson  V.  United  States,  2  Wheat,  225). 

§  1616.  That  is  certain  which  can  be  made  certain. 

•*Id  certum  est  quod  certum  reddi  potest."  Thus  when 
a  testator  gives  his  '•  back  lands  "  to  certain  devisees,  the 
description  is  rendered  definite  and  certain  wlien  it  is 
shown  by  evidence  that  particular  parcels  of  land  were 
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called  and  known  hy  that  name  bj  the  testator  and  hia 
family.  (Ryeras  v.  Wheeler,  22  WetuLj  148.)  So,  when 
a  rule  for  the  commitment  of  a  person  did  not  specify  the 
sum  for  non-payment  of  which  the  commitment  was  or- 
dered, but  directed  a  referee  therein  named  to  estimate  it, 
it  was  declared,  on  the  principle,  id  cerium  est,  fta,  that 
the  rule  was  sufficiently  definite  in  respect  to  the  amount 
for  the  referee's  report,  when  filed  and  confirmed,  became 
part  of  the  rule  and  the  act  of  the  court  (People  v, 
Kevins,  1  EiU,  158 ;  People  v.  Cavanaugh,  2  Abb,  Pr^ 
88;  Ostrander  v.  Mather,  2  HiU,  329 ;  Smith  v.  Tyler,  id,^ 
648).    See  ante,  %%  539,  644. 

§  1617.  That  which  was  originally  void  does  not  become 
ralid  by  lapse  of  time. 

"Quod  ab  initio  non  valet  in  tractu  temporis  non  oonva- 
lescit.  Quod  initio  vitiosum  est  non  potest  tractu  tempo- 
ris oonvalesoere." 

"The  general  rule  is  that  whenever  any  contract  or  con- 
veyance is  void,  either  by  a  positive  law  or  upon  princi- 
ples of  public  policy,  it  is  deemed  inci^ble  of  confirm- 
ation upon  the  maxim,  quod  ab  initio"  Ac  (Story  £q.  Jur., 
g  306;  Temon's  case,  4  Oo.  Rep.,  2  b.)  'No  length  of 
time,*  said  Lord  Talbot,  'will  bar  a  fhiud.*  (Cas.  temp.  Tal- 
bot, 73.)  It  is  certainly  true,  says  Mr.  Justice  Stobt,  that 
length  of  time  is  no  bar  to  a  trust  clearly  established :  and 
in  a  case  where  firaud  is  imputed  and  proved,  length  of  time 
ought  not,  upon  principles  of  eternal  justice,  to  be  admitted 
to  repel  relief.  On  the  contrary,  it  would  seem  that  length 
of  time,  during  which  the  fraud  has  been  successfully 
concealed  and  practised  is  an  aggravation  of  the  offense 
and  calls  more  loudly  upon  a  court  of  equity  to  grant 
ample  and  decisive  relied  But  length  of  time  neces- 
sarily obscures  all  human  evidence:  and  as  it  thus  re- 
moves from  the  parties  all  immediate  means  to  verify  the 
nature  of  the  original  transactions,  it  operates  by  way  of 
presumption  in  favor  of  innocence  and  against  imputation 
of  fraud."    (Prevost  r.  Gratz,  6  WheaJt^  498.) 

In  certain  cases,  also,  though  the  original  agreement  was 
void,  the  law  presumes  a  new  and  valid  contract  from 
additional  circumstances.  Thus  a  deed  that  is  void  may 
be  good  to  some  purposes ;  as  if  A  lets  land  that  does  not 
belong  to  him,  to  B :  if  A  afterwards  acquires  the  land,  the 
lease  is  valid.  So  it  was  in  the  Roman  Law;  if  one 
pledged  the  property  of  another,  and  it  ailerwards  be- 
came his  own,  his  creditor  had  his  action.  (D.  13,  7,  41.) 
And  though  if  a  husband  sold  the  land  of  his  wife^s 
dower,  the  sale  was  invalid ;  yet  if  at  her  death  the  land 
became  his,  the  sale  was  established.  (Dl  41,  3, 43.)  See 
«il%§143a 
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§  1618.  The  incident  follows  the  principal,  not  the  prin 
cipal  the  incident* 

'  "  Aooessorium  non  docit,  sea  sequitur  suum  prindpale." 
By  a  general  grant  of  the  reyersion  the  rent  will  pass 
with  it  as  an  incident,  though  bj  the  grant  of  the  rent 
generally,  the  reversion  will  not  pass  (2  Blackst 
Com^  176).  So  the  grantor  of  lands  or  the  assignee 
of  a  lease  assumes  the  burden  of  the  covenants  that 
run  with  the  land  or  are  reserved  by  the  lease  (Van 
Wicklen  v.  Paulson,  14  Barb^  154;  Jackson  r.  Willard, 
4  Johna^  41.) 

§  1619.  The  law  gives  eflfect,  if  possible,  to  the  lawful 
intention  of  the  parties  to  an  act  or  obligation. 

"  Ut  res  magis  valeat  quam  pereat.**  This  is  a  general 
principle  which  governs  the  construction  of  all  agree- 
ments, oral  or  written,  and  of  all  unilateral  instruments, 
like  deeds  or  wills,  which  are  designed  to  embody  the 
intention  of  a  party  (Fish  v.  Hubbard,  21  Wend^ 
652;  Mason  v.  White,  11  Barh.,  1*73;  Aiken  v,  Albany 
N.  &  C.  R.  R.  Ck>.,  26  id,  289;  Warhus  v.  Bowery  Sav- 
ings Bk^  4  DueTj  69;  Hall  v.  Kewcomb.  3  BtU^  233). 

§  1620.  Every  thing  is  to  have  a  reasonable  construc- 
tion, and  everything  necessary  to  make  a  rule  reasonable  is 
implied. 

Jones  V.  Gibbons,  8  Exch.f  922;  see  Buck  v.  Biirk,  18 
K.  Z,  339,  341. 


PART  V. 

DEFINITIONS  AND  GENEBAL  PHOYISIONS. 

Title  I.  Definitions. 

n.  General  Provisions. 


TITLE  L 

DEFINITIONS. 

SicnoN  1621.  Words,  how  used. 

1622.  Degrees  of  care  and  dfligenoe. 

1623.  Care  and  diligence. 

1624.  Degrees  of  negligence. 

1625.  Negligence. 

1626.  ChUdren. 

1627.  Debtor  and  creditor. 

1628.  Oood  faith. 

1629.  Notice. 

1630.  Paper. 

1631.  Person. 

1632.  Several. 

1633.  Third  persons. 

1634.  Usage,  custom,  ko. 

1635.  Talue. 

1636.  Time. 

1637.  Sundry  words. 

1638.  Genders. 

1639.  Numbers. 

§  1621.  Words  used  in  this  Code  are  to  be  construed  in  words, 
their  ordinary  and  proper  sense,  except  when  a  special 
meaning  is  attached  to  them  by  other  provisions  of  this 
Code. 

§  1622.  There  are  three  degrees  of  care  and  diligence  DegtMiof 
mentioned  in  this  Code,  namely,  slight,  ordinary  and  great  SuiigSct 
The  higher  degrees  include  the  lower. 

§  1628.  Slight  care  or  diligence  is  such  as  persons  ol   ggj^ 
ordinary  prudence  usually  exercise  about  their  own  affairs 
of  slight  importance :  ordinary  care  or  diligence  is  such  as 
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they  usually  exercise  about  their  own  affairs  of  ordinary 
importance;  and  great  care  or  diligence  is  sacli  as  tbej 
usaallj  ex^erdse  about  their  own  afiGurs  of  great  impor- 
tance. 

JjJjJJJ^  §  1624.  There  are  three  degrees  of  negligence  mentioDed 
in  this  Code,  namely,  slight,  ordinary,  and  gross.  The  lower 
degrees  include  the  higher. 

K«sUc»oe.  §  1625.  Slight  negligence  consists  in  the  want  of  great 
care  and  diligence ;  ordinary  negligence,  in  the  want  of 
ordinary  care  and  diligence ;  and  gross  negligence,  in  the 
want  of  slight  care  and  diligence. 

diiidnn.  §  1626.  Children  include  all  legitimate  or  legitimated 
descendants  in  the  direct  line. 

gJMwtnd  §  1627.  Except  in  Part  HE  of  this  Division,  every  one 
who  owes  to  another  the  performance  of  any  l^al  obliga* 
tion  is  called  a  debtor,  and  the  one  to  whom  he  owes  the 
same  is  called  a  creditor. 

Good  ikith.  §  1628.  Good  faith  is  an  honest  intention  to  abstain  from 
taking  any  unconscientious  advantage  of  another,  even 
through  any  forms  or  technicalities  of  law. 

NoUce.  §  1629.  Notice  is  actual  or  constructive.     Actual  notice 

is  actual  information  of  a  fact.  Constructive  notice  is  either 
notice  imputed  by  the  law  without  regard  to  the  fact,  or 
actual  information  of  circumstances  which  are  sufficient  to 
put  a  reasonable  man  upon  inquiry.  There  can  be  no 
notice  of  that  which  does  not  exist,  and  never  has  existed.* 

'  Griffin  v.  GofiT,  12  Johns.^  422;  Jackson  v.  RichardB,  3 
Cat.,  343. 

Faper.  §  1630.  Paper,  within  the  meaning  of  this  Code,  is  any 

material  upon  which  it  is  usual  to  write. 

rwKm.  g  1631.  Except  where  the  word  is  used  by  way  of  con- 

trast, "  person  "  include  not  only  human  beings,  but  bodies 
politic  or  corporate. 

^•^«^'  §  1632.  "  Several  *'  means  two  or  more. 
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§  1633.  ''  Third  persons  "  include  all  who  are  not  parties  Third 
to  the  obligation  or  transaction  concerning  which  the  phrase 
is  used. 

§  1634.  "  Usage "  means  a  valid  usage,  as  defined  by  Smf*?*" 
section  603.     *' Custom,"  except  in  section  603,  means 
"  usage."    "  Usual,"  and  "  customary,"  mean  "  according  to 
usage." 

§  1635.  A  valuable  consideration  is  a  thing  of  value  ^•^'^ 
parted  with,  or  an  obligation  assumed,  which  is  a  substan- 
tial compensation  for  that  which  is  obtained  thereby.    It 
is  also  called  simply  "  value." 

§  1686.  Duress,  menace,  fraud,  undue  influence,  and  mis-  sundry 

words. 

take,  are  defined  in  sections  650  to  661,  inclusive.  And 
whenever  the  meaning  of  a  word  or  phrase  is  defined  in 
any  part  of  this  Code,  such  definition  is  applicable  to  the 
same  word  or  phrase  wherever  it  occurs  herein,  except 
where  a  contrary  intention  plainly  appears. 

§  1687.  A  year  means  a  calendar  year,  and  a  month  a  tibc 
calendar  month.  Fractions  of  a  year  are  to  be  computed 
by  the  number  of  months,  thus,  half  a  year  is  six  months. 
Fractions  of  days  are  to  be  disregarded  in  computations 
which  include  more  than  one  day,  and  involve  no  questions 
of  priority 

§  1638.  The  masculine  gender  includes  the  feminine,  ctaidett. 
except  where  a  contrary  intention  plainly  appear& 

§  1689.  The  singular  number  includes  the  plural,  and  Hvmbm. 
the  plural  the  singular,  except  where  a  contrary  intention 
plainly  appears. 
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TITLE  n. 


GENERAL  PROVISIONS. 

Sionov  1640.  Gonstruotion  of  the  Code. 

1641.  Repeal  of  former  statutes. 

1642.  Time  when  Code  takes  effect 

oonitrao-         §  1640.  The  rule  that  statutes  in  derogation  of  the  com- 
Coda.  men  law  are  to  be  strictly  construed  has  no  application  to 

this  Code. 


Repeal  of 

former 

itatatas. 


Time  when 
Code  takes 
effect 


§  1641.  All  statutes,  laws  and  rules  heretofore  in  force 
in  this  state,  inconsistent  with  the  provisions  of  this  Code, 
are  h'ereby  repealed  and  abrogated;  but  such  repeal  or 
abrogation  does  not  revive  any  former  law  heretofore  re- 
pealed, nor  does  it  affect  any  right  already  existing  or 
accrued,  or  any  proceeding  already  taken,  except  as  in  this 
Code  provided. 

It  is  proposed  to  add  a  special  repealing  act  in  the 
next  report 


§  1642.  This  Code  shall  take  effect  on  the 
,  186  . 


day  of 
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TO  THS 


DRATT  OF  THE  CIVIL  CODE. 


CONTENTS. 


Appevdiz  a.  a  chapter  on  succession,  which  may  be  sabstitnted 

for  chapter  IX  of  the  Draft  of  the  Civil  Code. 

B.  Proceedings  npon  complaints  between  Masters  and 

Apprentices. 

C.  Proceedings   in  surrogates'  courts  in  respect  to 

Guardians. 

D.  Proceedings  relating  to  the  estate  of  Deceased 

Persons. 

E.  Remedy  against  debtor  holding  contract  to  buy 

land. 


APPENDIX  A. 


A  CHAFTEB  ON   SUCCESSION 


Kon.— Which  may  be  gubetitated  for  chapter  JX  of 
the  Draft  of  the  ClTil  Code,  if  the  adoption  of  that  chap- 
ter is  deemed  inexpedient 

In  this  chapter  modifications  of  the  law  of  roooeiiion 
are  proposed  bj  making  the  husband  and  wife,  in  case 
of  death  without  deeoendants,  the  ultimate  heir,  subject 
to  a  charge  in  favor  of  father,  mother,  brother  and  sister. 
Aliens  are  authorized  to  take  bj  succession  in  the  same 
manner  as  citizens.  Succession  to  lands  purchased  with 
partnership  assets  is  determined.  The  rule  in  regard  to 
advancements  is  predselj  defined.  The  rights  of  hus- 
band and  wife,  as  to  succession,  are  regulated,  and 
oortesj  and  dower  aboliahed. 


UmoLi     I.  Distinction  of  Property. 

n.  Succession  to  Real  Property. 
HL  Succession  to  Personal  Property^ 

ARTICLE  L 

DISTINCnON  OF  PBOPXBTT* 

Sboiiov  1.  Term  "Beal  property"  defined. 

2.  What  are  assets. 

3.  Property  set  apart  for  husband,  widow  or  child. 

§  1.  The  real  property  of  a  decedent,  for  the  pnrpotes  of  this  Tcni*«i«a 
chapter,   includes  every  estate,  interest  and  right,  l^;al  and  SSSSl 
equitable,  in  lands,  tenements  and  hereditaments,  except  such 
as  are  determined  or  extinguished  by  hia  death,  and  except 
leases  for  years,  and  estates  for  the  life  of  another  person,  and 
pews  in  churches. 

IRS.,  766,  g  27 ;  modified  by  excepting,  also^  pews. 

§  2.  The  following  property  of  a  decedent  is  personal  assets,  Wbataie 
and  subject  to  the  exceptions  stated  in  section  8,  is  to  be  i^ 
plied  and  distributed  as  part  of  the  personal  property  of  the 
deoedmt,  by  the  executors  or  administrators: 
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1.  LoMet  for  years ;  lands  Held  by  the  decedent  from  year  to 
jear ;  and  estates  held  by  him  for  the  life  of  another  person ; 

2.  The  interest  which  may  remain  in  the  decedent  at  the  time 
of  hia  death,  in  a  term  for  years^  after  the  expiration  of  anj 
estate  for  years  therein,  granted  by  him  or  any  other  person ; 

3.  The  interest  in  lands  devised  to  an  executor  for  a  term  of 
years,  for  the  payment  of  debts ; 

4.  Things  annexed  to  the  freehold,  or  to  any  building,  for  the 
purpose  of  trade  or  mannfiMrtare,  and  not  fixed  into  the  wall  of  a 
house,  so  as  to  be  essential  to  its  support ; 

5.  Tlie  crops  growing  <m  the  land  of  the  deceased,  at  the  time 
of  his  death; 

6.  Ereiy  kind  of  produce  raised  annually  by  labor  and  colti- 
Tation,  excepting  gran  growing  and  fruit  not  gathered ; 

7.  Bent  due  to  the  decedent,  which  had  accrued  at  the  time 
of  his  death ; 

8.  Debts  secured  by  mortgages,  bonds,  notes  or  bills ;  emble- 
ments, accounts,  money,  and  bank  bills,  or  other  circulating 
medium,  things  in  action,  insurances  upon  life,  where  the  policy 
is  payable  to  the  executors  or  administrators  of  the  decedent; 
stock  in  any  company,  whether  incorporated  or  not,  and  pews  in 
churches ; 

9.  Goods,  wares,  merchandise,  utensils,  furniture,  cattle,  and 
provisions ; 

10.  Every  other  species  of  personal  property  and  effects,  ex- 
cept that  the  succession  to  any  property  which,  by  common  law, 
would  descend  to  the  heir  shall  not  be  affected  bv  this  sub- 

division. 

2  R.  S.,  82,  g§  4,  8. 

Property  §  3.  [Here  take  in  section  509,  of  the  Draft  of  the  Civil  Code, 

haiibftnd,       which  relates  to  the  homestead,  household  furniture,  <kc.,  which 
child.  is  to  be  set  apart  for  the  family.] 


ARTICLE  n. 

SUCCESSION  TO   REAX,  PROPERTY. 

Sionov    4.  General  rule  as  to  the  order  in  which  real  property  vests. 

5.  Lineal  descendants  in  equal  degree. 

6.  Husband  or  widow,  to  wliat  extent  to  succeed. 

7.  When  the  father  succeeds. 

8.  When  the  mother  succeeds. 
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BaoaaM  9.  OoIUtenl  relstlres  of  equal  and  imeq[iiil  dogreea. 

10.  OcdlatoraUi  of  fkther  and  mother. 

1.  OollatoralB  of  father,  when  preferred. 

2.  Ck>llateral8  of  mother,  when  preferred. 
8.  When  both  incoeed. 

4.  Other  cases. 

11.  When  advancement  to  be  setK^  or  dedocted. 

12.  TennB  **]bnng^  and  "having  died,''  ''paternal  side,''  to 

§  4.  The  real  property  of  every  person  who  dies,  without  Geneni 

effectually  devising  the  samot  vests,  sabject  to  the  mles  herein-  the  order 

after  prescribed :  ^^^p^^^ 

nertiy  vesta* 

1.  In  the  nearest  lineal  descendants  of  the  decedenti  and  the 

saccessors  of  those  who  are  deceased; 

2.  In  the  widow,  or  in  the  husband ; 
S.  In  the&ther; 

4.  In  the  mother ; 

5.  In  the  nearest  collateral  reUtives,  and  the  snocesson  of 
those  who  are  deceased; 

6.  On  a  defect  of  snch  heirs,  in  the  people  of  the  state. 

1 S.  &,  761,  §  1. 

§  5.  Property  of  a  decedent  who  leaves  seyeral  lineal  de*  SSSftifc 
scendantSy  entitled  to  share  in  the  property,  vests  in  them  in 
equal  shares,  if  they  are  of  eqoal  degree  of  consangoinity ;  if 
they  are  of  unequal  degree  of  consanguinity  to  him,  each  of 
those  who  are  of  the  nearest  degree  take  the  share  to  which  he 
would  have  been  entitled  had  all  the  descendants  in  the  same 
degree  who  have  died  leaving  issue,  been  living;  and  the 
issue  of  the  deceased  descendants  respectively  take  the  shares 
which  such  descendants  would  have  received  if  living. 

1 K  8.,  761,  gg  2,  8,  4. 

g  6.  The  husband  or  widow  of  the  decedent  succeeds  in  the  Bvibaad  er 

M  n    f_  WldOWi  to 

fbllowinff  oaaea :  what  exteat 

1.  If  flie  decedent  dies  without  descendants,  leaving  a  fitfaer 
or  mother,  the  husband  or  the  widow  succeed  to  the  whole  pro- 
perty, subject  to  a'charge  in  &vor  of  the  father  and  the  mother, 
or  eitiier  of  them,  of  one-half  the  value  of  the  property ; 

S.  If  the  decedent  dies,  without  descendants,  leaving  no  parenti 
and  leaving  a  brother  or  sister,  the  husband  or  the  widow  suo- 
eeeda  t6  the  whole  property,  lutject  to  a  charge  in  ikvor  of  the 
teothen  and  the  sSsters,  or  eUher  of  fhem,  of  one  half  fhe.value 
ef  tli0  piupertj  j 
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8.  If  the  decedent  dies  without  descendants,  leaving  no  parent, 
or  brother  or  sister,  the  husband  or  the  widow  succeed  to  the 
whole  property. 

The  first  two  subdivisions  of  this  section,  directing  a  cliarge  in 
&yor  of  the  parent^  or  brother  or  sister,  take  effect  only  when 
the  value  of  the  property,  estimated  as  of  the  time  of  the  dece- 
dent's death,  after  deducting  the  charge,  exceeds  ten  thousand 
dollars.  In  other  cases,  such  charge  is  to  be  abated,  so  as  never 
to  reduce  the  value  coming  to  the  husband  or  widow,  below  ten 
thousand  dollars.  The  succession  of  the  husband  or  widow  to 
such  property  is  not  prevented  by  the  charge.  An  adjustment  of 
the  amount  of  such  charge  may  be  had  by  an  action  in  the 
supreme  court 

This  section  applies  to  the  separate  property  of  married  women 
as  well  as  in  other  cases. 

This  section  is  new. 

When  the         g  7.  If  the  decedent  dies,  without  descendants,  leaving  no  hns- 
oeedA.  band  or  widow,  and  leaving  a  father,  the  property  vests  in  the 

father,  unless  it  came  to  the  decedent  on  the  maternal  side,  and 
the  mother  is  living;  but  if  the  mother  is  dead,  the  property 
vests  in  the  father  for  life,  and  on  bis  decease  in  the  brothers  and 
sisters  of  the  decedent,  and  their  descendants,  according  to  the 
rule  provided  in  section  9,  if  there  are  any,  but  if  there  is  no  such 
brother  or  sister  or  their  descendant  living,  the  property  vests  in 
the  father  in  fee. 

1  R,  S.,  751,  §  5. 

When  the  §  8.  If  the  decedent  dies  without  descendants,  leaving  no  hua- 

ceodfl.  band  or  widow,  and  leaving  no  father  or  leaving  a  father  not 

entitled  to  succeed  under  the  preceding  section,  and  leaving  a 
mother,  and  a  brother  or  sister,  or  the  descendant  of  a  brother  or 
sister,  the  property  vests  in  the  mother  during  her  life,  and  on 
her  decease,  in  the  brothers  and  sisters  of  the  decedent,  and  theit 
descendant*,  according  to  the  rule  provided  in  section  9,  if  any 
there  are,  but  if  there  is  no  such  brother  or  sister  or  their  de- 
scendant living,  the  property  vests  in  the  mother  in  fee. 

1  R.  S.,  752,  §  6. 

Conatcrai  §  9.  If  the  decedent  dies  without  descendants,  leaving  no  hos- 

rcliitlTefl  of  ^^  ,  »  & 

equal  and      band  or  widow,  and  leaving  no  father  or  mother,  capable  of  snc- 

degreea.        ceeding  to  the  property,  it  vests  in  the  brothers  and  sisters  of  the 

decedent  and  the  descendants  of  any  deceased.     If  there  arc 

several  such  relatives,  all  of  equal  degree  of  consanguinity  to 
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him,  the  property  vests  in  them  in  equal  shares.  But  if  there  ^P'^**^ 
are  several  such  relatives,  of  unequal  degree  of  consanguinity  to  degree*, 
him,  each  of  those  who  are  of  the  nearest  degree  succeeds  to  the 
share  to  which  he  would  have  been  entitled,  had  all  the  coUate- 
rals^  in  the  same  degree,  who  have  died  leaving  issue,  been  living ; 
and  the  issue  of  the  collaterals  who  have  died,  respectively  suc- 
ceed to  the  shares  which  such  collaterals  would  have  received 

if  living. 

1  R  a,  762,  §§  8,  9. 

§  10.  If  the  decedent  dies  without  descendants,   leaving  no  9?5jJj"^ 
husband  or  widow,  or  father  or  mother,  and  no  brother  or  sister,  and  mother. 
or  their  descendant,  capable  of  succeeding  to  the  property,  it 
vests  in  the  collaterals,  as  follows : 

1.  If  it  came  to  him  on  the  paternal  side,  it  vests  in  the  near-  o^^JJ^JJ^ 
est  collaterals  of  the  father,  and  the  successors*  of  those  who  are  Jjj^^'*' 
deceased,  according  to  the  niles  prescribed  in  the  preceding  sec- 
tion, in  regard  to  relatives  of  equal  and  unequal  degrees  of  con- 
sanguinity ;  and  if  there  are  no  such  collaterals  of  the  father  of 

the  decedent,  entitled  to  succeed,  it  vests  in  the  nearest  collate- 
rals of  the  mother  of  the  decedent,  and  the  successors  of  those 
who  are  deceased,  according  to  the  same  niles ; 

2.  If  it  came  to  him  on  the  maternal  side,  it  vests  in  the  near-  Collaterals 

of  mother, 

est  collateral  relatives  of  the  mother,  and  the  successors  of  those  when  pre- 

-  ferred. 

who  are  deceased;  and  if  there  are  no  such  collaterals  of  the 
mother,  entitled  to  succeed,  the  property  vests  in  the  nearest 
collaterals  of  the  father,  and  the  successors  of  those  deceased, 
according  to  the  same  rules; 

3.  If  the  property  came  to  the  decedent,  neither  on  the  pater-   ^^^Jj^^**^ 
nal  nor  the  maternal  side,  it  vests  in  the  nearest  collaterals  of  the 

father,  and  the  successors  of  those  deceased,  and  the  nearest  col- 
laterals of  the  mother,  and  the  successors  of  those  deceased, 
according  to  the  same  rules ; 

4.  In  all  cases  not  otherwise  provided  for,  the  property  vests  Otherctiei. 
according  to  the  course  of  the  common  law. 

1  R.  S.,  752,  §§  10,  11,  12,  13,  16. 

§  11.  If  any  relative,  entitled  to  succeed  to  the  property  of  any  J^rSnc©- 
person  who  dies  intestate  as  to  the  whole  of  his  property,  has  been  ™«'*^  ^  **• 


•The  word  ** repreBentatlvow,"  or  "personal  rcprcsentativcii,"  1«  nncd  in  this 
Code,  in  ita  moat  common  aensc,  to  designate  oxecntora,  admin intratora  and  col- 
lectors  of  a  dccedonCa  estate;  and  the  word  ''8uccesM>r8^*  ia  therefore  nm^d  in 
these  proriatona  both,  as  in  itaelf  more  appropriate  than  **  repreaentatiyea,*'  and 
•a  aToldinx  coufbaion. 
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»:iji 


•dfuood  hj  watSk  inteibita^  direedf,  « ij  virlw  «f  BlMiiBU 
pofww,  or  of  a  power  in  tmgk  with  m  rig^  of  wlBrtioai  fed  or 
penonel  pnpertji  or  loliif  wbetaer  wiuuii  or  WnhooA  Ob  etate^ 
in  Tiew  to  a  poitioii  or  eettlenieiil  in  VSb^  and  id  mq/nrntd  ii  fle 
iiieUiiineiit  of  eettlemeiit  or  pwtioiiy  liio  toIbo  vutnol^w^ 
in  the  JMlfHineiiti  ii  rechmedy  ibr  llio  paipoeee  off  An 
ctijf  m  port  of  the  property  of  m^  iMtatite  to  wUek  tm  Ub 
and  nert  of  kin  eocoeed,  and  if  sadi  adfanoemoBt  h  o^bbI  or 
goperfor  to  the  amonnt  of  the  ihaie^  whidt  mdi  relalivo  wooid 
be  entitied  to  reeeiTe^  of  the  pmpeiij  of  Iho  iBtartata^  aa  above 
reckonedy  then  radi  relatire  nd  hie  laeeeMoie  hata  np  dun  ia 
the  pnpertj  of  the  intertateu  Bat  if  the  aduiamioal  h  aol 
eqad  to  eodi  diare,  each  rdatife  and  hie  ioeoeMOti  eneeeed  to 
eo  nnifih  only  <rf  the  pn^Mrty  of  the  intertate^  aa  h  aofldiBt 
to  make  iteqnd  to  eodli  diatob  An  aidndon  ftou  aneeeHioai 
and  aa  adynitment  of  diaroe  nnder  thoM  pro?idoii%  take  cfle^  oaljr 
iqpon  judgment  in  aa  action  in  the  Supreme  ConiL 

TJnleie  both  the  parpoee  and  the  ?ahie  of  lacli  letfleBMBil  or 
portiMi  are  eipnaeed  in  the  instrament  of  settfaBMM(t»  there  ii  no 
legd  adraaeement  witUn  the  provinoni  of  the  preoeding  eeetioa. 

Nora — The  proriBions  from  whidi  this  iection  is  taken, 
although  in  tenne  embracing  the  oaae  of  any  inteatate^ 
apply  only  In  caaes  of  total  intestacj.  (Thiaapmm  v.  Car- 
michael,  3  Sofuff.  CK,  120.)  Queationa  of  ccmaideimble 
embarraaament,  which  fk«qtiently  arise  in  detemdning 
what  is  to  be  deemed  an  adTanoement,  and  what  ia  to  be 
taken  aa  its  value,  have  led  the  commissioners  to  insert 
the  provision,  that  in  order  to  constitute  a  settlement  an 
advanoement,  within  these  provisions,  ita  purpose  and 
value  must  be  expressed  in  the  instrument 

There  seems  to  be  no  sufficient  reason  why  the  iocosi* 
iion  should  be  interrupted  or  affected  until  the  foci  of 
the  existence  of  the  advancement,  and  its  value,  have 
been  finally  determined.  Under  the  present  proviakm^ 
so  long  aa  the  question  whether  gifts  made  by  the  de- 
ceased were  advancements  or  not  is  undetermined,  the 
question  as  to  who  is  entitled  to  take  aa  heir,  or  in  what 
shares  the  heirs  take,  is  also  in  sus)»ense.  The  commis- 
sioners have  thought  it  better,  therefore,  for  the  setthng 
of  titles,  to  provide  that  the  succession  shall  not  be  aflbet- 
ed  until  a  Judgment  is  had,  declaring  the  existence  and 
extent  of  the  advancement 

g  12.  [lUce  in  thoie  iectioni  from  the  draft  of  the  Civil  Code^ 
whidi  relate  to  the  nature  of  the  tenancy  of  eeTerd  heinr-*  m^' 
ing  elaoie  ai  to  limitetioni  by  deed  or  will^— troit  eetatiir-ptft- 
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nenhipi  real  property,  and  protection  of  heir's  grantee  by  a  con- 
veyance made  when  will  has  not  been  produced.] 

§  13.  The  terms  as  used  in  this  article  "liviDg"  and  "having  JSjSfj;^"^- 
died "  refer  to  the  time  of  the  death  of  the  decedent ;  and  the  ^^ 
terms  "  where  the  property  came  to  the  decedent,  on  the  paternal  ||^^S^ 
aide,"  or  "  on  the  maternal  side,''  include  every  case  where  it  came 
to  the  intestate,  by  devise,  gift,  or  succession,  from  the  parent  refer- 
red to,  or  from  any  relative  of  the  blood  of  such  parent 

1  R.  8^  766,  §§  28,  29. 

§  14.  [Take  in  section  514,  from  the  draft  of  the  Civil  Code, 
abolishing  Dower  and  Curtesy.] 


ARTICLE  IV. 

SnCGSSBIOK  TO  PEBSOKAL  PBOPEBTT. 

Sionov  16.  Order  of  suooession  and  personal  proper^. 

16.  Husband. 

17.  Widow  and  chUdren. 

18.  Widow  and  next  of  kin. 

19.  Widow  alone. 

20.  Children  alone. 

21.  Where  there  is  neither  widow  nor  children. 

22.  Belatives  in  equal  degree. 

23.  In  unequal  degrees. 

24.  When  advancement  to  be  set  off  or  deducted. 
26.  Law  of  domicil  to  govern. 

26.  "Next  of  kin." 

§  16.  Personal  property  remaining  after  payment  of  debts,  and,  JjJ^,^^ 
where  the  decedent  left  a  will,  after  payment  of  bequests  also,  is  ^j^TJ?"** 
to  be  distributed,  together  with  any  damages  recovered  by  the 
personal  representative  for  any  wrongful  act,  neglect  or  de&ult 
which  aaused  the  decedent^s  death,  to  the  successors  of  the  de- 
cedent as  follows : 

1.  If  the  decedent  leaves  a  husband,  the  whole  surplus  goes  to  Hnaband. 
bim,  notwithstanding  it  was  the  separate  property  of  the  wife, 
provided  she  did  not,  during  the  marriage,  alienate  such  property, 
or  effectually  dispose  of  the  same  on  her  decease  by  will  or  by 
gift  in  view  of  death ; 

It  seems  to  be   settled  that  the  Married  Women's 
Aots  of  1648  and  1849  do  not  affect  the  question  of 
the  suooession  to  property  left  by  a  wife  on  her  death 
(Bansom  V.  Nichols,  22  iT.  Z,  110;  see  YaUanoe  V.  BaoMdi, 
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Wh6r6 
there  it 
neither 
widow  nor 
children. 


C33.) 
darad  tfie  nik  m  almvib  bofli  fn 
psrtjjr  md  in  VMpMfc  to  ml  pnpnty  and 


9.  If  the  decedent  ketee  s  widbw  sad  liiieal  d 
third  pert  goes  to  the  widow,  and  the  oOubt 
Beerert  liiieil  deeoendanti  end  the  neeeMoim  of  thoaa 


tvo^hiv^  lilk 


BelatlTct  in 

eqnal 

degree. 


In  nneqnal 

difMS. 


8.  If  the  decedent  leefce  a  widow  and  no  deweadM^  mi 
leaTCB  a  parenti  brother  or  nrter,  the  whole  aiiipla%  if  it  dia 
not  exceed  in  Talne  at  the  time  of  diatribation  ten  theaHai 
dollar^  goea  to  the  widow;  if  it  ezceeda  ten  thooaaid  dri- 
Ihrii  but  doea  not  exceed  twenty  thoiuand  donai%  Ihca  ta 
thousand  dollar^ — if  it  exceeds  twenty  thonaaad  ddbi%  Am 
one-half  goea  to  her.  The  remainder,  if  any,  goea  to  Ik 
parents  or  either  of  them,  if  any,  and  if  there  are  aoa^  t» 
the  brothers  and  sisters  or  either  of  them ; 

4.  If  the  decedent  leaves  a  widow  and  no  descendant,  pma^ 
brother  or  sister,  the  whole  snifdoa  goea  to  the  widow ; 

5.  If  the  decedent  leaTca  no  widow,  the  whole  sniphis  gMi 
equally  to  the  nearest  lineal  deaoendanta  and  the  auccesson  of 

those  who  are  deceased. 

This  and  the  following  sectkni  are  modified  from  2  K. 
S.,  96,  §  76,  as  amended  by  Laws  of  1845,  ch.  236. 

§  16.  If  there  is  no  widow  and  no  descendant^  the  whole  sur- 
plus goes  to  the  next  of  kin,  and  the  successors  of  those  who  are 
deceased,  as  follows : 

1.  To  the  parents,  or  either  of  them ; 

2.  If  there  is  no  parent,  to  the  brothers  and  sisters,  in  equal 
shares,  and  the  successors  of  those  who  are  deceased ; 

3.  If  there  is  no  parent  or  brother  or  sister,  or  successor  of  a 
brother  or  sister,  then  to  the  next  of  kin  and  the  successors  of 
those  who  are  deceased. 

The  successors  of  a  deceased  parent  cannot  take  by  represen- 
tation in  his  or  her  place. 

§  1 7.  Where  the  descendants  or  next  of  kin  of  the  decedent, 
except  parents,  who  are  entitled  to  succeed,  are  all  in  equal  degree 
of  consanguinity  to  the  decedent,  their  shares  are  equal ;  but  if 
several  are  of  unequal  degree,  each  of  the  nearest  degree  succeeds 
to  the  share  to  which  he  would  have  been  entitled  had  all  those 
in  the  same  degree,  who  have  died  leaving  issae,  been  living;  and 
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ibe  UBne  of  those  who  shall  hare  died,  respectively  sncceed  to  tho 

shares  which  such  descendants  or  next  of  kin  would  have  received 

if  living. 

From  2  R.  S.,  97,  g  75,  subs.  9  and  10. 

§  18.  If  any  relative,  entitled  to  succeed  to  the  personal  property  JJ^Smrat 
of  a  person  dying  intestate  as  to  the  whole  of  his  property,  has  Jj  J2d^^ 
been  advanced  by  such  intestate,  pursuant  to  the  provisions  of 
section  11  the  value  of  such  advancement  must  be  reckoned 
with  that  part  of  the  surplus  of  the  personal  property  which 
remains  to  be  distributed;  and  if  such  advancement  equals 
the  amount  of  the  share,  which  such  relative  would  be  entitled  to 
receive  of  the  surplus,  as  thus  reckoned,  then  he  and  his  succes- 
sors have  no  share  in  such  surplus.  But  if  the  advancement  is 
less  than  such  share,  he  and  his  successors  have  so  much  only  of 
the  surplus  as  is  suflScient  to  make  it  equal  to  such  share. 

From  2  B.  &,  97,  gg  76,  77,  78,  and  see  note  to  section 
above. 

8  19.  The  law  of  the  domicil  of  an  intestate  reirulates  the  sue-  ^wor 

.  ^  domleQ  to 

cession  to  his  personal  property.  foven. 

g  20.  The  term  ''next  of  kin,"  as  used  in  this  Code,  mdudes  ^^^ 
only  relatives  by  blood. 
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FBOOESDIKGB  UPOK  COMPLADrrS  BXTWSEN  HASTBBS  AND 

APPBEiniOES. 

[The  following  proyiBionB  relating  to  matten  of  Froeednre,  hsTO 
been  prepared  in  the  preparation  of  the  draft  of  the  Civil  Code ; 
bat  are  presented  separately  as  being  more  appropriate  for  incor- 
Doration  into  the  Code  of  Civil  Procedure.] 

Saonov  21.  Apprentioes,  how  oompelled  to  serve. 
21  Piooeediiigs  agaiosti  for  misbehavior. 

23.  For  mifloonduct  of  master,  apprentices  may  be  disobsrged. 

24.  Qnalifloation  of  last  three  sections. 

§  21.  If  an  apprentice  refbses  to  serve  as  required  by  his  con-  oeifbow 
tract  or  indentores,  or  by  law,  a  justice  of  the  peace  of  the  county,  toMm?^ 
or  the  mayor,  recorder,  or  any  alderman  of  the  city,  may,  on  appli- 
cation of  the  master,  compel  him  to  appear  by  warrant  or  other- 
wise, and  if  such  refusal  is  persisted  in,  may  commit  him  by 
warrant  to  the  bridewell,  house  of  correction  or  conmion  jail  of 
the  ci^  or  county,  until  he  consents. 

2  B.  a,  169,  g  29. 


§  22.  Upon  the  sworn  complaint  of  a  master,  any  two  justices 
of  the  peace  of  the  county,  or  the  mayor,  recorder  and  aldermen  formfib^^ 
of  the  city,  or  any  two  of  them,  may  compel  the  appearance  of 
an  apprentice  and  examine  and  determine  respecting  any  misbe- 
havior of  the  latter ;  and  if  the  complaint  appears  to  be  well  found- 
ed, may  by  warrant  conmiit  the  offender  to  the  house  of  correction, 
or  to  the  common  jail  of  the  county,  for  a  term  not  exceeding  one 
month,  there  to  be  employed  in  hard  labor,  and  to  be  solitarily 
confined ;  or  they  may,  by  a  certificate,  discharge  the  offender 
from  service  and  the  master  from  all  obligations  to  him. 

2  B.  S.,  159,  §§  30,  31. 

§  28.  Upon  complaint  of  any  apprentice  that  the  master  is  ^SetSrSS 
g(u\tj  of  cruelty,  misusage,  refusal  of  necessary  provision  or  ^Sm^SSu 
clothing,  or  any  other  violation  of  the  indenture  or  contract,  or  ™baiied. 
if  the  law  towards  such  apprentice,  any  two  of  such  oflScers  may 
compel  the  appearance  of  the  master,  and  examine  and  determine 
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tbe  oomplainti  and  by  certifiotte  midw  their  hands  diachaigeaKk 
penon  from  hk  obligation  of  aenioe. 

t  B.  &,  169,  §  83. 

Mittfla-  §  24.  Hie  preceding  three  aeotioBa  ah^  not  extend  to  an  ip- 
prentiee  whoee  maater  OT  biatrea  reeeiTed,  or  ia  entitled  to  reoeiii^ 
anypecaniaiycompenaationibrhiainatractioii;  but  inioeheiM^ 
a  joatice  of  the  peace  of  the  conn^,  or  any  mayor,  recordo^  or 
alderman  of  the  cityi  may,  on  complaint  of  either  party,  inquin 
into  the  nudter,  and  make  tnch  Mder  and  direetion  aa  ia  joaL  If 
the  diflSbdty  cannot  be  reconinled,  he  mnat  take  a  recogniaHiM 
from  the  party  complained  o(  to  appear  aA  the  next  court  of 
aeMona  of  the  coanty,  which  comt  iqpon  the  hearing  of  the  pn^ 
tieiH  may  diachaige  the  apprentice  by  order,  may  order  the  oob- 
aideration  of  the  indenture  to  be  refimded,  or  aeenritiM  thente 
to  be  canceled,  and  may  poniah  the  apprentioe^  if  gaQty  of  nui- 
behftfior,  aa  for  a  miademeanor. 

tB.a,i69^8gHBa 
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FBOCESDINQS    IN    SURROGATES*     COURTS    IK    RESPECT    TO 

GUARDIANS. 

[To  be  inserted  in  the  Code  of  Civil  Prooedurs.] 

Baanoir  I.  lifinora  over  14,  may  applj  to  surrogate  for  guardian. 

2.  Any  one  on  behalf  of  minor  under  14  may  apply. 

3.  Power  of  surrogate  to  inquire  into  nature  of  minor's  estate. 

4.  Bond. 

6.  Action  on  bond. 

6.  Provisions  respecting  bonds  of  guardians. 

V.  Guardian  to  account  annually. 

8.  Guardian  may  be  oompeilod  to  render  more  full  aoeoont 

9.  Accounting,  how  required. 

10.  Guardians  entitled  to  compensation. 

11.  Surrogate  may  discontinue  proceedings  against  g^nardian  for 

neglect 

12.  Appeals  from  orders  settling  accounts. 

13.  Resignation  of  guardian. 

14.  New  guardian  to  be  appointed. 

15.  Appeals  from  orders  respecting  guardians. 

16.  Citations  and  orders,  how  served. 

§  1.  A  minor  of  the  age  of  fourteen  years  may  petition  the  Minors  over 

surrogate  of  the  county  where  he  resides,  or,  in  case  of  a  non-  *PP'y  ^ 

resident,  the  surrogate  of  the  county  where  the  property  or  a  part  ^^  P**** 

thereof  is  situated,  for  the  appointment  of  a  general  guardian. 

The  minor  may  nominate  the  guardian  subject  to  the  approbation 

of  the  surrogate. 

2  R.  a,  160,  §  4. 

§  2.  Any  person,  on  behalf  of  a  minor  under  fourteen,  may  ^jj^affof ^ 
petition  the  surrogate  for  the  appointment  of  a  general  guardian,  "*J*''i4 
until  he  shall  arrive  at  the  age  of  fourteen  years,  and  until  another  n^7  ^ppiy* 
guardian  shall  be  appointed.     On  such  application,  it  is  the  duty 
of  the  surrogate  to  inform  himself  of  the  circumstances  of  the 
case,  and  for  this  purpose  if  the  relatives  of  the  child  residing  in 
the  county,  or  some  of  them,  be  not  present,  he  must  assign  a 
day  for  the  hearing,  and  direct  notice  thereof  to  be  given  to  such 
of  the  relatives  and  to  such  other  persons,  if  any,  as  he  deems 
it  proper  to  notify. 

2  R.  &,  151,  §  6,  and  Laws  of  1837,  ch.  460,  §  44.    Modi- 
fled  to  conform  to  the  decisions,  which  are  to  the  eflbot 
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that  ttie  apfOea&m  dMOiM  bB  fej  pettiaB  (DnttoDt. 


Dattoo,  8  jBw.  iV,  99);  dnt  it  ii  tfie  dntf  of  ttw  low 
rogate  to  MtaQr  Mmw  tf  of  tha  |Bci|aieCj  of  ttia  |r>> 
oeedmg  (Tnderiim  w.  DtmaiM,  9  Biiyi;  SM;  WbilB  t. 
Pooaarof,  1  Bv*^  6M);  that  tfaa  relatif«B  of  dia  inftat 
are  Doi  amnmniiwl  aa  partlea  to  dia  prooaadmg;  but 
inerdj  toenabla  Aaai  toartaml,  if  tliejtliiiik  pnfet, 
far  ihb  porpoaa  of  giiriD^  tba  aiinniaia  tht  nqiiirito 
infbnnatiaa  aa  to  ttia  Tafaie  of  tfaa  inftnt'a  preyartj, 

and  —  tn  thft  prnpiwtj  nf  Mjurnntrnp  A>  Mjnilii^M>t  ^ 

Suardlan  of  ttM  infiyit  (KeffiBforiL  Roa^  T  IWJis^  S6S; 
Cociiia  V.  Horn,  1  .^ta4^^  143);  dnt  tfaa  ammgato  hM 
power  to  dta  other  penona  baaidaa  lalatiiaa  (& jMril 
DawBOD,  3  .^04^.,  130);  and  tiiat  Im  maj  proceed  to 
m  hearing  oq  ttw  di^  ttw  petitkA  ia  pumutod,  tflu 
detenninea  that  Dolioe  to  die  rabtiffea  need  not  be 
gltren  (People  «.  WDooi,  ft  JBbriL,  1T8). 

Pewef         g  3.  Upon  sach  i^plicatioDa  the  aoirogile  his  the  ame  powa 


toinqnire     to  «HK>int  goaidiaiis  as  the  supreme  eoaiL     It  is  hk  doty  to 
«rmiifeor*a    inqnire  into  the  circnmstancea  of  the  minor,  and  ascertain  the 

amount  of  his  personal  property,  and  the  Talne  of  the  rents  and 

profits  of  his  real  property. 

From  a  R.  &,  151,  g  e.  The  daoaerelatinif  to  ttM  power 
to  cite  witnesses  is  omitted,  becMise  embraced  hi  subse- 
quent general  provisions. 

Bond.  §  4.  Before  appointment,  every  such  guardian  must  execute, 

and  file  with  the  surrogate,  a  bond  to  the  minor,  with  two  or 
more  suflicient  sureties,  to  be  approved  by  the  surrogate,  and  to 
be  jointly  and  severally  bound  in  a  penalty  of  not  less  than  twice 
the  value  of  the  personal  property,  and  of  the  value  of  the  rents 
and  profits  of  the  real  property.  The  bond  must  be  conditioned 
that  the  guardian  will  faithfully,  in  all  things,  discharge  the  trust 
reposed  in  him  as  such,  and  obey  all  lawful  orders  of  the  surro- 
gate touching  the  trust,  and  that  he  will  render  a  true  and  just 
account  of  all  moneys  and  property  received  by  him,  and  of  the 
application  thereof,  and  of  his  guardianship  in  all  respects,  to  any 
court  having  cognizance  thereof,  when  thereunto  required. 

From  2  R.  S.,  151,  §  8.  Modified  in  details  in  conformitj 
to  the  provisions  as  to  bonds  of  executors,  adminiS' 
trators,  Ac 
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529.  In  case  of  a  breach  of  tho  condition  an  action  may  be  AcUoaoa 
Ijionght  npon  it  when  the  snrrogate  so  directs,  by  the  guardum^i 
nucettOTf  tf  any  ha$  been  appointed,  if  wme^  (hen  by  the  ward. 

2R.&,161,g9.    ICodifledbj  adding  the  words  in  itaUca. 

§  30.  The  proyisions  of  sections  S!S2S!k? 

of  this  Code,  in  reference  to  the  ^^,;£. 
deposit  of  secnrities  with  the  snrrogate  in  part  to  supply  the  place 
of  secority  by  bond  where  the  estate  is  large ;  in  reference  to 
requiring  a  new  bond  or  new  sureties ;  to  releasing  sureties ;  to 
revocation  of  appointment  for  failure  to  comply ;  and  to  revoca- 
tion of  appointment  on  the  ground  of  misconduct  or  disqualifi* 
cation,  apply  to  the  case  of  guardians  appointed  by  a  surrogate. 

The  provisioiia  here  referred  to  substantially  correspond 
to  those  of  a  R  &,  162,  gg  14, 16;  Laws  of  1837. 633, 
ch.  460,  gg  46, 47, 48;  same  stat,  8  B.  a,  6th  ed.,  246, 
g  24)  for  which  they  are  substituted. 

g  81.  Every  general  guardian  appointed  by  a  surrogate  must  S|^£jJS| 
annually,  after  his  appointment,  so  long  as  any  of  the  estate  sbmsUj* 
remains  in  his  control,  file  in  the  oflSce  of  such  surrogate,  an  inven- 
tory and  account,  under  oath  of  his  guardianship,  and  of  the 
amount  of  property  received  by  him  and  remaining  in  his  hands, 
or  invested  by  him,  and  the  manner  and  nature  of  such  invest- 
ment, and  his  receipts  and  disbursements,  in  form  of  debtor  and 
creditor.  The  surrogate  must  annex  a  copy  of  this  section  to 
every  instrument  of  appointment  of  a  guardian  given  by  him. 

Laws  of  1887,  634,  dL  460,  g  67,  same  stat,  8  B.  a,  6th 
ed^  247,  g  86. 

§  82.  In  the  month  of  February  in  each  year,  each  surrogate  Oow^ 
most  examine  all  accounts  and  inventories  filed  during  the  pre-  ^[^^ 
ceding  year,  and  if  any  guardian  has  omitted  to  accounti  or  has  fUlaaoooat. 
rendered  an  insufficient  and  nnsatis&ctory  accounti  he  must  com- 
pel a  fbll  and  sufficient  account 

lAws  of  1887,  dL  460,  g  60;  same  stat,  8  &  a,  0th  ed, 
848,  g87. 

§  88.  Accountings  by  any  guardian,  appointed  by  a  surrogate,  tSmrS^ 
may  be  had  in  the  following  cases :  v*^ 

1.  After  the  ward's  arrival  at  full  age,  by  citation  issued  by  the 
snrrogate; 

S.  During  the  wanfs  mfaiorityi  hf  order  to  show  eanse,  istned 
on  the  qnpHoation  of  the  ward  or  any  relative; 

8&at  182,111. 
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t.  After fbe  wild  hataniTed  iilM  ag^ or fli« gnnfin In 
been  npeiMded  in  hk  tnigt»  by  dtatiQii  iawwd  w  theifplijMHwf 
to  the  waid  or  to  the  new  gnardiaii; 

4.  On applieatum of . any  nrelgr,  19011  the gnaidiaii^  bondpor 
of  the  legal  repreaentatirea  of  aaoh  aoie^ ; 

6.  B7  the  amrogrte  in  hia  diacratkm  at  any  tinie. 

SobiKTiikMis  4  ud  5  aie  new. 

§  84.  Gnaidiana  are  entitled  to  oomponMtiOa  and  leUnW' 
ment  of  eipeDaea^  in  like  manner  with  eieentoa  and;  adiriaia<' 
tvatoo^  aooording  to  aeetion         ofthiaCodau 

a  B.  a,  i(»»  8  as. 

i>»^|^  §  8ff.  The  aurogate  may  diaoontinne  pioeeediiiga  takoa  if 
him  to  compel  an  aooonnti  on  payment  rf  all  eoata  which  haia 
accmed  in  consequence  of  the  gnardian'a  neglect 

lAwi  (tf  ISST,  oh.  460,  8  60;  nme  itat,  8  B.  a,  ifli  id, 

MS,  sat. 


nattflifl  to 
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tionof 
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§  88.  Appeals  from  the  final  order  of  the  annogste^  on  the 

settlement  of  a  guardian's  account,  may  be  made  to  the  suprems 
court,  in  the  same  manner  and  time,  and  with  the  same  effect^  ai 
in  the  case  of  administrators. 

2  B.  a,  152,  §  13. 

§  87.  On  the  verified  petition  of  a  gaardian  setting  forth  bis 
reasons  for  wishing  to  resign,  the  surrogate  who  appointed  him 
may,  in  his  discretion,  by  order,  require  the  ward  and  his  next  of 
kin,  if  any  there  are  of  full  ago  within  the  county,  to  show  cause 
why  the  resignation  should  not  be  accepted,  and  on  due  service 
thereof^  and  after  appointing  some  discreet  and  competent  person 
to  appear  and  attend  to  the  ward's  interests,  who  shall  consent  in 
writing  to  such  appointment,  and  hearing  any  persons  who  mav 
desire  to  be  heard  on  behalf  of  the  ward,  and  receiving  from  the 
guardian  a  full  account  according  to  section  ,  the  surrogate  may, 
in  his  discretion,  and  if  satisfied  that  the  guardian  has  been  faith- 
ful and  l)as  truly  accounted,  proceed  as  hereinbefore  prescribed, 
to  appoint  a  new  guardian  upon  such  conditions  as  he  shall  jndge 
proper  for  the  security  of  the  estate,  and  order  a  delivery  of  the 
property  and  papers  accordingly,  requiring  the  guardian  to  take 
duplicate  receipts  therefor ;  and,  on  one  of  such  receipts  being  filed 
with  the  surrogate,  he  may  accept  the  resignation  of  the  gnardiaOi 
and  dischaige  him  from  the  trust    But  the  guardian  so  dischars^ 
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and  bis  soreties  are  still  liable  in  relation  to  all  matters  connected 
witb  tbe  trust  before  the  resignation* 

Laws  of  1837,  ch.  460,  g§  61-56;  3  B.  a,  6th  ed^  246, 
§§29-34. 

§  88.  On  remoying  a  guardian,  tbe  surrogate  may  proceed  to  ?^^g^ 

appoint  a  new  one,  in  the  same  manner  as  if  none  had  been  ap-  appointed. 

pointed. 

2  R.  &,  163,  §  11 

§  89.  Within  six  months  after  an  order  made  by  a  surrogate  App«aif 

•    .«  A.    •        A.  •  J*  front  ordfFS 

appointmg  or  remoYing  or  refusing  to  remove  a  guardian,  any  napectiDg 
person  interested,  or  the  guardian  removed,  may  appeal  to  the  •'*""■"•* 
supreme  courts  which  may  make  such  order  for  notifying  the  ad- 
yerse  party,  and  for  correcting  any  such  proceedings,  as  may  be 
just.  But  no  appeal  by  a  guardian  from  the  order  of  a  surro- 
gate removing  him  may  in  any  wise  affect  such  order,  until  the 
same  is  reversed. 

2  R  &,  163,  §g  18,  19. 

§  40.  Citations  and  orders  are  to  be  served  in  the  mode  pre-  oitttloas 
scribed  by  section         of  this  Code.  bow  Mrrol 

This  modifies  the  time  and  mode  of  serving  the  cita- 
tion fh>m  that  prescribed  by  2  R  S.,  162,  §  16;  Laws 
of  1837,  632,  chap.  460,  §  46;  but  secures  uniformity  of 
practioe. 
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UXJSEDJNQB   RELATING    TO   THB    ESTATES  OF    DECEASED 

PERSONS. 

[To  be  inserted  in  the  Code  of  Civil  Procedure.] 

I/H^PTSB    I.  The  settlement  of  the  estates  of  deceased  persons. 

U.  Liability  of  heirs,  devisees,  legatees  and  others,  for 
debts  of  the  decedent. 

m.  The  surrogate's  courts  and  proceedings  therein, 

IV.  Appeals. 

Note. — ^The  Commissioners  here  present  the  entire 
body  of  the  existlDg  statutory  law  of  the  state,  relative 
to  proceedlDgs  in  settlement  of  the  estates  of  deceased 
personfli,  collated  from  the  Revised  Statutes  and  the 
Session  Laws,  with  such  modifications  and  additions  as 
will  tend,  in  their  judgment,  to  the  improvement  and 
simplification  of  the  system.  Oeneral  principles  es- 
tablished by  judicial  decisions  have  been  incorporated, 
and  in  some  cases  where  the  rule  was  uncertain,  it  has 
been  expressly  settled.  The  portion  of  the  Revised  Sta- 
tutes relating  to  this  branch  of  the  law  has  been  the 
subject  of  (Sequent  legislation,  and  the  oongruity  of  the 
system  has  been  so  materially  impaired  that  a  new  re* 
vision  would  seem  to  be  a  work  of  great  public  utility. 
Care  has  been  taken  to  make  no  change  when  the  pro- 
priety was  not  dearly  indicated. 

More  certainty  is  given  to  titles  derived  IVom  heirs  and 
devisees  by  limiting  the  duration  of  liens  of  creditors, 
and  requiring  notice  of  the  probate  of  a  will  to  be  filed 
with  the  County  Clerk.  Provisions  are  inserted  relating 
to  the  probate  of  wiUs,  giving  it  the  same  efieot  over  real  as 
over  personal  estate ;  the  sale  of  real  estate ;  the  powers 
of  executors,  administrators,  testamentary  trustees  and 
collectors;  the  supervision  of  their  conduct  and  accounts. 
These  are  some  of  the  important  topics  which  have  been 
In  many  respects  the  subjects  of  changes  and  additions. 
The  notes  to  the  sections  explafai  which  axe  new  or  modi- 
fled,  and  the  sources  fWmi  which  those  smbodying  th« 
existing  law  are  takeo. 
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GELAPTBB  L 

TBM  SRTLSiaSEIT  OF  THE  MCAfIB  OF  DSOBASID  PKMOBL 
AxaaiM   L  Juriadiotioii  of  lanogrtM  ov«r 


n.  FkobiteL 
TTT-  A]legalioii& 
IT.  Letten  tettementaiy. 
y.  Letten  of  adminlitniftbn  with  tho  win 
TI  Letten  of  admiiiiitntkiD. 
YIL  Letten  of  ooDeodoa. 

Vm.  GeOflnl  ptOTirioOl  M  to  iBttSHL 

EL  Awoti  «nd  inTentoriea.         ^ 
X  Fayment  of  debte  and  ]^giflie%  and  diatrilmlim  of 

XL  Aooountiiig. 

Zn.  Powen  and  dolMB  of  ezaoofton  and  ftdndiiatnlonL 
XTTT,  Sale  of  real  property  ibr  payment  of  debla. 


ARTICLE  L 

JUBISDICnOK    OF    SUBBOOAXES    OYEB    XBTAXB8    OF    DSGSASID 

PEBS0N8. 

SiOTiov  1.  What  Borrogate  has  jurisdiction  of  the  estate. 

2.  Surrogate  first  aoquiring  juriadiction  to  have  ezdaaiTe  jum- 
diction. 

^hen^        §  ^*   ^®   Burrogate  of  each  county  haa  sole  and  excInsiTe 
j^Iucti^  jarisdiction  within  his  county  to  take  the  proof  of  wills  and  to 
of  a  deeett-  grant  letters  testamentary,  letters  of  administration  with  the  will 
annexed  and  in  cases  of  intestacy,  in  the  following  cases : 

1.  Where  the  decedent  at,  or  immediately  preyions  to,  hit 
death,  was  an  inhabitant  of  the  county  of  such  surrogate,  in  what- 
ever place  such  death  may  have  happened ; 

2.  Where  the  decedent^  not  being  an  inhabitant  of  this  state, 
died  in  the  county  of  such  surrogate,  leaving  assets  in  the  states 
or  assets  of  such  decedent  thereafter  come  into  the  state ; 

8.  Where  the  decedent^  not  being  an  inhabitant  of  Ihk  states 
died  out  of  the  atate^  leaving  asaeta  in  the  eoonty  of.  aaoh  anno* 
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gate,  or  assetB  of  such  decedent  thereafter  come  into  the  comity 
of  such  surrogate ; 

4.  Where  no  sorrogate  has  gained  jorisdiction  under  either  of 
the  preceding  clauses,  and  any  real  property,  belonging  to  snch 
decedent  at  the  time  of  his  death,  is  situated  in  the  county  of 
such  surrogate. 

In  the  cases  provided  under  subdivisions  3  and  4,  the  surrogate 
who  first  exercises  jurisdiction,  thereby  acquires  sole  and  exclu- 
sive jurisdiction  over  the  decedent's  estate. 

Laws  of  1837,  460,  §  1;  same  stat,  2  B.  a,  6th  ed.,  362, 
§2. 

§  2.   Where  a  surrogate  has   acquired  jurisdiction,  he  has  Sonogata 
exclusive  jurisdiction  over  the  personal  representatives,  and  the  ingjturudio- 
power  of  ffrantimp  letters  testamentary,  and  of  administration  with  exduiTe 
the  will  annexed,  and  of  administration,  together  with  all  other 
powers  granted  to  surrogates  in  relation  to  the  estates  of  deceased 
persons,  by  the  provisions  of  this  Code. 

2  B.  &,  223,  §  12. 


ARTICLE  n. 

PBOBATB. 

SionoH   1.  Who  may  apply  for  probate.  .     '^ 

2.  What  to  be  shown  on  applicatioiL 

3.  Oitation  to  attend  probate. 

4.  Proof  of  service ;  ftirther  citation. 
6.  Witnesses,  how  examined. 

6.  What  witnesses. 

1.  When  all  the  witnesses  to  be  examined. 

8.  Certain  witnesses  indispensable. 

9.  Proof  of  handwriting. 

10.  Proof  of  lost  or  destroyed  will. 

11.  Proof  by  exemplified  copy  of  foreign  record. 
>   12.  Proof  by  commission. 

13.  Will  to  be  recorded. 

14.  Surrogate  to  enter  in  his  minutes  his  decision. 
16.  Probate,  how  far  conclusive. 

16.  Proved  will  may  be  read  in  evidence. 

17.  Records  of  former  court  of  probate. 

18.  Records  of  wills  proved  in  chancery  or  supreme  court 

19.  Recording  exemplified  copies  in  different  counties. 

20.  Wills,  when  and  to  whom  to  be  returned. 

§  3.  Any  executor,  devisee  or  legatee  named  in  any  will,  or  who  may 
any  other  person  interested  in  ibe  estate,  may  at  any  time  after  wSSitoT 


Whattobt 
■hown  on 
applicfttioD. 
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the  death  of  the  testator,  apply  to  the  surrogate  having  jorisdic 
tioD,  to  have  the  will  proved,  whether  the  same  is  in  writing,  in 
his  possession  or  not,  or  is  lost  or  destroyed,  or  beyond  the  jnris 
diction  of  the  state,  or  a  nnncnpative  will. 

From  Laws  of  1837,  ch.  460,  §  4;  same  statate  in  3  R 
&,  6th  ed.,  146,  *§  49. 

§  4.  On  application  to  the  surrogate,  he  mnst  ascertain : 

1.  The  names  and  residence  of  all  parties  who  would  be  entitled 
to  succeed  to  property  of  the  decedent,  under  the  provisions  of 
the  Civil  Code,  or  that  upon  diligent  inquiry  the  same  cannot  b« 
ascertained ; 

2.  Which  of  the  parties  in  interest  are  minors,  and  the  names 
and  residence  of  their  general  guardians.  K  there  is  no  general 
guardian  within  this  state,  the  surrogate  must,  by  order,  appoint 
a  special  guardian  for  such  minor,  to  act  in  the  proceeding,  whose 
written  consent  to  serve  must  be  filed  with  the  surrogate.  The 
testamentary  guardian  named  in  the  will  to  be  proved,  cannot  for 
this  purpose  be  deemed  a  general  guardian,  and  cannot  be  ap- 
pointed special  guardian. 

Laws  of  1837,  ch.  460,  §§  6,  6;  same  stat,  3  R.  a,  Bth 
ed.,  146,  *§§  60,  51. 


Citotlon  t< 
probate. 


Proof  of 
eerrlce. 


§  5.  The  surrogate  must  thereupon  issue  a  citation,  requiring 
the  parties  in  interest,  at  a  time  and  place  therein  mentioned,  to 
appear  and  attend  the  probate.  The  citation  must  state  who  has 
applied  for  the  probate,  and  whether  the  will  relates  exclusively 
to  either  real  or  personal  property,  or  to  both.  It  must  be 
directed  to  the  parties  in  interest  by  name,  stating  their  residence, 
or  if  any  of  them  are  minors,  to  tlieir  guardians,  by  name,  stating 
their  residence;  and  if  the  name  or  residence  of  any  party  in 
interest,  or  guardian,  cannot  be  ascertained,  such  fact  must  also 
be  stated.  If  it  is  not  shown  to  the  surrogate  by  aflBdavit  of  the 
applicant,  or  other  written  proof,  that  the  decedent  left  surviving 
him,  heirs,  husband,  widow  or  next  of  kin,  the  citation  must  be 
directed  to  the  attorney-general. 

Laws  of  1837,  ch.  460,  §  7 ;  same  stat,  3  R.  S.,  6th  ed^ 
147,  *§  52.  The  latter  provision  is  adopted  from  2  R. 
a,  76,  g  37. 

§  6.  Before  proceeding  to  take  the  proof  of  any  will,  the  sur- 
rogate must  require  satisfactory  evidence,  by  affidavit,  of  the  due 
service  of  the  citation.    If  the  same  has  not  been  duly  served  on 
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all  iho  parties  in  interest,  the  surrogate  may  adjourn  the  proceed-  Farther 

ings  and  issue  a  further  citation  for  the  purpose  of  bringing  in  ^'^^o'^* 

such  parties. 

Laws  of  1837,  ch.  460,  §  9 ;  same  Stat,  3  B.  S^  6th  ed., 
148,  *§  65. 

« 

§  7.  Upon  proof  made  of  the  due  service  of  the  citation,  the  witnetset, 

surrogate  must  cause  the  witnesses  to  be  examined  before  him,  mined. 

and  take  the  proofe  and  examinations  in  writing,  which  must  be 

subscribed  by  the  witnesses  and  certified  by  the  surrogate. 

Laws  of  1837,  ch.  460,  §  10,  first  clause;  same  stat,  in 
3  B.  S.,  5th  ed.,  148,  §  56. 

8  8.  Two  at  least  of  the  witnesses  to  the  will,  if  so  many  are  What 
.        witnesMt. 
living  in  this  state,  and  of  sound  mind  and  competent  to  testify, 

and  are  not  disabled  from  sickness,  age  or  infirmity  f^om  attend- 
ing, must  be  produced  and  examined ;  and  the  death,  absence, 
incompetence,  insanity,  sickness  or  other  infirmity  of  any  of  them, 
must  be  satisfactorily  shown  to  the  surrogate. 

Laws  of  1837,  ch.  460,  §  10,  latter  clauses;  same  Stat,  3 
E.  S.,  249,  ♦§  54. 

§  9.  If  any  party  in  interest  requests  all  the  witnesses  to  such  2? witaet- 
will,  or  any  other  witness  whose  testimony  the  surrogate  is  satis-  iS^*?A. 
fied  is  material,  if  living  in  this  state,  and  of  sound  mind  and  com- 
petent to  testify,  and  not  disabled  from  age,  sickness  or  infirmity 
from  attending,  must  be  produced  and  examined  ;  and  the  death, 
absence,  incompetence,  insanity,  sickness  or  other  infirmity  of 
any  of  them,  must  be  satisfactorily  shown  to  the  surrogate  before 
taking  such  proof  without  them.  But  the  surrogate  must  ex- 
amine an  aged,  sick  or  infirm  witness,  or  cause  the  examination 
to  be  made  by  another  surrogate,  as  directed  by  the  provisions 
of  this  Code,  relating  to  proceedings  in  surrogates'  courts. 

From  Laws  of  1837,  eh.  460,  §  11 ;  same  stat,  3  B.  S^ 
5th  ed.,  148,  *67,  as  amended  bj  Laws  of  1841,  ch.  129, 
§  11 ;  same  stat,  3  R.  S.,  5th  ed.,  149,  *§  63. 

§  10.  No  will  can  be  deemed  proved,  until  the  witnesses  to  the  Cerufnwit- 

...  ,  nesses  In- 

same,  residing  within  this  state  at  the  time  of  such  proo(  of  dispenBabla 
sound  mind  and  competent  to  testify,  have  been  examined ;  and 
in  all  cases  the  oath  of  the  person  who  received  the  will  from  the 
testator,  if  he  can  be  produced,  together  with  the  oath  of  the 
person  presenting  the  same  for  probate,  stating  the  circumstances 
of  the  execution,  the  delivery  and  the  possession  thereof  may  be 
requiced.    The  surrogate  may  also  examine  the  parties  propoond- 


IS^i^       §12.  WhMiftwmkloift«raalMydlV««iiH*«rd6i^ 

tkmoi,  sndtoertdilUiaeMBe;  ImI  k  chom*  te  ateitted  to 
pioUile  waikm  prored  to  have  leoi  ni  filiif  «t  tte  deidi  of 
the  tettetoTy  or  to  hsre  been  accidentaBy  or  fendaleHdj  deitray- 
ed  in  his  lifetime,  oor  onleaB  its  provisioiis  are  dearly  and  dia- 
tinctlj  prored  by  at  least  two  credible  witiiesBeai  a  coirect  copy 
or  draft  being  deemed  equivalent  to  one  witness. 

Proof  1^  §  13'  l^c  ^ill  of  a  person  residing  out  of  this  state  which  has 

emot  heen  duly  admitted  to  probate  in  the  state  or  coontry  where  he 
reoo£  ^a>  domiciled,  must  be  admitted  to  probate  as  a  will  of  personal 
property,  upon  the  production  of  a  duly  exemplified  or  authenti- 
cated copy  of  such  will  and  probate,  under  the  seal  of  the  court  in 
which  the  same  was  proved,  and  as  a  will  of  real  property  when- 
ever the  proofe  show  that  it  was  executed  in  conformity  to  the 
laws  of  this  state. 

Proof  bj  §  14«  A.  will,   whether  in  writing,  and  in  possession  of  the 

SJUSJ'**'  applicant  for  probate,  or  lost,  or  destroyed,  or  without  the  state, 
or  a  will,  the  witnesses  whereto  reside  without  the  state,  or  a 
nuncupative  will,  may  be  proved  upon  commission  to  be  issued 
by  the  surrogate  having  jurisdiction.  The  commissioner  must 
take  the  proo&  and  examinations  in  writing,  which  must  be  sub- 
scribed by  the  witnesses  and  certified  by  the  commissioner. 

Modified  firom  2  B.  &,  67,  §  63. 
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§  16.  If  it  appears  to  the  surrogate,  from  the  proo&  duly  wn^  when 
taken  in  any  of  the  modes  hereinbefore  prescribed,  that  the  will  recorded, 
was  duly  executed,  and  is  valid  as  the  last  will  and  testament 
of  the  testator,  it  must  be  admitted  to  probate,  and  together 
with  the  proo&  and  examinations  so  taken  must  be  recorded  in  a 
book  to  be  provided  by  the  surrogate,  as  a  will  of  real  or  personal 
property,  or  both ;  and  the  record  thereof  certified  by  him.  If 
the  will  is  denied  probate,  the  proofs  and  examinations  must  be 
-entered  in  the  surrogate's  minutes. 

From  2  B.  S.,  58,  §  14;  as  amended,  Laws  of  1837,  ch. 
460,  §  18 ;  same  stat  in  3  B.  a,  6th  ed.,  160,  g  67. 

§  16.  The  surrogate  must  enter  in  his  minutes  his  decision  ^raS^ 
concerning  the  suflSciency  of  the  proof,  or  the  validity,  of  any  wlSdSan 
will  offered  for  probate ;  and  in  case  he  decides  against  the  suffi- 
ciency of  the  proof,  or  the  validity,  of  any  such  will,  he  must, 
without  fee  or  charge,  state  the  grounds  upon  which  the  decision 
is  made,  if  required  by  either  party. 

Laws  of  1837,  ch.  460,  §  22;  same  stat.,  3  R.  &,  6th  ed., 
150,  §  69. 

8  17.  Such  record  and  probate,  whether  the  will  is  a  will  of  frohate, 

^  *  '  how  flur 

real  or  personal  property,  or  both,  is  conclusive  evidence  of  the  conduaive. 
validity  of  the  will,  until  it  is  reversed  on  appeal,  or  revoked  by 
the  surrogate,  or  the  will  is  declared  void  by  a  competent  tribunal. 

2  R.  S.  61,  §  29 ;  extended  to  include  wills  of  real  property. 

§  18.  Every  will,  so  proved,  must  have  a  certificate  of  such  Prored  win 
proof  indorsed  upon  the  original  will,  or  upon  the  exemplified  ineyidence. 
copy  or  other  proof  of  its  contents,  which  is  admitted  to  probate, 
signed  by  the  surrogate,  and  attested  by  his  seal  of  office,  and 
may  be  read  in  evidence  without  further  proof  thereof.  The 
record  of  such  will,  so  made,  and  the  exemplification  of  such  will 
by  the  surrogate,  in  whose  custody  the  same  may  be,  must  be 
received  in  evidence,  and  has  the  same  effect  in  all  cases  as  the 
original  will  would  have,  if  produced  and  proved. 

2  R.  S.,  58,  §  15 ;  as  amended,  Laws  of  1837,  ch.  460, 
§  18 ;  same  stat,  3  R.  S.,  5th  ed.,  150,  g  67. 

§  19.  The  exemplification  of  the  record  of  any  last  will  and  Record  of 
testament,  proved  before  the  judge  of  the  former  court  of  pro-  court  of 
bates,  and  recorded  in  his  office,  before  the  first  day  of  January, 
one  thousand  seven  hundred  and  eighty-five,  certified  under  the 
seal  of  the  officer  in  whose  custody  such  record  may  be,  must 
be  received  in  evidence  in  all  cases,  after  it  has  been  made  to 
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appear  Uiat  diligent  and  froiUesB  search  has  been  made  for  the 

original  will 

2  B.  S.,  68,  §  20. 

Reoordi  of       g  20.  Every  will  or  copy  proved  by  commission  lasaed  ont  of 
▼ed  in  the  late  court  of  chancery,  or  out  of  the  sapreme  cout  before  tHe 

cliancery  or  * 

Bapreme       time  at  which  this  Code  takes  effect,  most  have  a  certificate  of 

court. 

snch  proof  indorsed  thereon,  signed  by  the  clerk,  and  attested  bj 
the  seal  of  the  court,  and  may  then  be  read  in  evidence  without 
further  proof  thereof;  and  every  record  so  made,  or  an  exempli- 
fication thereof  must  be  received  in  evidence,  and  has  the  same 
effect  in  all  cases  as  the  original  will  would  have,  if  produced  and 
proved,  and  may  in  like  manner  be  repelled  by  contrary  proot 

From  2  B.  S.,  67,  §  66. 

Record!^  §  21.  The  clerks  of  the  supreme  court,  and  the  surrogates  of 
copies  in  the  several  counties,  may  make  exemplified  copies  of  any  will, 
coontiM.  proved  in  their  respective  courts,  together  with  all  the  notices, 
citations  and  proofe  relating  to  the  same,  and  such  exemplified 
copies  may  be  recorded  in  .the  book  kept  for  recording  wills,  bj 
the  surrogate  of  any  county  in  which  any  real  property  of  the 
testator  is  situated. 

Laws  of  1837,  eh.  460,  §  66. 

Wills, whep  §  22.  All  wills,  whenever  proved  according  to  law,  except  such 
whom  to  bo  as  are  required  to  be  deposited,  must,  after  being  recorded,  be 
returned  upon  demand  to  the  person  who  delivered  the  same,  or 
in  case  of  his  death,  insanity  or  removal  from  the  state,  to  any 
devisee  named  in  such  will,  or  to  the  heirs  or  assigns  of  such 
devisee ;  or  if  the  same  relate  to  personal  estate  only,  to  any  act- 
ing executor  of  such  will,  or  administrator  with  the  will  annexed, 
or  to  a  legatee  named  therein. 

2  R.  S.,  66,  §  54. 
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ARTICLE  m, 

ALLEGATIOKS. 

SicnoN  23.  Oontesting  on  allegations  after  probate. 

24.  Issuing:  citation. 

25.  Proceedings  on  the  return. 

26.  Executor,  Ac.,  to  suspend  his  proceedings. 

27.  Determination  of  the  proceedings. 

28.  Notice  of  revocation. 

29.  Executor,  &c.,  to  account 

§  23.  Notwithstanding  a  will  may  have  been  admitted  to  pro-  Oontettuf 

bate,  any  party  in  interest  may,  at  any  time  within  one  year  after  tionsSter 

probate,  file  in  the  oflSce  of  the  surrogate  who  admitted  the  will  ^"* 

to  probate,  his  allegations  in  writing,  against  the  competency  of 

the  proof. 

2  B.  S.,  61,  §§  30,  31. 

§  24.  The  surrogate  must  Uien  issue  a  citation  to  the  personal  ittning 
representatives,  and  to  all  the  devisees  and  legatees  named  in  the 
will,  residing  in  this  state,  or  their  guardians,  if  any  of  them  are 
minors,  or  their  successors,  if  any  of  them  are  dead,  requiring 
them  to  appear  at  his  office,  to  sustain  the  probate  of  such  will. 

2  R.  S.,  61,  §  32. 


IngB 
reto] 


iim. 


§  25.  At  the  time  appointed,  the  surrogate  must  proceed  as  in  ^jf^u,, 
the  case  of  an  original  probate,  to  hear  the  proofs,  after  due  proof 
is  made  of  the  service  of  the  citation.  If  any  legatees  or  devisees 
named  in  the  will  contested  are  minors,  and  have  no  general 
guardian  within  the  state,  he  must  appoint  guardians  to  take  care 
of  their  interests  in  the  controversy,  as  provided  in  section  4  of 
this  Code. 

All  the  provisions  in  relation  to  the  examination  of  witnesses 
within  or  without  the  state,  in  proceedings  for  an  original  probate, 
apply  to  proofs  on  allegations. 

2  B.  a,  62,  §  34. 

§  26.  After  the  service  of  the  citation,  the  personal  representa-  Sf*^)*"* 
tives  must  suspend  all  proceedings  in  relation  to  the  estate  of  the  PSlJ^Jiu,-- 
testator,  except  the  preservation  of  the  property,  the  collection 
and  recovery  of  moneys,  the  payment  of  debts,  and  such  other 
acts  as  may  be  directed  by  the  surrogate,  until  a  decision  is  had 
in  the  proceeding. 

8  B.  S.,  62,  §  33. 
66 
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§  27.  J£,  npou  hearing  the  proofe,  the  sarrogate  decides  tbt 
•ach  will  is  not  sufficiently  proved  to  have  been  the  last  will  and 
testament  of  the  testator,  he  most  revoke  the  probate  thereof; 
if  otherwise,  he  must  confirm  such  probate.  Upon  anj  sock 
hearing  before  the  surrogate,  the  depositions  of  witnesses  taken  on 
the  probate,  and  who  may  be  dead,  insane,  or  incompetent,  mxj 
be  received  in  evidence. 

2  B.  a,  62,  §§  35,  36. 

§28.  If  the  surrogate  revokes  the  probate,  he  must  record  sod 
certify  the  revocation  in  the  same  manner  as  a  probate;  and  cause 
notice  to  be  served  immediately  upon  the  personal  representatives, 
and  to  be  published  for  three  weeks  in  a  newspaper  printed  in  the 
county,  if  there  is  one. 

2  R.  S.,  62,  §  37. 

§  29.  The  powers  of  the  personal  representatives  cease,  upon 
being  served  with  such  notice ;  and  they  must  account  to  the  suc- 
cessors of  the  decedent  for  ali  property  received  by  them.  Bot 
they  are  not  liable  for  any  act  done  by  them  in  good  faith,  pre- 
vious to  the  service  upon  them  of  the  citation,  nor  for  any  act 
mentioned  in  section  26  done  in  good  faith,  previous  to  the  service 
of  the  notice  of  revocation. 

2  R  S.,  62,  §  38. 


ARTICLE  IV. 


Snrrogate 
may  prant 
letters. 


LETTERS    TESTAMENTARY. 

Section  30.  Surrogate  may  grant  letters. 

31.  Wlio  is  disqualiiied  to  serve  as  executor. 

32.  Surrogate  to  inquire  into  objections,  and  in  certain  cases  to 

require  bond. 

33.  Bond  by  representative  suing  for  act  causing  decedent's  dectL 

34.  Married  women. 

35.  Renunciation,  revocation  thereof. 

36.  Order  to  show  cause  wliy  executor  should  not  be  deemed  to 

have  renounced. 

§  30.  TIic  surrogate  who  has  admitted  a  will  to  probate  may, 
at  any  time  after  the  will  is  proved,  graiit  letters  testamentarv 
thereon  to  tlie  executors  name<i  therein,  who  are  competent  by 
law  to  serve,  and  who  appear  and  qualify,  unless  some  party  in- 
terested in  the  estate  makes  affidavit  stating  that  be  is  advised 
and  believes  that  there  are  just  and  substantial  objections  to  grant- 
ing such  letters  to  one  or  more  of  the  executors,  and  that  he 
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intends  to  file  snch  objections;  whereupon  the  surrogate  mast, 
npon  the  filing  of  the  affidavit,  stay  the  granting  of  letters  testa- 
mentary at  least  thirty  days,  unless  the  matter  be  sooner  disposed 

of. 

2  B.  S.,  69,  §  1;  and  Laws  of  1837,  460,  g  22. 

§  31.  The  surrogate  may  not  issue  letters  testamentary  to  any  Who  it  dit- 
person  who,  at  the  time  of  appl3ring  to  qualify,  is :  Mrre  as 

1.  Under  the  age  of  twenty-one  years; 

2.  An  alien,  being,  or  about  to  become,  a  non-resident  of  this 
state; 

3.  A  person  who  has  been  convicted  of  an  infamous  crime ; 

4.  Who,  upon  proo(  is  adjudged  by  the  surrogate  incompetent 
to  execute  the  duties  of  such  trust,  by  reason  of  drunkenness, 
improvidence  or  want  of  understanding ; 

5.  Who  fails  to  take  the  oath,  or  to  file  the  consent  prescribed 
by  law,  or  give  the  bond  which  may  bo  required  by  the  surrogate, 
as  hereinafter  provided ; 

.  6.  Who  has  renounced,  and  has  not  duly  retracted  his  renun- 
ciation, as  hereinafter  provided. 

2  B.  S.,  69,  §  3;  as  amended,  Laws  of  1830,  230,  §  11, 

§  32.  If  objections  are  made,  by  any  person  interested  in  the  sorrogate 
estate,  against  granting  letters  to  one  or  more  of  the  executors  iSto  objM- 
named  in  the  will,  the  surrogate  must  inquire  into  the  same ;  and  ^^^"^ 
if  they  are  found  valid,  letters  shall  not  be  issued  to  such  person, 
except  that  if  the  only  valid  objection  is  that  such  person  is,  or  is 
about  to  become,  a  non-resident  of  this  state,  or  that  his  circum- 
stances would  not,  in  the  opinion  of  the  surrogate,  afford  adequate 
security  for  the  due  administration  of  the  estate,  he  must  grant 
letters  testamentary  to  such  person,  upon  his  giving  a  bond,  as  And  in  cer- 
required  by  section  57,  within  a  reasonable  time.    A  testator  has  to  require 
no  power  to  dispense  with  the  security  which  may  be  required  by 
the  surrogate  under  this  section. 

2  R  S.,  70,  §g  6,  7.    The  last  provision  is  new. 

§  33.  Where  a  personal  representative  brings  an  action  under  Bond  by 

section      ,  the  surrogate  may,  m  h]s  discretion,  require  him  to  tive  suing 

give  a  bond  for  the  faithful  discharge  of  his  duty  in  the  collection  ing  deoe- 
and  distribution  of  such  demand,  in  addition  to  the  bonds  required         *  *** 
by  other  provisions  of  this  title.    The  provisions  of  sections  58, 
59,  60  and  61  apply  to  bonds  required  under  this  section. 
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§  34.  No  letters  testamentary  may  be  issoed  to  ft  married  woman 
unless  her  husband  consents  thereto ;  and  if  an  executrix  marries, 
the  surrogate  must  revoke  her  letters  on  objection  of  any  psrtj 
interested,  unless  her  husband  consents  to  her  acting.  Such  con- 
sent must  be  by  a  writing  to  be  filed  with  the  aarrogate ;  and  on 
griving  it  they  are  both  jointly  responsible  as  executors. 

2  R.  S.,  69f  §  4.  Perhaps  this  and  similar  sections  are  do 
longer  appropriate  under  the  amendment  of  the  law 
relating  to  married  women. 

§  35.  Any  person  appointed  executor  may  renounce  the  office 
by  a  writing,  to  be  signed  by  him  and  attested  by  one  witness, 
and  on  the  same  being  proved  to  the  satisfaction  of  the  surrogate 
it  shall  be  filed  and  recorded.  Such  renunciation  may  be  re- 
tracted by  a  writing,  executed,  proved,  filed  and  recorded^  in  a 
similar  manner,  at  any  time  before  letters  testamentary  or  of  td- 
ministration  with  the  will  annexed  have  been  issued,  or  after  thej 
have  been  issued,  if  there  is  no  acting  executor  or  administrator, 
and  the  administration  of  the  estate  is  not  completed ;  and  there- 
upon letters  testamentary  may  be  issued  to  such  person. 

The  first  provision  of  this  section  is  firom  2  R.  &,  tO, 
§  8.    The  latter  is  new. 

§  36.  If  any  person  appointed  executor  does  not  qualify  oi 
renounce  within  thirty  days  after  the  will  is  admitted  to  probate, 
the  surrogate  shall,  upon  application  of  any  other  executor,  or 
any  party  interested,  issue  an  order  to  such  person  to  shjow  cause 
why  he  should  not  be  deemed  to  have  renounced.  If  upon  due 
service  he  docs  not  qualify,  within  such  time  as  is  allowed  by  tJic 
surrogate,  an  order  must  be  entered  decreeing  that  such  person 
has  renounced  his  appointment  as  executor.  Such  order  may  be 
revoked  by  the  surrogate  at  any  time  before  letters  testamentary 
or  of  administration,  with  the  will  annexed,  have  been  issued,  or 
after  they  have  been  issued,  if  there  is  no  acting  executor  or  ad- 
ministrator, and  the  administration  of  the  estate  is  not  complete*! ; 
and  thereupon  letters  testamentar}'  may  be  issued  to  such  person. 

2  R.  S.,  70,  g§  9,  12.     Extended  to  allow  a  revocation 
after  issue  of  letters. 


APPENDIX  D.  xxxiii 


ARTICLE  V. 

LSTTEBS  OF  ADMINISTRATION  WITH  THE  WILL  ANNEXED. 

Sbotion  37.  When  maj  be  issued,  and  to  whom. 

38.  Foreign  will. 

39.  Married  woman. 

40.  Further  provisions. 

41.  Powers  of  administrator,  with  the  will  annexed. 

8  37.  If  there  are  no  executors  appointed  in  the  will,  or  if,  at  When  may 
any  time,  by  reason  of  death,  incompetency  adjndgcd  by  the  sar-  and  to 
rogatc,  renunciation,  actual  or  decreed,  or  revocation,  there  is  no 
executor  or  administrator,  with  the  will  annexed,  qualified  to  act, 
the  surrogate  may  issue  letters  of  administration,  with  the  will 
annexed,  to  the  residuary  legatees  or  some  one  of  them,  if  there 
are  any ;  if  there  are  none  that  will  accept,  then  to  any  principal 
or  specific  legatee,  if  there  is  any ;  if  there  is  none  that  will  ac- 
cept, then  to  the  husband,  widow,  next  of  kin,  or  creditors,  or 
their  guardian,  if  they  are  minors,  in  the  same  manner,  and.  under 
the  like  regulations  and  restrictions  as  letters  of  administration  in 
case  of  intestacy. 

2  R.  a,  71,  §  14. 

§  88.  Letters  of  administration  with  the  will  annexed,  must  be  Foreign 
granted  to  the  attorney  in  fact  of  the  executors  or  of  the  adminis- 
trators, with  the  will  annexed,  of  a  foreign  will,  who  has  duly 
qualified,  in  preference  to  any  other  pe'rson. 

This  section  is  new,  but  conformable  to  the  practice. 

§  89.  Where  a  married  woman  is  entitled  to  letters  of  admin-  J^^i? 
istration  with  the  will  annexed,  they  may  be  granted  to  her  hus- 
band and  herself,  or  to  her  husband  alone,  with  her  consent;  but 
not  to  her  alone.  If  an  administratrix  with  the  will  annexed 
marries,  the  surrogate  must,  on  objection  of  any  party  interested, 
revoke  her  letters,  unless  the  husband  takes  out  supplementary 

letters. 

From  2  R.  S.,  75,  §  32,  as  amended;  Laws  of  1830,  ch. 

820,  §  18 ;  3  R.  8.,  6th  ed.,  159,  g  32.  See  note  to  §  34. 

§  40.  The  provisions  contained  in  sections  49,  50,  and  51,  a8  J^Sff-. 
to  joining  persona  not  entitled  to  rennnciation,  to  citation  of  per- 
•ons  hAYing  prior  righti  to  citation  of  the  attomey-generali  and  to 


qmii 


r »)  I 


flMtetionof  &•  sonogale  tllit<eol^  qppfy  to  qppBoitipai  far  hl- 
len  of  admhiiitratlfflii,  wHih  tha  wiU  mmeand. 

ypwyycf        g  41.  In  an  eaaes  wheie  kllitirf.iAniniitralioiL  wMi  tlie  wiB 


(or witkte  aanoced,  «ie  miitedy  tlie  triD  of  tho  deeotaed  mwi  be  obnrfad 

«d.  aiid  perfbfinod  by  flio  AdniiiiiB^^ 

iiif«q^toTMl  tad  peiional  ptoptt^;  tad  flio  adphirtralpii^ 
~  whli  the  win  eanezed,  he?e  aU  tike  x^ti  and  po«nei%  and  aie 
anbject  to  ike  tame  dnlieii  in  leqieet  taandi  piopafty,  teal  and 
pmcmal,  as  if  thej  liad  boMi  named  eseoaloiain  lAe  irilL 

a  a.  a.  Yt,  g  H   nili  wm^km  k  aottM  ao  as  10 
aatfls  tiis  ^ossttoB  iof'  pomii  iiMi  napaol  to  lid  yn^ 


ABnaLBYL 

UDnXBS  Oir  AIMMXldBnUXlOV. 

BBonur41  "Wbo  bsj  i^iplj  ibr. 

48.  inbuilt  to  be  diown  on  tlie  sppDcMkaL 
•     44.  Who  Is  MitttM  to  letton. 

46.  Pirefereiioe  between  several  wbo  aie  enilfied. 

46.  Married  woman. 

47.  Foreign  administrator  or  his  attorney  in  fact. 

48.  Disqualification. 

49.  Joining  persons  not  entitled. 

50.  Renunciation. 

61.  Attorney-general  to  be  dted,  when. 

62.  Administrator  first  appointed,  im  certain  caaesi  to  haYe  sole 

power. 

Who  may  g  42.  Any  of  the  persons  mentioned  in  section  44,  may,  at  an j 
time  after  the  death  of  an  intestate,  apply  to  the  sarrogate  having 
jurisdiction  for  the  issue  of  letters  of  administration. 

2  B.  a,  U. 

What  to  be  g  48.  On  application  to  the  surrogate,  he  must  ascertain  to  his 
the  appii-  satisfaction  the  fact  of  the  death  of  the  decedent,  and  his  intes- 
tacy. He  must  examine  the  applicant,  on  oath,  touching  the 
time,  place  and  manner  of  the  intestate's  death,  and  whether  or 
not  he  left  a  will.  He  may  also  examine  any  person,  as  to  the 
existence  or  destruction  of  any  testamentary  paper. 

From  2  B.  S.,  74,  §  26. 

Who  la  g  ^^*  Letters  of  administration,  in  case  of  intestacy,  ahall  be 

SSSmf  ^    granted  to  those  who  are  entitled  to  aaceeed  to  the  ipropaiy  of 
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the  decedent,  and  to  creditorsy  if  they  or  any  of  them  are  com- 
petent and  will  accept  the  same,  or  to  the  public  administrator^  or 
other  persons,  in  the  following  order: 

1.  To  the  husband  or  widow ; 

2.  The  children ; 

3.  The  grandchildren ; 

4.  The  father; 
6.  The  brothers ; 

6.  The  sisters ; 

7.  The  next  of  kin,  who  are  entitled  to  succeed  to  the  personal 
property ;  in  the  order  of  their  degree,  where  they  are  of  different 
degrees ; 

8.  The  creditors,  or  other  persons  interested ;  in  the  order  of 
their  application  for  letters ; 

9.  Any  other  person  or  persons  legally  competent.  But  the 
public  administrator  is  to  have  preference  next  after  those  men- 
tioned in  subdiyision  8,  over  all  other  persons ;  and  in  the  county 
of  New  York,  the  public  administrator  is  to  have  preference  next 
after  those  mentioned  in  subdivision  7,  over  creditors  and  all 
other  persons.  But  letters  are  to  be  granted  to  the  attorney  in 
fact  of  a  person  entitled  to  succeed,  in  preference  to  a  public 
administrator. 

If  any  of  the  persons  entitled  to  letters  are  minors,  letters  are 
to  be  granted  to  their  guardians. 

2  R.  S.,  74,  §  27. 

§  45.  When   there  are    several   persons  equally   entitled   to  gyferenoei 
administration,  the  surrogate  may,  in  his  discretion,  grant  letters  terermi  ij^c 
to  one  or  more  of  such  persons,  except  that  relatives  of  the  whole 
blood  are  to  be  preferred  to  those  of  the  half  blood,  and  males 
and  unmarried  women  are  to  be  preferred  to  married  women. 

Modified  from  2  R.  S.,  74,  §  28. 

8  46.  Where  a  married  woman  is  entitled  to  letters  of  adminis-  Xuried 

wonuui. 
tration^  they  may  be  granted  to  her  husband  and  herself  or  to 

her  husband  alone  with  her  consent ;  but  not  to  her  alone.  If  an 
administratrix  marries,  the  surrogate  must,  on  objection  of  any 
party  interested,  revoke  her  letters,  unless  the  husband  takes  out 
supplementary  letters. 

2  R.  a,  75,  §  32,  as  amended  by  Laws  of  1860,  oh.  320, 
§  18 ;  3  R.  S.,  6th  ed.,  169,  §  32.  See  note  to  §34,  ante. 

§  47.  K  the  intestate  was  not  an  inhabitant  of  this  state,  and  Vorttni 
if  no  application  for  letters  of  administration  is  made  by  a  relatire  tor  or  his 
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jtuHtflm  MHKM-tiMN^tt  and  legally  competent,  and  it  appears  that  letten 
VfJlMbdriMikn  have  been  granted,  by  competent  nntbonty,  in 
tfw  itate  or  country  wbere  the  intestate  was  an  inhabitant,  then 
the  pattern  to  iqipointed  or  his  attorney  in  fact,  on  producing  such 
lattani  b  nttitled  to  letters  of  administration  in  preference  to  all 


From  SR.a,  16,  g  31. 

§  4B.  Tba  mrogate  may  not  issue  letters  of  adminiEtratioD  M 
M>J  ptnos  iHiO,  at  the  time  of  appenring  to  quality,  is :  1 

.   L  TJndvthei^oftiraatgp-oite^^i^^;, 
^.31.  Aa.«Iwa,«)wji,.ota  about  la hiHn%  *.»iitt raUmi  rf 


;  ,9.A,  panw  who  hat  fcoav  oanvM*4  vfoB  u&Boot  ojaw; 

4.  Who,  apon  pioot,  is  adjodgad  b^  tha  aamgate  iniwaqMtart 
t»  cocaqnte  t^  dntiea  of  lodi  toot,  ^  reaioo  of  dnmhwnwi, 
.inproridaDqa  or  want  of  nn^entaiuling  ( 
•    S. /WlM&ih  totibtheoatb,  wU*tiMoosaeB^  orgindH 
JbiOBd  imivibad  t^  lav,  or  ^qairad  1^  tba  auiioKsta^  aahaniif 


330,  S  18;  3  B.  a,  fith  «d^  1S9,  8  31. 

jTetolBg  g  49.  With  the  consent  of  the  penons  who  are  entitled,  letteis 

«auti«d.       of  administration  may  be  granted  to  one  or  more  competent  per- 

Bons  who  ore  not  entitled,  jointly  with  thoae  who  are  entitled. 

Sach  consent  nmat  be  in  writing,  and  miiat  be  filed  in  the  office 

of  the  annt^te. 

i  R.  S.,  T6,  S  3^ 

juaaada,-         §  ^^-  When  any  person  applies  for  adminiatratioD,  and  any 

■Mlntteg  other  person  has  prior  right  to  sach  administration,  a  written 

prtorigtaL    renunciation  of  the  persons  having  each  prior  right   must  be 

proved  and  filed  with  the  Borrogato,  or  an  order  most  be  iasned  to 

all  persons  having  auch  prior  right  to  show  canae  why  admioia- 

tration  aboold  not  be  granted  to  anch  applicant. 

2  B.  8.,  T6,  g  3E. 


C^Sl, 


§  61.  An  order  to  show  cause,  as  aforesaid,  mnst  be  iianed  to 
the  attorney-general,  noless  it  is  shown  to  the  surrogate,  by  the 
affidavit  of  the  applicant,  or  other  written  proof^  that  the  int«i- 
tatA  left  persons  endtled  to  his  proper^,  specifying  their  names 
and  rendenoe,  at  bi  aa  the  same  oaa  be  ascertained. 
9  a.  8,  fe,  8  >1. 
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§  52.  The  persons  appointed  administrators,  by  the  surrogate  ^^^'^g^ 
who  first  grants  letters  of  administration  in  the  cases  provided  by  Sf^JlJ^ 
subdivisions  3  and  4  of  section  1,  have,  until  a  revocation  of  their  gj***^. 
letters,  sole  and  exclusive  authority  as  such,  and  are  entitled  to  power, 
demand  and  recover  from   any  person  subsequently  appointed 
administrator  of  the  same  estate  the  property  of  the  decedent  in 
his  hands.    But  all  acts,  in  good  faith,  of  such  subsequent  admin- 
istrator, done  before  notice  of  such  previous  letters,  are  valid  ;  and 
all  actions  brought  by  or  against  him  may  be  continued  by  or 
against  the  first  administrators. 

2  B.  S.,  74,  §  26. 


ARTICLE  Vn. 

LETTEBS   OF  COLLBCTTION. 

Section  53.  When  may  be  issued. 

64.  Powers  of  collector. 

65.  Termination  of  his  power,  and  hia  duty  thereupon. 

§  53.  Whenever,  for  any  reason,  a  delay  is  necessarily  pro-  When  may 
duced  in  the  admission  of  a  will  to  probate,  or  in  granting  letters 
testamentary,  letters  of  administration,  or  letters  of  administration 
with  the  will  annexed,  the  surrogate  may  issue,  to  some  person 
or  persons  not  disqualified  to  serve  as  administrator,  letters  of 
collection,  authorizing  the  preservation  and  collection  of  the  pro- 
perty of  the  decedent 

Laws  of  1837,  ch.  4C0,  §  23 ;  same  stat,  3  R.  S.,  5th  ed., 
160,  §  38. 

g  54.  Every  collector  appointed  under  the  preceding  section  PowenoT 
has  authority  to  collect  the  personal  property  of  the  decedent, 
take  possession  and  receive  the  rents  and  profits  of  the  real  pro- 
perty, and  preserve  and  secure  the  estate,  at  such  reasonable 
expense  as  the  surrogate  may  allow ;  and  for  these  purposes  he 
may  maintain  and  defend  any  civil  proceedings.  He  may  be 
sued  for  debts  due  by  the  decedent  Under  direction  of  the 
surrogate,  he  may  sell  the  [real  and]  personal  property  of  the 
decedent,  for  the  preservation  and  benefit  of  the  estate,  after  the 
same  has  been  appraised ;  and  pay  funeral  expenses  and  debts  and 
make  such  other  payments  as  may  be  directed  by  the  surrogate. 

Modified  from  Laws  of  1837,  eh.  460,  g  24;  same  stat, 
3  R.  S.,  6th  ed.,  161,  g  39.  The  words  in  brackets 
should  be  omitted  if  appendix  A  is  substituted  for 
ttetixlortheavU  Ood^ 
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Termiu-  g  55.  When  letters  testamentaiy,  or  letten  of  admiDistntioB 

Do«er.  and  or  of  administration  with  tlio  will  annexed,  are  granted,  tibe 
tberwipon.  powers  of  such  collector  cease ;  bat  any  suit  brought  bj  him  mi^ 
be  continued  by  his  successor,  the  executor  or  administmtor,  in 
his  own  name.  Such  collector  must,  on  demaDd,  delirer  to  hii 
successor,  the  executor  or  administrHtor,  all  the  property  of  die 
decedent  under  his  control,  and  render  an  account^  on  oath,  to 
the  surrogate,  of  all  his  proceedings.  Such  delivery  and  accoufii 
may  be  enforced  by  citation,  order,  and  attachment. 

2  R.  a,  77,  §  40. 


ARTICLE  Vin. 

GEVBRAL  PROVISIONS  AS  TO  LFITEB8  TSSTAMBNTABT,  OF  AD- 
MINISTRATION WITH  WILL  ANNRXED,  OF  ADMINI8TRAT10I 
AND   OF   COLLECTION. 


Otth. 


Bond. 


SsonON  56.  Oath. 

57.  Bond. 

58.  Deposit  of  securities. 

59.  Requiring  new  bond  or  new  suretieB. 

60.  Releasing  sureties. 

61.  Ro vocation  of  letters  for  failure  to  complj. 

62.  Revocation  of  letters  on  proof  of  will  or  of  revocatioo  of 

will. 
63u  Revocation  of  letters  on  ground  of  disqualification. 

64.  Adniinisiralion,  itc,  after  a  partial  revocation. 

65.  Acts  done  before  revocation  are  valid. 

66.  Supplementary  letters  may  be  issued  after  removal  of  disa- 

bility. 

67.  Revocation  on  failure  of  appointment. 

68.  Form  of  letters :  letters  to  be  evidence  of  authority. 

69.  Meaning  of  term  "executors,"  "administrators,"  Ac. 

§  56.  Before  letters  testamentary,  letters  of  administration  with 
the  will  annexed,  letters  of  administration,  or  letters  of  collection, 
are  issued  to  any  person,  he  must  subscribe  and  take  an  oath  or 
affirmation,  before  any  officer  authorized  to  administer  oaths,  that 
he  will  faithfully  and  honestly  discharge  the  duties  of  his  office, 
which  oath  must  be  filed. 

2R.S.,  71,  §13;  72,  §  41. 

§  57.  Every  executor  from  whom  a  bond  is  required  nndcr  sec- 
tions 32,  or  63,  of  this  Code,  and  every  administrator,  and  col- 
lector, before  letters  are  issued,  must  execute  a  bond  to  the  people 
of  this  state,  with  two  or  more  sufficient  sureties,  to  be  approve*! 
by  the  sarrogate,  and  to  be  jointly  and  severally  bound.    The 
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penalty  in  such  bond  raast  be  not  less  than  twice  the  value  of  the 
[real  property  not  disposed  of  by  the  will,  if  any,  and  of]  pei'sonal 
property;  which  value  is  to  be  ascertained  by  the  suirogate,  by 
the  examination  on  oath  of  the  applicant,  and  of  any  other  per- 
son. In  the  case  of  an  executor,  an  administrator  with  the  will 
annexed,  or  a  collector,  the  surrogate  may  also  take  into  conside- 
ration the  value  of  the  real  property  or  the  rents  in  fixing  the 
amount  of  the  security.  The  bond  muust  be  conditional  that  such 
executor,  administrator,  or  collector,  as  the  case  may  be^  shall 
faithfully  execute  the  trust  reposed  in  liim  as  such,  and  obey  all  law- 
ful orden*  of  the  surrogate,  touching  the  administration  of  the  estate 
committed  to  him. 

From  2  R.  S.,  77,  §§  42,  43.  The  words  in  bracketa 
ehould  be  omitted  if  Appendix  A  is  substituted  for 
tlie  text  of  tlie  Civil  Code. 

§  58.  If  in  any  case,  in  wliich  a  bond  or  new  sureties  may  be  Depositor 
required,  the  value  of  the  estate  is  so  large  that  the  surrogate 
deems  it  not  practicable  or  reasonable  to  require  security  in  the 
full  amount,  he  may  allow  any  securities  belonging  to  the  estate 
to  be  deposited  in  his  office,  or  in  some  tnist  company  duly  au- 
thorized, and  thereupon  fix  the  amount  of  the  bond,  as  for  the 
value  of  the  remainder  of  the  estate  not  so  deposited. 

This  provision  is  new. 

§  59.  If  complaint  is  made  to  the  surrogate  that  any  surety  in  Reqalftec 

any  bond,  provided  for  in  this  chapter,  is  insufficient,  or  is,  or  is  or  new 

about  to  becx>me,  a  non-resident  of  this  state,  or  that  the  bond  is 

inadequate  in  amount,  the  surrogate  must  issue  an  order  requiring 

the  principal  in  the  bond  to  show  cause  why  he  should  not  give  a 

new  bond  or  furtlier  sureties,  as  the  case  may  be.    On  the  return 

of  the  order,  if  the  objections  to  the  security  are  found  valid,  the 

surrogate  may  make  an  order  requiring  the  party  to  give  further 

sureties,  or  a  new  bond  in  a  larger  amount,  within  a  reasonable 

time. 

Laws  of  1837,  eh.  460,  §§  25-27,  35;  same  stat,  3  R.  a, 

5th  ed,  163,  164,  §g  47-49,  57. 

§  60.  If  any  surety  in  any  bond,  provided  for  in  this  chapter,  Retaastaf 
applies  to  the  surrogate  to  be  released  from  responsibility  on  ac- 
count of  any  future  breach  of  the  bond,  the  surrogate  must  issue 
an  order  requiring  tlie  principal  to  show  cause  why  he  should  not 
give  new  sureties.  On  the  return  of  the  order,  if  the  principal 
gives  new  sureties^  to  the  satisfaction  of  the  surrogate,  within  such 
reasonable  time  as  he  may  require,  the  surrogate  may  make  an 
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ttte'  ndcHing  tlic  )i[iplioxnt  from  lwl»1ftj  on  A*  koai  fcr  mf 
MdMMflMt  «ct|  dcfitiitt,  or  iniacontlaet  tif  lb*  |ii  !■  i  tf  I 

Lava  of  1837.  oli.  ISO.  ^  !!).  M ;  naa  iML.  9  E  &.  M 
od,  ISS,  IM.f|61,  BS. 

I  91.  If  uny  pi'non  required  to  giro  nvw  WHtm'u  or  wMStimd 
nndfir  the  procoding  tiro  vecticnus  &3i  to  <fo  mh  vUk 
tea  mgnirGd,  th«  iunogiiXe  mtut  rcvolcs  ikt  triten  aawd  H  , 
iHok  pu-M>n,  wlioM  Bulburlly  and  rigliU,  r«i|icctiBC  i^  nl>H 
Ad  tktTVQfHiu  cvtme.  If  niiy  ]<eraou  to  mhowt  wmA  oHet  ki*bi» 
MHi'faiMiuiil  f)uU  to  itppcjtr,  in  com]iliu>ee  therewrth,  tkt  HH^ 
(■U  maf ,  iu  his  (li»cri-tiuu,  revoko  tlie  letten  ioMml  lo  «acii  fee- 
M%  witik  Lito  lika  offuct. 

I^wti  of  IB3T,  cli.  iSO,  gg  as,  31;  nutM  sto^  3  R.  S. 
filh  ol,  1G3,  lei,  g§  &0,  S<;  Laws  of  161^  tk.  Bt; 
amiD  slat,  3  R.  S.,  Stli  ed.  l&l,  g  S^i  uJImI  <  * 
vtntinice  all  mees  w  well  M  tbase  of  abacflt  w  M* 
rwidt^nl  uiK-iilon)  nuJ  siJnimiilntlion- 

'  %9i,'H,  iter  Mm  «r  adndBfalMlOB  Mft  ina^avflb 
>  MihMcpMiitlr^rond  wid  hrtten  Ma  iMUd  tibiianM;  or  %  A* 
>■  MtcM  Ml  ianvd,  upon  i  will  «■  twontioB  tt  As  wO,  or  iiA- 

wqaent  tMUimnUry  paper  reroUng  tb«  «ppointni«nt  irf  tbe  a- 
ecnton,  ii  proved,  and  letters  tettameDtary,  lettera  of  adminntratioB 
with  the  will  annexed,  or  letters  of  administration,  are  issued,  the 
surrogate  must  thereopoo  revoke  the  letters  first  ivucd,  b;  *n 
vrder,  in  writing,  to  be  served  on  the  penons  to  whom  soch  first 
letters  were  isauod ;  and,  until  service  thereof  the  acta  of  snck 
penona,  done  in  good  fnitli,  are  valid.  The  persons  to  whom 
suoh  sabeequent  letters  are  issued  are  entitled  to  the  poaeeasioa 
of  the  property  reinaining  an  administered,  and  may  continue^  in 
their  own  name,  any  actions  brought  by  or  agsiiut  iJie  penou  to 
whom  the  first  letters  issued. 


g  63.  If,  after  any  letUn  have  been  iwaed,  it  appears  to  the 
mmlili^  surrogate,  or  if  complaint  is  made  to  him,  that  any  person  to 
iifflsa  whom  they  were  issaed  is  incompetent  to  have  snch  lettera,  ac- 
cording to  the  provisions  of  this  chapter,  or  that  snch  person  hss 
been  guilty  of  misconduct,  disqualifying  him,  in  the  judgment  of 
(he  surrogate,  for  the  due  execution  of  his  office,  or  has  refiiMd 
to  obey  any  lawftil  order  of  the  surrogate,  or  that  the  i«tM  of 
Mnh  letten  vaa  obtained  by  Mse  representalioiia,  made  by  sudi 
|Mntn)  tt«  mnogMe  moat  Isne  «a  order  nqitlriiig;  ftin  to  ibow 
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cause  why  the  letters  should  not  be  revoked.  On  the  return  of 
such  order,  if  the  objections  are  found  valid,  the  letters  issued  to 
such  person  must  be  revoked  and  superseded,  and  his  authority 
shall  thereupon  cease ;  except  that,  in  the  case  of  an  executor,  if 
the  only  valid  objections  are  that  he  is  or  is  about  to  become  a 
non-resident  of  this  state,  or  that  his  circumstances  would  not, 
in  the  opinion  of  the  surrogate,  afford  adequate  security  to  the 
parties  interested  for  the  due  administration  of  the  estate,  the 
surrogate  may  allow  the  letters  to  stand  unrevoked,  upon  such 
executor  giving,  within  a  reasonable  time,  a  bond,  as  provided  in 
section  57.  A  testator  has  no  power  to  dispense  with  the  secu- 
rity which  may  be  required  by  the  surrogate  under  this  section. 

Modified  from  2  R.  S.,  72,  §§  18-20;  Laws  of  1837,  cb. 
460,  §  34 ;  same  stat,  3  R.  S.,  5th  ed.,  IH  §  56. 

8  64.  In  case  any  one  of  several  to  whom  letters  are  granted  Adminfa- 

dies  or  becomes  incapable  of  executing  the  trust  reposed  in  him,   after  a 

or  in  case  the  letters  are  revoked  or  annulled,  with  respect  to  any  reruoatum. 

one  of  several  to  whom  they  were  issued,  the  remaining  executors, 

administrators  with  the  will  annexed,  administrators,  or  collectors, 

must  proceed  and  complete  the  administration  of  the  estate  or 

the  collection ;  and  may  continue  any  action  brought  by  or  against 

them  all. 

2  B.  S.,  78,  §  44;  Laws  of  1837,  eh.  460,  §  33;  same 

Stat,  3  R.  S.,  5th  ed,  164,  §  55. 

§  65.  All  sales  of  property  made  in  good  faith,  and  all  lawful  Acta  before 
acts  done  either  by  administrators  before  notice  of  a  will  or  by  are  raiid. 
executors  or  administrators  with  the  will  annexed,  before  notice 
of  a  subsequent  will,  or  a  revocation,  or  by  executors,  administra- 
tors with  the  will  annexed,  administrators,  or  collectors,  before 
they  become  incapable  or  their  letters  are  revoked,  remain  valid, 
and  cannot  be  impeached  on  account  of  any  will  or  revocation 
appearing,  or  by  the  revocation  of  the  authority  of  such  executorp, 
administrators  or  collectors. 

2  R.  S.,  79,  §  47. 

§  66.  Where  one  is  appointed  executor,  upon   condition,  and   Snpple- 
the  appointment  takes  effect  after  letters  testamentary,  or  of  ad-  letters  may 
ministration  with  the  will  annexed,  have  been  issued;  or  where  afterremo- 
the  disability  of  a  person,  under  age  or  being  an  alien  or  a  non-  bility. 
resident  or  a  married  woman,  who  would  have  been  entitled,  but 
for  such  disability,  to  letters  testanientary,  letters  of  administration 
with  the  will  annexed,  or  letters  of  administration,  is  removed 
before  the  administration  of  the  estate  is  completed,  such  person 


^ 


AaO  b«  entitled,  on  nppliintion,  U>  oMpplcmentxry  lettm  tai> 
tOMitiiry,  01'  of  aJmini«trDlJoii,  or  of  lujinrliutratioa  wi.li  tlit  lil 
■BMXutl,  lu  tlio  case  may  be,  to  be  iuneil  in  tlie  lutmir  nis'icfrn 
ori^hiiil  Iviu^h-,  nnO  sliall  tliorciipon  he  aatJiorixcii  to  tf I,  in  l^ 
■d^lirli!^l^Htiotl  or  ibe  esUlo,  m  if  lie  bad  tM!cn  iixuin)  in  ih 
origitjul  U-tU-re,  wilb  ibc  [wrwoiiB  who  Lave  prvvioiulj-  qtulifiej. 
3  K.  S,,  10,  g  S;  cxtPndetJ  to  coiet  ot adanuiUlTtliM,  oJ 
ndminlaCrnloni  with  tlie  will  Bnitexed. 

8*fl7.  Wlierc.  by  the  tiTms  of  tl>o  will,  m  penuin  i^pmowi 
iMiitcir  c(-fUHrs  to  bo  siicb  on  condition,  tbe  euirogato  nwij  reriit 
M  Ictt^ts  tcnUiiJUDtftry. 


gsaa. 


QlJJ^  .  S  lt)4.  All  letters  must  bo  icsned  in  the  name  of  tlic  poopir  of 
thkiifiti?,  ami  IwtpO  in  the  name  of  tbo  unrrogate  or  oiLerofGnr 
iHiiin>;  thf  Mtmc,  HDi!  ttigiied  bj  him  and  nesled. 

All  ueh  iettcn  m>  iimad  hj  an  oSoer  lumng  jniMielio^  ni 
oertifisd  copiw  thereoC  an-eoitclnnvtt  avida&M  of  the  udwri^ 
•fthapenonttowhoBi  thaj  an  gnntad,  satil  rarsnad  cMappvl 
«r  nrokod  by  the  ntrrogate,  or  dadand  tomI  if  aoos  ciipilwl 
tribanaL 

1  &  a,  80,  §S  BO,  BS,  u. 

M"|mJ       g  69.  Except  where  the  contrary  appears,  the  term  "adroint*- 

•Jtor/\       trator,"  wherever  n»ed  in  this  Code,  inclndea  "  adiniiiistratrix,' 

ttrtsr."**.  and  "administrator  with  the  will  arnpxod,"  and  " ailministmtrii 

with  the  wilt  annexeit;"  the  term  "executor"  inclndes  "exccntrii;' 

and   the  t«rm  "administrator  with  the  will  annexed "  inclad<a 

"administratrix  witli  the  wilt  annexed." 


ASSETS   AND  lyTENTORIES. 

Section  TO.  Appointment  of  nppraieen. 

11.  The  appmisemiMil. 

72.  Notice  of  the  appraisemeDL 

73.  Appraiwr'H  oalTi. 

74.  TJic  inventery. 

15.  SpciirillpH  nnd  mono}'.    Debts  due  fVoai  theeieculorof 

7G.  BeqiKRt  of  ■  debt  in  only  «  tpeafle  legaiy. 
77.  iDTentorjrto  be  returned. 
7R.  Ottli  to  iDTenlfiiy. 
79.  CompeUinB  i«tuni. 
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Baonov  80.  Discharge  from  imprisonment 

81.  One  of  several  executors,  &a,  may  return  inventory. 

82.  New  assets. 

§  70.  Upon  the  application  of  any  executor,  adminii^trator  or  ^^^^f" 
collector,  the  surrogate  must,  by  writing,  appoint  two  disinterested  *??»!•«'■• 
appraisers,  as  often  as  occasion   may  require,  to  estimate  and 
appraise  the  property  of  the  decedent;  and  they  shall  receive  a 
reasonable  compensation,  to  be  allowed  by  the  surrogate. 

2  R.  S.,  82,  §  1.  • 

§71.  The  executor,  or  collector,  or  administrator,  must,  within  Theap- 

prai86m0Bi(i 
the  time  hereinafter  specified,  or  sooner  if  required  by  the  surro- 
gate, make,  with  the  aid  of  the  appraisers,  a  true  and  perfect 
inventory  of  all  the  [real  and]  personal  property  of  the  decedent ;   . 
and,  when  the  same  is  in  different  and  distant  places,  other  ap- 
praisers may  be  appointed,  if  necessary. 

2  R.  S.,  82,  §  2.  The  words  in  brackets,  which  have 
been  inserted,  should  be  omitted  if  appendix  A  is  sub- 
stituted for  chapter . 

§  72.  A  notice  of  each  such  appraisement,  specifying  the  time  Notice  of 
and  place  thereof,  must  be  served,  five  days  previous  thereto,  on  praitement 
the  [devisees],  legatees  and  successors,  residing  in  the  county  of 
the  surrogate ;  and  it  must  aJso  be  posted  in  three  of  the  most 
public  places  of  the  city  or  town  where  the  decedent  resided ;  or 
if  he  resided  without  the  state,  tlien  where  the  property  is  situated. 

Note.— 2  R.  S.,  82,  g  3.  Modified  by  requiring  the 
notice  to  be  served  on  the  parties  within  the  surrogate's 
oounty,  instead  of  on  tiiose  in  the  county  where  the  pro- 
perty is. 

§  73.  Before  acting,  the  appraisers  must  subscribe  and  take  ^^'****'** 
before  any  officer  authorized  to  administer  oaths,  an  oath  or 
aflSrmation,  which  must  be  inserted  in  the  inventory,  that  they 
will  truly,  honestly,  and  impartially  appraise  the  property  which 
shall  be  exhibited  to  them,  according  to  the  best  of  their  know- 
ledge and  ability. 

2  R.  S.,  82,  §  4. 

§  74.   The  appraisers  must,  in  the   presence  of  such  parties  ThelsToi- 
interested  in  the  estate  as  attend,  set  down  in  the  inventory  all 
the  property  of  the  decedent  which  is  exhibited  to  them,  nam- 
ing each  parcel  and  article  separately ;  and  estimat^^  and  appraise 
each,  excepting  those  which  by  section        of  the  Civil  Godb  are 
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to  be  aet  9fu%  for  the  fiMnil j,  and  aet  down  ibe  ralM  th«no( 
dutuictly  in  figtuMi  (»{fioaite  tiieiela. 

S  Ber.  Stat,  88,  |  &  If  appendix  ▲  ia  anbatitnted 
ibrobaptar  oftitie  ,  leatariiv  tiie  diatiiiQikxi  be- 
tween tbe  reaUj  and  peraona^f,  tbe  fdllUming  ahonld  be 
aubatitoted  for  word%  after  the  aateriik,  In  the  foiege* 
Sng: — All  property  mentlooed  in  section  and 
of  the  (XtU  Oode  idiicli  b  ejdiibitod  to  them,  naming  eadi 
artiole  MDiitolT-  and  eatimaAa  and  ammlae  aadii  ■■■*w* 
«  mentioned  in  aeotion       oftheGiTiLOomk  andaeldown 

the  TBloe  thereof  diitinotlj,  In  flguree^  oppo^  thereto. 

§  Y5.  Hie  inTentorf  nraat  contain  a  partiealar  atstement  of 

•n  bonchi  mortgages,  notea  and  other  aecorStieai  known  to  the 

eizeeatory  administrator  or  coUeetor;  apeeifjing  the  name  of  tbe 

•   debtor,  ibe  date,  the  aom  originidly  payable,  the  payments  diere- 

on,  if  any,  with  their  datea;  and  the  aom  which,  in  the  judgment 

of  the  appraiaers,  may  be  colleetable  on  each ;  an  aocoant  of  ali 

moneya  belonging  to  the  decedent,,  known  to  the  executor,  ad- 

miniatrator  or  coUector ;  and  if  none  baa  come  to  hia  know- 

§S£{'t&*     lo^lg^  the  inventory  most  ao  atate;  a  statement  of  any  debt  dne 

SSSiStS.  by  the  executor,  administrator  or  collector,  to  the  decedent;  and 

^^'  he  is  liable  for  the  same,  as  for  so  much  money  in  his  bands,  at 

tbe  time  such  debt  or  demand  becomes  due. 

2  R.  a,  83,  §  14. 

JlSbUs**'        §  *^^'  The  discharge   or  bequest,  in  a  will,  of  any  debt   or 
^c  i^ga^.  demand  of  the  testator  against  any  person   is  to  be   construed 
only  as  a  specific  bequest ;  and  the  amount  of  such  debt  must  be 
included  in  the  inventory ;  and  so  much  thereof  as  may  be  neces- 
sary must  be  applied  in  tlie  payment  of  tbe  debts  of  the  decedent 

2  R.  a,  83,  §  U. 

l^^^*^  §  ^^*  Upon  the  completion  of  tbe  inventory,  duplicates  tliere- 
'•*»™«d.  of  must  be  made  and  signed  by  the  appraisers ;  one  of  which 
must  be  retained  by  the  executor,  administrator  or  collector,  and 
the  other  must  be  returned  to  the  surrogate  witliin  throe  months 
from  the  date  of  the  letters,  or  sooner  if  required  by  the  surro- 
gate. 

2  R  a,  83,  §  15. 

SrinitoxT.  §  ^^'  Upon  returning  such  inventory,  the  executor,  administra- 
tor or  collector  must  subscribe  and  take,  before  any  officer  autho- 
rized to  administer  oaths,  an  oath  or  affirmation,  to  be  annexed  to 
the  inventory,  stating  that  such  inventory  is  in  all  respects  just  and 
true ;  that  it  contains  a  true  statement  of  all  the  [assets  and  per* 
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Bonal]  property  of  the  decedent  whicli  has  come  to  the  knowledge 
of  the  deponent,  and,  particularly,  of  all  money  belonging  to  the 
decedent,  and  of  all  just  claims  of  the  decedent  against  such 
executor,  administrator  or  collector,  according  to  the  best  of  his 
knowledge. 

2  R.  a,  84^  §  16;  Laws  of  1837,  ch.  460,  g  59. 

§  79.  If  the  inventory  is  not  made  and  returned  to  the  snrro-  Compelling 
gate  within  the  three  months,  or  sooner  if  required  by  the  sur- 
rogate, the  surrogate  must  issue  an  order  requiring  the  executor, 
administrator  or  collector  to  show  cause  why  he  should  not  return 
an  inventory,  or  why  an  attachment  should  not  be  issued  against 
him.  I^  after  due  service  of  the  order,  the  executor,  administrator 
or  collector  does  not,  on  the  return-day  of  such  order,  file  an 
inventory,  or  obtain  further  time  to  return  the  same,  the  surrogate 
must  issue  an  attachment  against  hira,  and  commit  him  to  the 
common  jail  of  the  county,  there  to  remain  until  he  returns  such 
inventory. 

2  R.  a,  85,  §§  17,  18. 

§  80.  Such  executor,  administrator  or  collector  must  be  released  Discharge 
from  prison,  by  the  surrogate,  on  his  delivering,  upon  oath,  all  the  prisonment 
property  of  the  decedent,  under  his  control,  to  the  person  having 
a  legal  authority  to  receive  the  same. 

2  R.  8.,  85,  §  22 ;  modiiled  so  as  to  leave  the  power  to 
discharge  with  the  surrogate  alone. 

§  81.  Any  one  or  more  of  the  executors,  administrators  or  Oneofseve- 
collectors,  on  the  neglect  of  the  others,  may  return  an  inventory ;  tors,  Ac., 
and  those  so  neglecting   cannot   thereafter   interfere   with   the   inyentory. 
administration,  nor  have  any  power  over  the  personal  property  of 
the  decedent;  but  the  party  so  returning  an  inventory  has  the 
whole  administration,  until  the  delinquent  returns  and  verifies  an 
inventory,  according  to  law.     An  entry  of  the  delinquency  must 
be  made  on  the  margin  of  the  record  of  the  letters. 

2  R.  a,  86,  §  23. 

g  82.  Whenever  further  property  [assets]  of  any  kind,  not  Newaaieta, 
mentioned  in  any  inventory,  eome  to  the  knowledge  of  an  execu- 
tor, administrator  or  collector,  he  must  cause  the  same  to  be 
appraised,  and  an  inventory  thereof  to  be  returned,  within  two 
months  after  the  discovery  thereof,  or  sooner  if  required  by  the 
surrogate ;  and  the  making  of  such  inventory  and  return  may  be 
enforced  in  the  same  manner  as  in  the  case  of  the  first  inventory. 

2  R.  a,  86,  §  24. 
58 
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ARTICLE  X. 

PATMBNT   OF  DBBT8  AND   LEOACIB8,  AND  DISTRIBUTION  OF  SURPLUS. 

Sionov   83.  Sale  of  personal  property. 

'   84.  Order  of  sale  in  case  of  an  intestata 

85.  Order  of  sale  in  case  of  a  testator. 

PATMRKT  or  DKBTB. 

86.  Compromising  debts. 

87.  Order  of  payment  of  debts. 

88.  Debts  not  due. 

89.  Debt  due  to  the  executor,  Ac. 

90.  Advertising  for  claims. 

91.  Vouchors  and  affidavit  may  bo  required. 

92.  Referring  claim. 

,         93.  Limitation  of  action  on  disputed  claim. 

94.  Kffect  of  omission  to  present  claim. 

95.  Costs  in  action  on  such  claim. 

96.  Neglect  to  present  does  not  preclude  recovery  from  heir^ 

Ac 

97.  Surrogate  may  allow  pajrment  of  debt  ader  six  months. 

PAYMENT  OP  LEGACIES   AND   DISTRIBUTIVE  SHARES. 

98.  Payment  of  legacy  or  distributive  share  due  to  a  minor. 

99.  Surrojfate  to  account  therefor. 

100.  Unchumed  surphis  to  Ik?  paid  into  the  treasury. 

101.  Surrogate  niay  order  paynient  of  legacies  and  distributiro 

shares  before  final  accx)unling. 

102.  Security  on  paying  legacy  or  share  within  the  year. 

103.  Recalhng  legacies. 

fluleof  §  83.  The  executor  or  administrator  lias  power,  in  his  discre- 

property.  i\on,  to  sell  [the  real  and  pei-sonal  property  not  specifically  dis- 
posed of  l»y  the  will.]  If  the  debts  and  legacies  cannot  be  paid 
and  satisfied  without  such  sale,  tlie  same,  so  far  as  inav  be  ueces- 
Bary  for  such  payment  or  satisfaction,  must  be  sold.  The  siile 
may  be  public  or  private;  and,  except  in  the  city  of  New  York, 
may  be  on  credit^  not  exceedin<]j  one  year,  with  approved  security. 
The  executor  or  administrator  is  not  responsible  for  any  loss  hap- 
pening by  such  sale,  when  made  in  good  faith,  and  with  onlinary 
prudence.  In  making  such  sales,  the  executor  or  administrator 
must  observe  the  order  prescribed  in  sections  84  and  85,  except 
that,  where  the  decedent  left  a  family,  no  houseliold  furniture  or 
articles  useful  for  the  support  and  subsistence  of  the  family,  or 
articles  of  domestic  use  and  ornament,  shall  be  applied,  unless 
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otherwise  directed  in  the  will,  until  all  the  other  property  has  been 

exhausted. 

Modified  from  2  R.  S.,  87,  §§  25,  26.  If  Appendix  A  is 
substituted  for  diapter  ,  the  words  personal  property 
should  be  substituted  for  those  in  brackets  in  the  first 
part  of  the  section,  and  the  following  words  may  be 
added  at  the  end  of  the  section  :  Real  property,  neces- 
sary to  be  sold  for  the  payment  of  debts  and  legacies* 
may  be  sold  by  the  order  of  the  surrogate. 

§  84,  When  the  decedent  died  intestate,  the  property  is  to  be  2Se?n^c 
resorted  to,  in  the  following  order,  in  payment  of  debts  :  tostate! 

1.  The  personal  assets  mentioned  in  section  of  the  Civil 
Code,  excepting  such  as  are  exempted  by  sections  and  of 
that  Code ; 

2.  Real  property. 

The  reference  is  to  the  chapter  on  Succession. 

§  85.  In  the  case  of  a  testator  the  property  is  to  be  resorted  to,  2Se*in**c 
in  the  following  order,  for  the  payment  of  debts  and  legacies  :        Jj******^ 

1.  Personal  assets,  mentioned  in  section  of  the  Civil  Code, 
excepting  such  as  are  exempted  by  sections  and  of  that 
Code,  and  such  as  are  expressly  exempted  in  the  will ; 

The  reference  is  to  the  chapter  on  Succession. 

2.  Real  property  expressly  devised  to  pay  debts  or  legacies, 
where  the  personal  property  is  exempted  in  the  will,  or  where  the 
personal  property  which  is  not  exempted  is  insufficient; 

3.  Real  property  which  is  not  effectually  devised  ; 

4.  Property,  real  or  personal,  charged  with  debts  or  legacies, 
but  though  real  property  be  charged  with  the  payment  of  lega- 
cies, the  personal  property  shall  not  be  exonerated ; 

5.  The  following  property,  ratably :  Real  property,  devised 
without  being  charged  with  debts  or  legacies,  and  specific  and 
demonstrative  legacies ; 

6.  Personal  property  expressly  exempted  in  the  will. 

This  and  the  preceding  section  are  new. 


Payment  op  Debts. 

§  86.  The  surrogate  may,  in  his  discretion,  and  on  terms  to  be  ^SjJ^SSu 
approved  by  him,  authorize  the  collector,  executor  or  administrator 
to  compromise  any  debt  or  claim  belonging  to  the  estate  or  against 
the  estate ;  but  any  party  interested  may,  on  the  settlement  of  the 
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OrdaroC 
pftynMOt 
of  Miti. 


Debts  not 
dae. 


acoouDtii  ahow  that  inch  debt  or  jchim  was  tmaiiiefilQj  Mpopro- 

nuaacL 

Iftws  or  184t, oh.  80,  gl;  eztnided  to  OMoa of  didmt 

•giiiu*  tbe  astito,  and  to  eompromhea  lij  •  ooDeolor. 

§  67.  The  debts  aad  the  eipenaaa  of  •dnmustratioii  mmt  be 
paid  in  the  ibllowiiig  order : 

1.  Funeral  ezpenae^  and  other  diaigea  neoeaurilj  incorred  in 
the  conne  of  the  adminirtration; 

2.  DebtB  entitled  to  a  preference,  under  the  Inwa  of  the  ITnited 
Stetea; 

8.  Chaiges  for  medical  attendance  during  the  last  nckneai; 

4.  Wagea  due  to  any  laborer,  airtiaan,  <q>erati?e  or  domeitijB 
aervant,  employed  by  the  decedent; 

5.  Taxes  and  aBseaaments  upon  the  property  of  the  deeedent, 
dne  at  the  time  of  his  death;  but  the  payment  of  taxes  and  aasews- 
ments  on  real  property  constitute  a  chaige  on  such  property ; 

0.  Judgments  dodLoted  and  decrees  enroled  against  the  dece- 
dent, according  to  the  priority  thereof  respectively,  provided  the 
decedent  left  any  real  property  on  which  such  judgment  or  decree 
was,  at  the  time  of  his  death,  a  lien;  and  the  payment  thereof 
thereupon  becomes  a  chaise  upon  such  real  property; 

V.  All  other  demands. 

The  surrogate  may,  in  his  discretion,  give  to  any  debt  a  prefe- 
rence over  any  others,  except  those  mentioned  in  subdivisions  1 
and  2,  whenever  it  ap()ears,  to  his  satisfaction,  that  the  same  will 
benefit  the  estate.     No  other  preferences  wliatever  can  be  given. 

From  2  Rev.  Stat,  87,  gg  27,  28,  30.  SubdivisioDS 
1,  3  and  4  arc  new.  Assessments  have  been  provided  fur 
in  subdivision  5,  and  a  provision  added  making  pnjnienta 
a  charge  on  ttie  real  property.  BulKlivieion  3  of  the  stft- 
tute,  here  numbered  C,  is  modified  so  as  to  give  priority 
only  to  tliose  judgments  and  decrees  which  bind  the  real 
property,  and  to  mnke  pnyment  of  those  likewise  a  charge. 
The  surrogate's  i)ower  to  allow  preferences  is  also  made 
general. 

§  88.  Debts  not  due  may  be  paid,  on  a  rebate  of  interest  thereon 
for  tlie  time  unexpired. 

2  R.  a,  87,  §  29. 


Debt  diiA  to       §  89.  No  property  of  the  decedent  can  be  retained  by  the  execu- 

tor,*AcI^     tor,  administrator  or  collector,  in  satisfaction  of  his  own  debt  or 

claim,  without  the  order  of  the  surrogate,  on  the  final  accounting, 

or  on  previous  application,  upon  an  order  to  show  cause,  issned  to 
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all  the  parties  interested ;  and  sdch  debt  must  be  established  npon 
the  same  proof  as  required  by  law  in  case  of  other  debts. 

2  R.  a,  88,  §  33 ;  Laws  of  1857,  ch.  460,  g  37. 
8  90.  A  collector,  who  is  authorized  by  the  surrogate  to  pay  Adrertieing 

«  ,  .  tor  dftimi* 

debts,  and  an  executor  or  administrator,  may,  at  any  time  after 
the  granting  of  letters,  insert  a  notice,  once  in  each  week  for  six 
months,  in  a  newspaper  printed  in  the  county,  and  in  so  many 
other  newspapers  as  tl>e  surrogate  may  deem  most  likely  to  give 
tiotice  to  the  creditors  of  the  decedent,  requiring  all  persons  having 
claims  against  the  decedent  to  exhibit  the  same,  with  the  vouchers 
thereof  to  such  collector,  executor  or  administrator,  at  a  place  to 
be  specified  in  such  notice,  at  or  before  the  day  therein  named, 
which  must  be  at  least  six  months  from  the  day  of  the  first  publi- 
cation of  such  notice. 

2  R.  a,  88,  §  34 

§  91.  Upon  any  claim  being  presented  against  the  estate,  the  Yonchen 
collector,    executor  or   administrator   may   require   satisfactory  Tit  maybe 
vouchers  in  support  Uiercof ;  and  also,  the  affidavit  of  the  claim- 
ant, that  such  claim  is  justly  due,  that  no  payments  have  been 
made  thereon,  and  that  there  are  no  offsets  against  the  same,  to 
the  knowledge  of  such  claimant. 

2  R.  S.,  88,  §  35. 

§  92.  If  the  collector,  executor  or  administrator,  doubt  the  justice  Referriog 
of  any  claim  so  presented,  he  may  enter  into  an  agreement,  in 
writing,  with  the  claimant,  to  refer  the  matter  in  controversy, 
whether  the  same  is  of  a  legal  or  an  equitable  nature,  to  one  or 
to  three  disinterested  persons,  to  be  approved  by  the  surrogate ; 
whereupon  the  surrogate  may  order  such  reference.  The  agree- 
ment and  order  must  be  filed  in  the  office  of  the  clerk  of  the 
county  in  which,  by  the  provisions  of  the  Code  of  Procedure,  an 
action  upon  such  claim  ought  to  be  tried  ;  the  parties  must  plead 
before  the  referee,  and  the  proceedings  are  to  be  the  same  in 
all  respects  as  if  such  reference  had  been  ordered  on  an  action 
commenced  in  the  Supreme  Court 

Modified  from  2  R.  a,  88,  §§  36,  37,  so  as  to  adapt  it  to 
all  demands. 

§  93.  If  a  claim  is  presented,  under  section  90,  or  at  any  tim^,  LimitAilM 
is  disputed  or  rejected  by  the  collector,  executor  or  administrator,  disoatad 
and  not  referred,  the  claimant  mnst,  within  six  months  after  such 
dispute  or  rejection,  ot  after  some  part  of  the  debt  becomes  dn^ 
edihmence  an  action  for  the  recovery  thereof  or  be  fbrov«r  barrel 


CKflL 


9M) 


s  B.  a,  as^  I  sa. 


Motod  wfthitt  «z  OMNrthifroBi  dMftnt  pabBoationof  tibeBoAi 
piovided  Ibr  faj  Mclkm  9Qi|  tiM  coOeelQfv  cateeiitor  or 
k  Boi  diatfnble  Ibr  any  feti  dnl  1m  mmj  InKva  fwid  » 
Ikm  of  any  dflli^  kgMiM  or  dirti3wtif«  ako^ 

WIS  ^'>'Mi*— «^"'*x^ 

sB.a,as^|stL 

§95.  £i  mck  aekkm  no  eoili  OMi  bo  looofored  ogniHltibecQi* 
ketor,  ezoeatororodmiiiiitnlw;  noroaii  any  cools  bo  reeomci 
in  any  action  against  a  conoetor,  oxoentor  or  aidminiatnitor,«te 
it  af^ean  that  paymoat  was  nnreatonaUy  loaiated  or  ncgleeled^  or 
that  Ibo  dofimdant  refosed  to  fofer  it,  pmmant  to  aectioB  S9;  ii 
whieh  caeesi  the  oonrt  may  awaid  sodi  ooata  agaiaat  thodMoiM 
poiaonally,  or  against  the  estate^  as  may  be  joat 

SB.a,90^|4L 

§  96.  A  creditor  who  n^ects  to  present  his  daim,  as  prescribsl 

SSySot       by  section  90,  or  who  neglects  to  commence  an  action  as  [^escribed 

reooYerr       bj  section  93,  may,  notwithstanding,  recover  the  same  from  Um 

Ac  husband,  widow,  next  of  kin  and  legatees  of  the  decedent,  in  th« 

cases  and  manner  prescribed  by  law,  provided  action  ia  broogiit 

within  two  years  after  the  expiration  of  the  advertisement. 

Modified  from  2  R.  &,  90,  §  42. 

Svronto  g  97.  At  any  time  after  six  months  from  the  issnlng  of  letter^ 
p»y»«ntof  any  creditor  may  apply  to  the  surrogate  for  an  order  requiring Uis 
■iz  montiit.  executor,  administrator  or  collector  to  show  cause  why  his  demand, 
or  a  proportionate  part  thereof,  should  not  be  paid ;  and  on  the 
return  of  the  order,  the  surrogate,  after  inquiring  into  the  ssaeli 
applicable  thereto,  may  make  such  order  as  shall  be  just,  nnlesi 
the  demand  be  disputed  and  no  judgment  has  been  recovered 
thereon. 

From  2  R.  S.,  116,  §  18. 

Vmnw^^       §  ^^*  ^°  ^^^  ^  legatee  or  person  entitled  to  a distribntive ahsn 

■£ur«diM^^  is  a  minor,  the  legacy  or  share,  if  it  does  not  exceed  one  hundred 

to  a  minor,    dollars  in  value,  may  be  paid  to  his  father,  for  the  use  of  the  minor. 

If  it  exceeds  that  value,  it  may  be  paid  to  his  general  guardisn; 

provided  the  guardian  has  given  secnrity,  approved  by  l^e  smrs- 

gate  or  by  the  court  by  which  he  was  appointed,  sniBcient  thenlbr; 
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but  if  there  is  no  sach  guardian,  it  must  be  paid  into  the  surro- 
gate's court,  and  invested  in  permanent  securities  by  the  surrogate 
in  the  name  and  for  the  benefit  of  the  minor,  upon  interest;  and 
the  surrogate  must  keep  the  securities  in  his  office,  and  collect  the 
interest,  and  the  same  may  be  applied,  under  his  direction,  to  the 
support  and  education  of  the  minor. 

Modified  from  2  B.  S.,  91,  §g  47,  48. 

§  99.  On  coming  of  age,  the  minor  is  entitled  to  receive  the  S*'S5ji 
securities  and  the  interest  unapplied  ;  and  tlie  surrogate  and  his  therefiv. 
•nretiea  are  liable  to  the  beneficiary  and  his  legal  representatives 
for  the  faithful  discharge  of  this  trust 

2  R.  &,  91,  §§  50,  61. 

§  100.  In  case  of  intestacy,  partial  or  total,  as  to  personal  pro-  Unclaimed 
perty,  if  no  one  appears  to  claim  the  property,  within  two  years  be  paid  into 
after  the  letters  were  granted,  the  surplus  must  be  paid  into  the  in  certain 
treasury  of  the  state,  for  the  benefit  of  those  who  may  thereafter 
appear  to  be  entitled  to  the  same. 

2  R.  a,  98,  §  81. 

§  101.  At  any  time  after  one  year  from  the  issuing  of  letters,  Surrogate 
the  surrogate  may,  on  the  application  of  a  party  entitled  to  a  payment  of 
legacy  or  distributive  share,  and  on  an  order  to  show  cause,  ex-  diStribnUve 

amine  into  the  assets  properly  applicable  to  the  payment  thereof,  before  final 
..-,  /*».,  ,        ,  aoooontinc. 

and,  if  there  are  sumcient,  he  may  order  the  same,  or  a  propor- 
tionate part  thereof  to  be  paid.  If,  on  a  similar  application,  be- 
fore the  expiration  of  the  year,  and  after  six  months  from  the 
issuing  of  letters,  it  appears  that  there  is  at  least  one-third  more 
of  assets  in  hand  than  are  necessary  to  pay  all  known  debts, 
legacies  and  claims  against  the  estate,  the  surrogate  may  make  a 
similar  order  for  the  payment  of  such  portion  of  tlie  legacy  or 
share  as  may  be  necessary  for  the  support  of  the  applicant,  upon 
satisfactory  security  being  given,  as  required  by  the  following 
section. 

S  R.  8.,  98,  §§  82,  83;  id.,  116,  §  18. 

§  102.  In  case  application  is  made  for  the  payment  of  a  legacy  secnrity  m 
or  distributive  share,  or  any  part  thereof,  within  one  year  after  ^^^^iSir 
the  iwue  of  letters,  the  executor  or  administrator  may  require  a  JStf.*"  *^ 
bond,  in  a  proper  penalty,  with  two  sufficient  sureties,  conditioned 
to  refund  the  whole  or  a  part  of  such  payment,  with  interest,  to 
the  executor  or  administrator  entitled  thereto,  if  such  refunding 
is  ordered  by  the  surrogate. 

ftom  a  B.  a,  90, 1 44. 
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111,119L 

114k  HmI  Mipoinil 

118l  OttfiaB. 

lie  FvlieL 

111.  BflferaiOBL 

lUL  Sftcfccrikid 

119.  Order  for  piTmait  and  diibibiditML 

120.  DeliTerj  and  awBgnmept  of  aaaeli. 

121.  Sams  maj  be  reseired. 

122.  Propertj  exempt  to  be  aooonnted  for,  if  not  aet  tsptat, 
123.'  Aocoonting  between  aererel  co-executera»  ftc 

124.  Public  administrator  excepted. 

^^^ins  S  ^^^*  '^^  surrogate  may,  from  time  to  time,  in  liia  diacietioa; 

>B*7^«        require,  by  order,  accouutingB  in  the  following  caaea : 

1.  From  a  collector,  at  any  time  after  the  lasoing  of  hia  leUen; 

2.  From  an  executor  or  administrator,  at  any  time  after  the 
expiration  of  one  year  from  the  issuing  of  his  letters ; 

8.  From  an  executor,  administrator  or  collector,  at  any  time 
after  his  letters  have  been  revoked  or  his  powers  have  ceased ; 

4.  From  an  executor,  administrator  or  other  person  appointed 
to  sell,  mortgage  or  lease  real  property  of  the  decedent^  onder 
article  XIII,  at  any  time  after  such  sale,  mortgaging  or  leasing; 

6.  From  an  executor  or  administrator  acting  a  power  of  sale 
of  real  property  given  in  a  will. 

2  &  8^  109,  g  6t. 

Such  order  may  be  made  upon  application  of  aome  pesKin 
interested  in  the  estate  or  sncceeding  to  the  admiaiilration  therr 
ol^  indoding  a  child  bom  after  ihe  making  of  a  wiD|  or  of 
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person  on  bcbalf  of  any  minor  having  such  interest,  or  of  any 

surety  upon  the  bond  of  such  executor,  administrator,  collector  or 

other  person,  or  the  legal  representatives  of  such  surety,  or  with 

out  such  application. 

From  2  R.  a,  92,  §  62;  and  Laws  of  185*7,  ch.  460,  §  36 
(same  stat,  2  R.  S.,  5th  ed^  182,  §  76);  as  amended, 
Laws  of  1859,  569,  ch.  261,  §  1 ;  modified  by  allowing 
the  account  after  one  year  instead  of  eighteen  months. 
Subdivision  4  is  from  2  R.  a,  106,  §  34. 

§  105.  If  the  party  so  required  to  account,  fail  to  appear,  or  ^®^J^^ 
disobeys  the  order,  or  evades  service  of  the  order,  the  surrogate 
may  issue  an  attachment  against  him,  with  the  like  effect  as  pro- 
vided by  sections  79  and  80.  He  may  also,  by  an  order,  revoke 
the  letters  and  grant  letters  on  the  estate  to  the  person  entitled 
thereto,  other  than  such  executor  or  administrator,  or  to  some 
other  person  as  collector,  as  the  case  may  be. 

Laws  of  1846,  ch.  288 ;  same  stat,  2  R.  S.,  5th  ed.,  164, 
§68. 

§  106.  On  rendering  the  account,  the  accounting  party  may  be  ExiuniMh 
examined  on  oath  concerning  his  receipts,  disbursements,  and  any  proof  of 
other  matter  relating  to  the  estate.  He  must  produce  vouchers 
which  must  be  filed  with  the  surrogate,  for  all  payments;  except 
that  he  may  be  allowed  any  item  of  expenditure,  not  exceeding 
twenty  dollars,  for  which  no  voucher  is  produced,  if  such  item  be 
supported  by  his  own  uncontradicted  oath,  stating  positively  the 
fact  of  payment,  and  specifying  when  and  to  whom  it  was  made ; 
but  such  allowances  cannot,  in  the  whole,  exceed  five  hundred 
dollars. 

2  R.  S.,  92,  §  55. 

§  107.  Vouchers  are  presumptive  evidence  of  disbursements,  yondMn. 
without  other  proof,  unless  impeached.     If  lost,  the  accounting 
party  inust,  if  required,  make  oath  to  that  fact,  and  state  the  con- 
tents and  purport  of  the  voucher. 

This  section  is  new. 

§  108.  An  account  may  be  voluntarily  filed  by  an  executor,  Settlement 
administrator  or  collector,  at  any  time ;  and  in  all  cases  the  settle-  bntion! 
nient  of  the  account  and  distribution  of  the  estate  may  be  ordered 
by  the  surrogate  at  such  time  as  he  deems  proper,  upon  the  con- 
sent of  all  the  parties  in  interest,  or,  at  any  time  after  the  expira- 
tion  of  one  year  from  the  issuing  of  letters  testamentary  or  of 
administratioD,  withoat  such  consent 

69 
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PKfitaaiid  §  109.  No  profits  can  be  made  by  ezecntora,  admiDistraton  or 
collecton  by  the  increase,  nor  are  they  liable  for  the  decrease  or 
loss,  without  their  fanlt,  of  any  part  of  the  estate ;  bnt  they  nmst 
accoont  for  sach  increase,  and  be  allowed  for  snch  decrease  or  loss. 

a  B.  a,  93,  §§  66»  61 

'''**'*'^  §  110.  K  they  have  negligently  permitted  fiinds  to  be  idle, 

when  the  same  should  have  been  invested,  they  are  chargeable 
with  simple  interest.  If  they  have  converted  funds  to  their  own 
use,  or  have  employed  them  in  any  business,  they  are  chai^gcable 
with  compound  interest,  or  with  one-half  the  profits,  whichever 
may  be  most  to  the  advantage  of  the  estate. 

This  sectkm  snd  the  foUowing  axe  new. 

jj|}}S!f  §  111«  An  executor,  administrator  or  collector  cannot,  directly 

or  indirectly,  buy,  or  be  interested  in  buying,  any  demand  or  right 
in  action  against  the  estate,  for  his  own  benefit;  nor  in  any  way 
deal  or  traffic  with  the  estate  for  his  own  benefit 

Yan  Home  v.  Fonda,  6  Jchn».  Ch^  388. 

§  112.  The  surrogate  must  allow  to  the  executor,  administrator 

or  collector,  for  his  services,  and  if  there  are  more  than  one,  ap- 
portion among  them  according  to  the  services  rendered  by  thein 
respectively,  over  and  above  his  or  their  expenses : 

1.  For  receiving  and  paying  all  sums,  not  exceeding  one  thou- 
sand dollars,  at  the  rate  of  ^\^  per  cent ; 

2.  For  receiving  and  paying  all  sums,  exceeding  one  thousand 
dollars,  and  not  amounting  to  five  thousand  dollars,  at  the  rate  of 
two  and  a  half  per  cent ; 

3.  For  receiving  and  paying  all  sums  above  five  thousand  dol- 
lars, at  the  rate  of  one  per  cent ; 

4.  Just  and  reasonable  allowance  for  the  care  and  management 
of  real  property ; 

5.  Just  and  reasonable  allowance  for  actual  and  necessary 
expenses. 

The  same  rates  of  commissions  are  to  be  allowed  annually,  in  all 
cases  of  executory  trusts,  upon  annuities  and  the  income  of 
legacies. 

From  2  R.  S.,  93,  §  68,  as  amended  by  Laws  of  1849,  ch. 
160.  Subdivision  4  and  the  last  sentence  of  the  sec- 
tion are  new. 


Hon. 
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§  113.  Where  the  will  provides  specific  compensation  for  an  Compensa- 
execntor,  he  is  entitled  to  no  commissions,  unless,  by  a  writing, 
filed  with  the  surrogate,  he  renounces  such  compensation. 

2  R,  S.,  93,  §  69. 

§  114.  Final  accounting  may  be  had,  from  time  to  time :  Final 

1.  By  an  executor  or  administrator,  or  by  a  testamentary  trus- 
tee, created  by  a  will  or  appointed  by  competent  authority,  or  any 
executor  or  administrator,  with  the  will  annexed,  authorized  to 
execute  such  trust,  after  the  expiration  of  one  year  from  the  issu- 
ing of  his  letters  or  from  the  time  of  his  appointment,  and  upon 
an  order  made  under  section  104 ; 

2.  By  an  executor,  administrator  or  collector,  whose  letters 
have  been  revoked  or  whose  powers  have  ceased,  or  by  an  execu- 
tor, administrator  or  other  person  appointed  to  sell,  mortgage  or 
lease  real  property  of  the  decedent,  under  article  XIII,  or  autho- 
rized to  do  so  by  a  power  in  the  will,  at  any  time. 

§  115.  On  a  final  accounting,  the  accounting  party  may  obtain  Citation. 
a  citation  to  all  parties  interested  to  attend ;  and,  on  such  account- 
ing, the  same  rules  apply  as  in  the  case  of  a  compulsory  account- 
ing. 

2  R.  S.,  95,  §  70. 

§  1 1 6,  Creditors,  legatees,  next  of  kin,  or  other  persons  interested  Partiet. 
in  or  succeeding  to  the  administration  of  the  estate,  or  interested 
in  such  accounting,  or  any  person  on  behalf  of  a  minor  so  inte- 
rested, arc  entitled  to  service  of  the  citation,  and  may  contest  the 
account  or  any  matter  relating  to  the  settlement  and  distribution 
of  the  estate. 

2  R.  a,  94,  g  63. 

§  117.  The  surrogate  may  appoint  one  or  three  referees  to  BeferenoOi 

examine  the  accounts,  to  hear  and  determine  all  matters  relating 

thereto,  and  to  make  report  thereon,  subject  to  his  confirmation. 

Such  referees  have  the  same  powers  and  compensation  as  referees 

in  civil  actions. 

From  2  R.  S.,  94,  §  64.    Partially  new. 

§118.  Tlie  final  settlement  of  an  account  and  the  allowance  Effect  of 
thereof,  by  the  surrogate,  or  on  appeal,  has,  as  against  all  creditors,  account, 
legatees,  next  of  kin,  and  other  persons  in  any  way  interested  in, 
or  succeeding  to  the  administration  of  the  estate,  or  interested  in 
such  accounting,  upon  whom  the  citation  was  duly  served,  includ- 
ing minors,  and  including  the  sureties  upon  the  official  bond,  the 
same  force  and  effect  as  the  judgment  of  the  supreme  court,  on 
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the  final  lettleineiit  of  naeb  accoantiy  and  of  the  matton  rdatii^ 
to  such  efitate,  which  havo  been  embraced  in  soch  accoonta  or 
litigated  or  determined  on  the  settlement 

a  R.  a,  H  8  ^^  »  amended  hj  Lawa  of  1 850,  dL  ST& 

S^SSjSt  §  ^^^'  When  any  account  is  rendered,  and  settled,  if  it  appears 

^f^y*  to  ^0  snrrogate  that  the  estate  should  be  distribatod,  he  must 
decree  payment  and  distribution  to  and  among  the  parties  into* 
rested,  according  to  their  respecUve  rights;  and,  in  such  decree^ 
must  determine  all  questions  concerning  anj  debt,  claim,  legacy, 
bequest  or  distributive  share,  to  whom  the  same  is  payable,  and 
the  sum  to  be  paid  to  each  person.  In  case  of  a  collector  or 
superseded  executor  or  administrator,  payment,  when  ordered,  is 
to  be  decreed  to  the  party  succeeding  to  the  adminwtration  of  the 
estate. 

S  B.  a,  95,  §  11. 

Mvtnr  g  120.  In  such  decree,  the  snrrogate  may,  upon  written  consent 

mint  of  of  the  parties  who  have  i^peared,  direct  the  delivery  and  assign- 
ment of  any  assets  to  and  among  those  entitled  to  payment  or 
distribution,  in  lien  of  so  much  money  as  such  assets  may  be 
worth,  to  be  ascertained  by  the  appraisement  on  oath  of  persons 
appointed  by  the  snrrogate  for  that  purpose. 

2  R.  a,  95,  §  72. 

go™»maT  §  121.  If,  on  an  accounting,  it  appears  to  the  surrogate  that  any 
claim  exists  against  the  estate  which  is  not  due,  or  on  which  a  suit 
is  pending,  he  must  allow  a  sura  sufficient  to  satisfy  such  claim,  or 
the  proportion  to  which  it  may  be  entitled,  to  be  retained,  for  the 
purpose  of  being  applied  to  its  payment  when  due,  or  recovered, 
with  the  expense  of  contesting  the  same,  or  to  be  distributed  ac- 
cording to  law.  The  sum  so  retained  may  be  left  in  the  hands  of 
the  executor  or  administrator,  or  may  be  directed  by  the  surrogate 
to  be  deposited  in  some  safe  bank,  subject  to  the  order  of  the 
surrogate. 

2  R.  a,  96,  §  14. 

PMpertj  §  122.  If  the  executor,  administrator  or  collector  fails  to  set 

boBooonnt-    apart  the  property,  for  the  surviving  husband,  widow  or  child,  di- 

not  set         rected  by  §  of  the  Civil  Code,  the  surrogate  may,  on  an  order 

to  show  cause,  require  him  to  do  so,  or  if  such  property  has  been 

sold,  as  a  part  of  the  assets,  to  pay  the  value  thereof  in  money. 

New.    See  Sheldon  v.  Bliss,  S  K.  T.^  31. 

Ajopwjtiiif  g  124.  The  surrogate  may,  on  application  of  either  of  several 
co-executors,  co-administrators  or  co-coUectofs,  and  on  an  <n:derto 
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show  cause,  issued  to  the  others,  inquire  into  and  settle  the  amount 


due  from  any  or  all  of  them  to  the  estate,  and  make  such  order  ^^ 
respecting  the  payment  or  security  thereof  as  may  bo  just 

§  124.  The  provisions  of  this  and  the  two  preceding  articles  do  Pobllead- 
not  apply  to  the  public  administrator  of  the  city  of  New  York,  or  excepted, 
to  any  letters  granted  to  him,  except  in  cases  specially  provided. 


ARTICLE  Xn. 

POWERS    AND    DUTTEB    OP    EXECUTORS,    ADMINISTRATORS    AND 
COLLECTORS,   AND   ACTIONS   BT   AND   AGAINST  THEM. 

8KCTI0N  125.  Rights  in  action  survive  to  the  personal  representative. 

126.  Exceptions;  rights  which  do  not  survive. 

127.  Rights  which  survive  to  or  against  the  successor. 

128.  Rights  wliich  survive  to  or  against  the  heir  or  devisee. 

129.  Action  for  act  or  neglect  causing  death. 

130.  Measure  of  damages. 

131.  Recovery-  of  assets  and  possession  of  real  property. 

132.  Executor,  &c.,  may  recover  back  certain  payments. 

133.  May  disaffirm  fraudulent  and  wrongful  acts. 

134.  Executors,  ^.,  to  hold  in  joint  tenancy. 

135.  Sales  of  real  property,  how  made. 

136.  Sales  by  part  of  the  executors. 
13*7.  Funds  to  be  separately  deposited. 

138.  Power  of  surrogate  in  case  of  disagreement 

139.  Compounding  for  outstanding  estates. 

140.  Bidding  in  property. 

141.  Acknowledgment  does  not  affect  heirs. 

142.  Promises  to  charge  executor,  Aa,  personally,  must  be  in 

writing. 

143.  Liability  on  leases  and  renewals  of  leases. 

144.  Losses. 

145.  Compromises  of  debts. 

146.  Default  of  co-executor. 

147.  Foreign  executor. 

1 48.  No  one  liable  as  executor  of  his  own  wrong. 

149.  All  actions  to  be  brought  In  representative  capacity. 

150.  Executors  who  have  not  received  letters  need  not  be  joined. 

151.  Actions  against  executors,  tc^  and  lien  of  judgment. 

152.  Leave  to  issue  execution. 

153.  Liability  to  arrest. 

154.  Appearance  of  one  of  several  executors,  Ac. 

155.  Set-off  and  counterclaim. 

156.  Limitation  of  actions  by  and  against  executors,  fta 

157.  By  collectors. 

158.  Judgment  against  dooedont  onforooable  against  penraoal 

representatlvos. 

159.  160.  Certain  Judgmonta  aro  a  bar. 
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BMonoK  161.  Bed  property  of  deoedent 

163.  Bight  of  a  eaooeediiig  oxeoutor,  in^  to  !«nie  execntioB. 

163.  Other  romedieik 

164.  AotioDB,  how  oontiiined,  in  cue  of  death  or  nrocatloii  ef 

letters. 
166.  Bond  to  be  proeeouted  on  revocation  of  letters. 
166.  Action  on  the  bond  in  other 


a9l£n  Mip-  6  ^^^'  tTpon  the  death  of  any  person,  nil  demands  whatsoerer^ 
▼tjrtoUie  gnd  all  rights  to  prosecute  or  defend  any  action  or  special  proceed- 
rmtmmtMr   ing,  existing  in  favor  of  or  against  snch  person,  except  as  herein- 

alter  provided,  survive  to  and  against  the  execntor,  administrator 

and  collector  of  his  estate. 

&»gtioa*;       g  126.  The  following  rights  in  action  do  not  snrvive : 

^^^1^  1.  Causes  of  action  for  libel  and  for  slander,  except  slander  of 
P«on.        title ; 

2.  Causes  of  action  for  false  imprisonment,  assault  and  battery, 
or  other  injuries  to  the  person,  where  such  injury  does  not  cause 
the  death  of  the  injured  party ; 

3.  Causes  of  action  accruing  against  a  husband,  by  reason  of 
his  marriage,  for  the  debts  of  the  wife  contracted  by  her  before 

marriage ; 

4.  Cases  where  the  relief  sought  could  not  be  enjoyed,  or  grant- 
ing it  would  be  entirely  nugatory,  after  the  death. 

The  last  subdivision  is  intended  to  cover  siich  cases  as 
divorce,  specific  enforcement  of  contracts  for  personal 
skilled  services,  Ac. 


Exceptions;       g  127.  Rights  in  action  cxistiT)g  in  favor  of  or  against  a  person 

which  sar-     in  an  official  or  representative  capacity  survive  to  and  aijainst  his 
Tivc  to  or  *  X        »  =• 


against  the    successors.     Such  rights  of  action  survive  a^jainst  the  executor, 
BQcceBsor.  ...  ^  ^ 

administrator  or  collector  of  such  person  so  far  only  as  he  was 
pereonally  liable  thereon,  or  so  far  as  his  executor,  ad iuinistr.it or 
or  collector  has  become  i)ossessed  of  the  money  or  j»n>perty  for 
recovery  of  wliich  the  action  or  proceeding  is  had,  or  so  far  as 
they  are  necessary  parties  to  a  complete  detemunation  of  the 
controversy.. 

Exceptions;  8  128,  The  followiTiff  causes  i>f  action,  and  ritjhts  arisinfj  out 
Which  PUT.  of  real  property,  [elFcctually  devised,]  and  any  proceedings  relating 
agaiuHtthe  thereto,  do  not  survive  to  and  against  the  executor,  adnnuistr:Ut>r 
devisee.  or  collector;  but  survive  to  and  against  the  devisee  of  such  real 
property  :* 
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1.  Causes  of  action  in  favor  of  the  decedent,  for  waste  of  real 
property ;' 

2.  Causes  of  action  against  the  decedent,  for  specific  perform- 
ance of  a  contract  to  convey  real  property;* 

3.  Causes  of  action  on  any  contract  of  insurance  on  real  pro- 
perty ;* 

4.  Rights  existing  in  favor  of  the  decedent,  to  redeem  real 
property  from  any  judicial  sale  or  from  any  lien  or  incumbrance 
thereon  ;* 

5.  Causes  of  action  in  favor  of  or  against  the  decedent,  to 
recover  the  possession  of  real  property  wrongfully  withheld  by 
him  or  to  determine  conflicting  claims  to  real  property  f 

'  If  appendix  A  is  adopted,  the  words  in  brackets  should 

be  omitted,  "  heir  or  "  and  inserted  before  "  devisee." 
»  2  R.  S.,  334,  §  4. 

•  2  R.  S.,  194,  §  169. 

•  This  provision  is  new. 

•  2  R,  a,  370,  §  46,  subdivision  2. 

•  This  provision  is  new. 

§129.  Whenever  the  death  of  a  person  is  caused  by  a  wrongful  Action  for 
.  .  act  or  nesf- 

act,  neglect  or  default,  such  as  would,  if  the  injured  party  had  icctcauiGag 

death, 
lived,  have  entitled  him  to  an  action  for  damages  therefor,  the 

person  or  corporation  that  would  have  been  so  liable,  and  his  or 
their  executors,  administrators,  collectors  or  successors,  are  liable 
to  an  action  for  damages,  to  be  brought,  within  two  years  after 
fiuch  death,  by  the  executor,  administrator  or  collector  of  the  de- 
cedent; and  this  notwithstanding  the  death,  and  although  the 
wrongful  act,  neglect  or  default,  causing  the  death,  amount  in  law 
to  a  felony. 

Laws  of  1847.  575,  ch.  450;  1849,  388,  256,  §  1. 

§  130.  The  plaintiff,  in  such  action,  may  recover  such  damages,  MeainreoC 
not  exceeding  five  thousand  dollars,  as  are  a  fair  and  just  compen- 
sation for  the  injury,  including  loss  of  society  and  comfort,  result- 
ing from  such  death,  to  the  husband  or  widow,  and  next  of  kin. 
The  amount  recovered  is  not  liable  to  be  applied,  as  assets,  in  the 
payment  of  debts  or  legacies ;  but  is  to  be  distributed  as  provided 
in  the  article  of  the  Civil  Code  on  Succession. 

Id.,  §  2 ;  modified  by  making  the  recovery  inure  to  the 
benefit  of  a  husband  as  well  as  a  widow,  and  by  allow- 
ing loss  of  society  and  oomfort  to  bo  considered  in  fixing 
tlie  damages. 

§  131.  Executors,  adjninistrators  and  collectors  may  maintain  Reooretyof 
any  appropriate  action  or  proceeding  to  recover  assets,  and  to  S? 


Ix  .<t!ZVtL' 

■taiartM  toeftTariwIfK^a^of  whieb  anosttn  anwAoifaid-tbafta 

******      poMHion  b7  tbe  will,  [or  vhldi  U  not  (OMtiullr  derirtdt]«Mt» 

nooT«r  fbr  saj  iiijiirf  done  to  ndi  nHta  « iwt  puyeily  M  ay 

time  MbMqneBt  to  the  dnth  of -tiie  dwodoA. 

JJ^*j*'  g  ISS.  Ex«oaton,  admiotttnlorB  or  colloctora  may  recover  (rom 

gy^      Ha  partiM  antitled  to  mccaed  to  tbc  property  of  the  decedent,  and 

**»By-      fto  derheai  cud  l^;«teeB  under  his  will,  all  necessary  and  reason- 

Udfl  eoita  Ksd  expense*  incamd  by  tlicm  in  good  faiih  in  tho 

diielurge  Ot  tlioir  datiee,  in  reqicct  to  property  nliich  such  peison 

awj  tde  }>y  noceMon  or  will. 

'.  ir  Oefpliy/ftQia  Ae  perwut  proper^,  MMi  or  I^eiek^i^ch 
Aoald  be  piiid  out  of  the  red  proper^,  ifceptjiwiittoeBpM* 
hfcuge  in  tiieirfnor  agunt  tbe  ml  proper^. 

LaM  of  1SB8,  He,  dL  3M,  S 1    A«  kttor  pcorWn  ii 


{  ISS,  An  executor,  edmiDJBtrttor  «r  collector  ma;  dinfBRn 
■nd  treat  aa  void  all  tranaactioDa  in  frand  tj  tlie  lighti  ot  any 
ereditor  of  the  decedent  or  of  the  eatate  and  other  partita  inte- 
Mited  tiiareki,  including  hie  own  ri^ta,  «Dd  ntrr  tacovtr  my 
pK^MFty  wnmgfblly  received  or  taken  in  Irand  of  Hoh  iiffilU,at 
the  rslue  of  such  property,  or  damages  caused  by  such  acta,  or  by 
any  unlawful  intericrcnce  with  the  estate. 

Laws  of  1856,  BOG,  ch.  314,  §g  1,  3. 

,       §  134.  Every  estate  vested  in  executors  or  adminbtratora  or 
^)^Dt        collectors  as  such  is  held  by  tlicni  in  joint  tenancy, 
1  H.  S.,  721,  g  41. 

Bi^or  g  ]35,  Sales  of  real  property  made  pnrsnaot  to  authority  given 

gii^baw    by  will,  nnleas  the  will  otherwise  direct,  may  be  public  or  private, 

and  on  auch  terms  as,  in  the  opinion  of  tho  executor,  are  most 

advantngeoDs  to  those  interested  therein. 

Uwaof  1837,  ch.  460,  g  43. 

nuTorttis  6  ^^^'  ^^^'■'^  "  *'"  devises  any  real  property  to  executors  to 
be  sold,  or  confers  on  them  a  power  of  sale,  if  one  or  more  of  tlio 
executors,  or  administrators  with  the  will  annexed,  fail  \o  take 
upon  him  tbo  execution  of  such  will,  then  any  sale  made  by  those 
who  talte  upon  them  the  execution  thereof  is  valid,  aa  if  the  others 
had  joined. 

3  B.  a,  109,  g  EG. 

•nMnldi^       §  13?,  It  is  the  duty  of  an  executor,  administrator  or  collector 
depptiwl.    to  deposit  the  funds  of  the  estate  to  a  separate  account  in  his  tmst 
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capacity,  with  some  safe  bank  or  trust  company,  and  on  failure  so 
to  do,  Lc  is  chargeable  with  interest  on  all  funds  remaining  on 
Land. 

This  and  the  four  following  sections  are  new. 

8  138.  Where  executors  or  administratora  or  collcptoi's  disac^rco  Power  of 
**  ®         snrrogate 

as  to  the  management  of  the  csb\te  or  the  custody  thereof,  either  in  case  of 

*'  ,      ,  •'  disagree* 

of  them  or  any  party  in  interest  may  apply  to  the  surrogate  for  ment, 
an  order  requiring  them  to  show  cause  why  the  surrogate  should 
not  give  directions  in  the  premises.  On  due  service  of  such  order 
the  surrogate  must  give  proper  directions  for  the  joint  manage- 
ment of  the  estate,  and  he  may  direct  the  assets  to  be  deposited  in 
some  f^afe  place  in  the  joint  custody  of  ihe  executors,  administrators 
or  collectors,  and  the  funds  to  be  deposited  in  some  safe  bank  or 
trust  company,  to  their  joint  order.  Disobedience  of  such  direc- 
tion may  be  punished  by  attachment  and  commitment. 

§139.  Where  executors  are  directed  or  empowered  to  sell  real  Compoon* 
^  Ing  fur  oat- 

property,  they  may  compound  with  any  person  having  an  interest  »tanding 

estatea* 

in  such  real  property.  The  value  of  an  interest  for  life  is  to  bo 
ascertained  in  the  mode  prescribed  by  the  rules  of  court  in  respect 
to  dower  and  partition. 

§  140.  At  any  auction  sale  of  real  property  belonging  to  the  Bidding  in 
estiite,  the  executors,  adniiuistratoi's  or  collectors  may  bid  in  the 
property  and  take  a  couveyance  to  themselves  as  exccutoi-s,  ad- 
ministrators or  collectors  for  the  benefit  of  the  estate,  when,  in 
their  discretion,  this  is  necessary  to  prevent  a  loss  to  the  estate. 

§141.  No  acknowledjjment  by  an  executor,  administrator  or   Acknow- 
.        .  .  ledgment 

collector  binds  real  property  [which  is  effectually  devised]  or  af-  doeenot 

fects  the  right  of  any  [heir  or]  devisee,  unless  authority  for  that  Ac 

purpose  is  conferred  by  the  will. 

§  142.  No  executor,  administrator  or  collector  is  chargeable  i*romi»««» 
upon  any  promise  to  answer  damages  or  pay  the  decedent's  debts  S*^**''*' 

out  of  his  own  est^itc,  unless  an  aifrcement,  or  some  memorandum  pwrsonanr, 

"  *  ...      nin»t  bo  In 

or  note  thereof,  suiting  in  express  terms  that  the  obligation  is  writing, Ac. 

personal,  is  in  writing,  and  subscribed  by  such  executor,  adminis- 
trator or  collector,  or  bv  some  person  by  him  thereunto  specially 
authorized. 

Modified  from  2  R.  S.,  11:J,  by  requiring  tlic  promise  to 
stiite  Hi!  intention  to  chnrge  tlie  promisor  personally, 
in  express  terms;  and  by  requiring  subscription  in- 
stead of  si^^ning  in  ctmfomiity  witli  tlie  provisions  of 
the  stiitute  of  frauds.  2  K.  8.,  134-136. 
CO 


bdi 


etvmoatm 


uutimifi 


BaAnltor 


§  148.  Tho  ezeentor  or  admiBiilaraMrlB  Bolpcnoiudly  liable^ 
tent  aoeniBd,  or  to  acemei  upon  « leas^  lo  Ibe  deeedesibey oiul  tlie 
amount  of  rents  receiyed  by  him  teem  the  demised  property. 
Leases  renewed  by  «&  exeenlor  or  adiiilniBtnitor  innre  to  the 
benefit  of  the  estate;  and  the  execnior  or  admpktii^r  is  pe^ 
Konally  liable  thereon  only  to  the  extent  prescribed  hk  this  section, 
nnless  the  renewal  expressly  provide  otiierwise  in  writing. 

tOite  aeollm  sad  the  four  IR^lowiiigsie^^]^ 

§  144.  An  execntori  adminiitrator  or  coltoetor  Is  not  Imble  fat 
property  stolen,  wasted  or  destroyed  widiont  lus  negligence  or 
de&ntt 

§  146.  If  an  execntor,  administratof  or  eoBector  oompromiae 
any  debt  or  daim  bdonging  to  tibe  ertate  without  anthori^  from 
the  surrogate,  pnrsoant  to  section  86,  he  is  tiaUe  for  so  mnch  of 
the  amount  released  as  he  fails  to  show  conld  not  haye  been  with 
dne  diligence  collected,  and  no  more. 

§  146.  One  of  several  executors,  administrators  or  collect<»s  is 
not  chargeable  for  property  which  comes  <mly  to  ike  hands  of  his 
co-executor,  co-administrator  or  co-collector,  witiiont  his  assent  or 

neglect. 

See  Douglas  v,  Satterlee,  II  Johns.;  MoneU  v.  Monell,  5 
Johns.  Ch.,  283. 

§  147.  Foreign  executors  and  administrators  have  no  authority 
whatever  in  this  state,  unless  upon  letters  granted  here,  nor  are 
voluntary  payments  to  them  valid;  and  they  must  account  for 
assets  received  herc>,  and  the  surrogate  may  decree  distribution  or, 
in  his  discretion,  direct  the  assets  to  be  remitted  to  the  place  of 
principal  administration. 

No  one  8  148.  No  person  is  liable  to  an  action  as  executor  of  his  own 

liable  ae  ,  . 

execntorof   "Wrong,  for  having  received,  taken  or  interfered  with,  the  property 
wrong.  of  a  decedent. 

2  R.  S.,  449,  §  17. 

All  actions         §  149.  All  actions  and  proceedings  brought  by  or  against  cxe- 
bronghtln     cutors,  administrators  or  collectors,  upon  any  cause  of  action  or 
tivecapaci-    right  in  which  the  estate  is  the  real  party  in  interest,  must  be 
brought  by  or  against  them  in  their  representative  capacity. 

At  present,  in  a  large  class  of  cases,  the  cxeetitor, 
&a,  may  sue  iu  his  individual  capacity.  This  section 
is  intended  to  prescribe  one  rule  for  all  cases  where  the 
right  accrues  or  is  held  in  a  representative  capacity. 


Foreign 
executor. 
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8  150.  In  actions  by  and  gainst  executors  it  is  not  necessary  Executors 

who  hiiVR 

to  join,  as  parties,  those  to  whom  letters  have  not  been  issued.        not  received 

letters  need 
Laws  of  1838,  cli.  149.  not  be 

Joined. 

§  151.  An  action  may  be  brought  against  an  executor,  admin*  Actions 
istrator  or  collector,  on  a  demand  airainst  the  estate,  at  anv  time  ecntore,&c., 

,  '  ^^  '  "  and  lien  of 

after  it  is  due,  or  by  a  legatee  or  person  entitled  to  a  distributive  judgment, 
share,  after  the  lapse  of  a  year  from  the  granting  of  letters ;  but 
no  execution  can  issue  against  the  executor,  administrator  or  col- 
lector on  a  judgment  therein  against  him  without  leave  of  the 
surrogate,  as  hereinafter  provided ;  and  such  a  judgment  is  a  lien 
on  the  property  of  the  executor,  administrator  or  collector,  only 
from  the  time  such  leave  is  granted. 

§  152.  Any  creditor,  legatee  or  person  entitled  to  a  distributive  Leave  to 
share,  who  holds  a  judgment  against  an  executor  or  administrator,  cation, 
or  collector,  may,  from  time  to  time,  apply  to  the  surrogate  for 
an  order  requiring  him  to  account,  and  show  cause  why  execution 
should  not  be  issued.  On  due  service  of  the  order,  the  executor 
or  administrator,  or  collector,  must  appear  and  account ;  and  if  it 
appears  to  the  surrogate  that  there  are  assets  properly  applicable 
to  payment  of  the  judgment,  he  may  make  an  order  allowing 
execution  to  issue  for  such  amount  as  is  properly  so  applicable. 

From  2  R.  S.,  116,  §  20, 

8  153.  An  executor,  administrator  or  collector  is  not  liable  to  LiaWiltr 

.  to  arrest, 

arrest  or  to  the  issue  of  an  attachment  by  reason  of  any  act  or  Ac- 
default  of  the  decedent. 

Substituted  for  2  R.  S.,  448,  §§  3,  4. 

§  154.  In  actions  against  several  executors,  administrators  or  Appearance 
collectors,  they  are  all  to  be  considered  as  one  pei-son,  represent-  several  exe- 
ing  the  decedent ;  and  if  the  summons  is  served  on  one  or  more,  *^"   "'    ^ 
but  not  on  all,  the  plaintiff  may  proceed  against  those  served,  and 
if  he  recovers  judgment  it  may  be  entered  against  all. 

2  R.  S.,  448,  §  5. 

§  155.  A  claim  in  favor  of  or  against  the  estate  cannot  be  set-  Set-offand 
off  against  a  claim  against  or  in  favor  of  the  executor,  adminis-  ^Im.^'^ 
trator  or  collector,  in  his  own  right,  whether  before  or  after  judg- 
ment or  decree. 

This  section  is  intended  to  modify  the  rule  declared 
in  Dubois  v.  Dubois,  6  Cow,,  494,  where  it  was  held  that 
after  decree  there  might  be  a  set-off. 


I 
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Limiwiioo        g  156,  The  time  whicb  elapses  between  the  deatli  of  any  |wr- 

iiruDd  sou  and  tlie  granting  of  letters  testamentary-,  or  of  administration 

e^ri,  Ac.     or  collcctioD,  on  liis  estate,  and  the  period  of  six  months  after 

the  granting  of  such  letters,  is  not  to  bo  deemed  any  part  of  the 

time  limited  by  any  law  for  the  commencement  of  actions  by  hit 

Gxccator,  administrator  or  collector 

The  rule  of  i  B,  &,  44S,  sec  6,  extended  to  claimi 
against  oa  wbU  as  in  favor  of  the  estate.  (2  O.  E.,  US, 

BtcoIIco.  §  157.  The  provisions  of  law  in  relation  to  the  time  presciibcd 

for  the  commencement  of  actions  by  executors  and  admin istralora 
apply  to  the  case  of  collectors. 

Jnaenmnt  ^  ]5B_  The  cases  in  which  a  judgment  against  the  decedent 

deccdmii,      may  bo  enforced  by  summons  against  his  personal  reprcscntativct 
[onwd.  are  proacribcd  by  section  3T6  of  the  Code  or  PRocEDritB. 

Cartiln  §  150.  A  judgment  ngainst  one  who  receives  the  property  of  a 

decedent  by  will  or  succession  is  a  bar  to  a  subsequent  action 
against  the  executor,  administrator  or  collector  of  the  dcecticnt 
for  the  same  cause  of  action,  unless  execution  on  such  jiidgiuuiit 
has  been  returned  unsatisfied. 
3R.a,I14,§T. 

§  160.  A  judgment  against  sncli  a  one  for  a  debt  or  legacy, 
expressly  chained  on  the  property  which  he  took  by  ancccesion  or 
devise,  is  a  bar  to  a  siibseqaent  action  against  the  executor  or 
kdrainistrator  for  the  same  debt  or  legacy,  imlesa  there  are  assets 
to  pay  the  same,  as  prescribed  in  section  185. 
3  R.S.,  111,  §8. 

g  161,  The  real  property  which  belonged  to  xny  decedent  is 
not  bound  or  in  any  way  affected  by  any  judgment  against  his 
executors,  administrators  or  collectors,  nor  liable  to  bo  sold  by 
virtue  of  any  execution  issued  upon  such  judgment. 
S  R.  8.,  419,  g  1!. 

§  162.  Any  executor,  administrator  or  collector  may  issne 
execution  on  any  judgment  recovered  by  any  person  who  pre- 
ceded him  in  the  administration  of  the  estate  or  by  the  decedent, 
in  the  same  cases  and  the  same  manner  as  the  original  plaintiff 
migiit  have  done. 

1  R  a,  449,  §13. 

§  163,  When  administration  of  the  effects  of  a  docodent,  which 
are  left  nnadministercd  by  any  previous  executor  or  admin istmtor 
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of  the  sarae  estate,  is  granted  to  any  person,  such  person  may 
liave  any  remedy  or  proceeding  to  enforce,  to  review,  or  to 
resist,  any  judgment  obtained  by  or  against  snch  previous  execu- 
tor or  administrator  of  the  same  estate  or  by  or  against  the  dece- 
dent, and  to  prosecute  or  defend  any  action  or  proceeding  by  or 
against  them  or  him,  in  the  same  manner  as  they  or  he  might 
have  done. 

2  R  a,  450,  §  18. 

8  164.  In  case  the  letters  of  an  executor,  administrator,  or  col-  Actions, 

"  ...  ^^^  contln- 

lector,  arc  revoked,  pending  an  action  to  which  he  is  a  party,  the  ^^°  <»■• 
adverse  party  may,  notwithstanding,  continue  the  action  against  revocation 
him,  in  order  to  charge  him  personally.  If  such  party  does  not 
elect  so  to  do,  within  six  months  after  notice  of  such  revocation, 
the  action  may  be  continued  against  the  successor  of  the  executor, 
administrator  or  collector,  in  the  administration  of  the  estate,  in 
the  same  manner,  as  in  case  of  death,  as  provided  in  section  121 
of  tho  Code  of  Civil  Procedurb. 

From  2  R.  S.,   115,  §§  14-17,  fixing  the  time  at  six 
months. 

§  165.  Whenever  the  letters  of  an  executor,  administrator  or  ^'*^***.^ 
collector,  are  revoked,  his  bond  may  be  prosecuted  by  the  person  on  revoca- 
or  persons  succeeding  to  the  administration  of  the  estate ;  and  a  letters, 
recovery  is  to  be  had  thereon  to  the  full  extent  of  any  injury  sus- 
tained by  the  estate  of  the  decedent  by  the  acts  or  omissions  of 
such  executor  or  administrator,  and  to  the  full   value  of  any 
property  of  the  decedent  received  and  not  duly  administered  by 
such  executor  or  administrator.     Moneys  so  recovered  are  assets 
in  the  hands  of  the  person  recovering  them  ;  except  that  a  reco- 
very for  an  act,  omission  or  other  default,  respecting  property  or 
rights  of  action,  mentioned  in  section        of  the  Civil  Code  is  for 
the  benefit  of  the  parties  thereby  entitled  thereto. 

This  section  and  the  following  are  new,  and  substituted 
for  Laws  of  1830,  eh.  320,  §  23. 

§  166.  If,  in  such  case,  no  successor  is  appointed,  and  in  all  -^^iF^'/? 
other  cases  of  the  breach  of  the  condition  of  any  bond  required  other  cMet. 
under  the  provisions  of  this  Code  from  an  executor,  administrator 
or  collector,  any  party  aggrieved  may,  on  obtaining  leave  of  the 
surrogate,  maintain  an  action  upon  the  bond,  on  behalf  of  him- 
self and  all  others  interested,  and  recover  thereon  to  the  full 
extent  of  any  injury  sustained  by  the  estate  of  the  decedent  by 
such  breach.  The  amount  collected,  except  as  above  provided, 
mnat  be  paid  by  the  sheriff  or  other  officer  enforcing  the  jndg- 
ment|  into  the  Borrogate'a  conrt|  and  the  tarrogate  ahidl  distribnte 
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Seotiok  210.  Disposal  of  proceeds. 

211.  ConToyanco  on  sale  of  the  decedent's  interest  in  part  of 

lands  contracted  for. 

212.  Ck>ntract  of  sale,  how  enforced. 

§167.  Any  executor,  administrator  or  collector,  whether  sole  Appiica- 
•'  ^  '  ^  '   ^  tionstOMlI, 

or  conjoined  with  another,  or  any  person  interested  in  the  estate  mortgige  or 

as  creditor,  legatee,  next  of  kin  or  otherwise,  may,  at  any  time  property, 

within  three  years  after  the  grant  of  letters  testamentary  or  of 

administration,  apply  to  the  surrogate,  by  petition,  for  authority 

to  mortgage,  lease  or  sell,  the  real  property  of  the  decedent  for 

the  payment  of  the  debts  of  such  decedent,   whether  legal  or 

equitable.    The  term  real  property,  as  used  in  the  provisions  of 

this  article,  extends  to  every  interest  in  lands,  including  contracts 

for  purchase,  except  such  interests  as  are  declared  to  be  [personal 

assets  by  section        ,  and  such  as  are]  exempt  by  section        of 

the  Civil  Code  ;  and  except  real  property  expressly  devised  to 

pay  debts. 

2  B.  S.,  100,  §  1,  as  amended  by  Laws  of  1830,  ch.  320, 

§  22 ;  and  Laws  of  1837,  ch.  460,  §§  40,  72;  2  R.  SL, 

103,  §  20 ;  modified  by  limiting  the  time  to  three  yean. 

2  R.  a,  111,  §  66. 

§  168.  The  petition  must  be  verified  by  the  oath,  and  set  forth,  ^^r^^ 
fts  far  as  the  same  can  be  ascertained  :  petition. 

1.  The  debts  outstanding  against  the  estate; 

2.  A  description  of  all  the  real  property  of  the  decedent,  and 
interests  under  contracts  for  the  purchase  of  lands,  with  the  value 
of  the  respective  portions  or  lots ;  and  whether  improved  or  not ; 
and  whether  occupied  or  not ;  and,  if  occupied,  the  names  of  the 
occupants ; 

8.  The  names  and  ajges  of  the  devisees  and  successors  of  the 
decedent,  and  any  other  party  in  interest ; 

4.  If  presented  by  an  executor,  administrator  or  collector,  the 
amount  of  personal  property  which  has  come  to  his  hands  [and 
real  property  not  effectually  devised],  and  the  application  there- 
of; and  that  the  debts  on  which  the  application  is  founded  are 
not  expressly  charged,  nor  secured  by  judgment  or  mortgage, 
upon  the  real  property  of  the  decedent,  or  if  so  secured,  by 
mortgage  or  charge,  then,  that  the  remedies  of  the  creditor,  on 
such  mortgage  or  charge,  have  been  exhausted. 

2  R.  S.,  100,  §  2. 

§  169.  If  such  petition  is  presented  by  any  other  person  than  Statement, 
an  executor,  administrator  or  collector,  the  surrogate  must  direct  reignired. 
the  latter  to  file,  on  the  return  of  th^  order  to  show  canae  herein* 
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after  mpDlioDod,  a  statement,  under  oalh,  of  all  the  mnttcis  speci- 
fied in  tho  preceding  scctiou,  so  far  as  thu  same  can  1»!  nsccr- 
taiaed. 

gj^l}^         g  no.  If  it  appears  to  tho  Biirrognte,  by  the  petition  or  other 

conipctcnt  oviJcacc,  tliat  any  of  tho  persons  named   in  gnlHli- 

vision  3  of  section  188,  are  minors,  having  uo  general  guardian 

within  this  state,  the  surrogate,  before  proceeding  fnrther,  mnet 

appoint,  by  order,  a  upecial  guardian,  for  tho  eole  pni-posc  of 

r  acting  in  the  proceeding,  whose  wiitten  consent  to  serve  must  be 

I  filed  witlt  the  surrogate.     Notice  of  the  intention  to  applj'  for 

I  inch  nppointmenl  must  be  served  on  the  miner  at  the  Esmo 

I  length  of  time  prcvions  to  the  application  for  appointment,  and  in 

'  tho  saiDe  mode,  as  is  hereinafter  prescribed  for  service  of  cita- 

I  From  JE.S,  100,  §g3,  4. 

Smafiiift        8  ^'^^'  ^*''  "P"*"  ^^'^^  petition,  it  appears  to  the  snrrogate  that 
all  the  perBonal  property  applicable  to  payment  of  debts  has  been 
so  applied,  or  that  tho  executor,  administrator  or  collector  hs3 
^^^^1        proceeded  with  reasonable  diligence  in  converting  tho  decedent's 
^^^^H      property  into  money  and  applying  it  to  the  payment  of  debts; 
^y^r      nnd  that  it  is  insufficient  for  the  payment  of  the  debts  on  which 
tho  application  is  made,  or  that  the  debts  cannot  be  paid  without 
resort  t«  tho  real  property  [devised],  he  may  grant  an  order  re- 
quiring all  peraons  interested  to  appear  at  a  specified  time  and 
place,  not  lees  than  forty  days,  and  not  more  than  seventy  days 
from  the  time  of  making  the  order,  and  show  caaie  why  the  real 
property  [devised  byj  the  decedent  should  not  be  mort^j^agcd, 
leased  or  sold.     If  it  appear  to  the  surrogate  that  there  are  any 
parties  claiming  an  interest  in  the  property,  under  the  heirs  or 
devisees,  the  order  must  be  addressed  also  to  them. 

3  R.  S.,  101,  g  e.    The  last  clause  is  new.    See  Bidiud- 
son  V.  Jiidah,  2  Bra^.,  16T. 

rad"i!crlica  S  ^'*"  ^""^  *"^*'  """*  ^^  published,  in  a  newspaper  printed 
ot  order,  jn  the  connty,  once  in  each  weelc,  for  four  saccessive  weeks,  the 
publication  to  commeneo  at  least  twenty-eight  days  before  thfl 
time  specified ;  and  a  copy  thereof  must  be  served  on  the  partiea 
named  in  subdivision  8  of  section  168,  except  that  in  case  of 
minors  the  service  must  be  npon  their  general  or  special  guardian. 
3  R.  S.,  101,  §  e. 

g  iTS.  Upon  proof  of  the  dae  ptiblication  and  serrice  of  Hia 
order,  the  sarrogate  acqalres  full  jurisdiction  of  Uie  satject  mitto' 
and  of  tho  putist  bo  Borred ;  and  he  muat  thenOpon  prooeed  to' 
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hear  the  proo&  and  allegations  of  the  parties.    The  execntors, 
administrators  or  collectors,  and  other  witnesses  may  be  examined. 

2  B.  S.,  101,  §  8;  Laws  of  1850,  ch.  82 ;  Bloom  v.  Bur- 
dick,  1  mu,  130;  Schneider  v,  McFarland,  2  N,  T. 
(2  GmsL),  459. 

§  174.  Any  party  in  interest  may  show  that  all  the  [personal]  Contesting 
property  applicable  to  payment  of  debts  has  not  been  duly  ap-  nunds. 
plied;  may  contest  the  validity  of  any  demands  represented  as 
existing  against  the  estate ;  and  may  set  up  the  statute  of  limi- 
tations in  bar  to  such  demands ;  and  no  act  or  admission  by  an 
executor,  administrator  or  collector,  of  any  demand  so  barred  can 
80  revive  the  same  as  to  authorize  proceedings,  under  this  article, 
for  payment  of  the  same. 

2  R.  S.,  110,  §  10. 

8  175.  Where  a  ludcment  or  decree  has  been  recovered  against  Debt  ft>r 

^     .   .  „  ^  ,,,/.,       which  Jud»» 

an  executor,  admmistrator  or  collector,  for  any  debt  due  from  the  ment  hM 
decedent,  such  debt  is,  notwithstanding,  to  be  deemed  a  debt  of  ived. 
the  decedent,  within  the  provisions  of  this  article,  to  the  same 
extent,  and  to  be  established  in  the  same  manner,  as  if  judgment 
or  decree  had  not  been  recovered ;  but  a  judgment  or  decree  upon 
a  trial  on  the  merits  is  presumptive'  evidence  of  such  debt  before 

the  surrogate. 

Laws  of  1837,  ch.  460,  §  72;  as  amended.  Laws  of 
1843,  ch.  172;  1847,  ch.  298;  same  stat,  2  R.  a,  6th 
ed.,  196,  §  59 ;  Ferguson  v.  Broome,  1  Bracff.j  10. 

§  176.  I(  on  the  hearing,  a  question  of  fact  arises,  which,  in   Order  fbr 
the  opinion  of  the  surrogate,  requires  a  trial  by  jury,  he  may 
make  an  order,  stating,  distinctly  and  plainly,  the  questions  of 
fact  to  be  tried,  and  directing  a  trial  at  the  next  circuit  court  in 
the  county,  and  such  cases  shall  have  preference  on  the  calendar. 

New  trials  of  such  questions  may  be  granted  by  the  court,  in 
Buch  cases,  as  in  civil  actions ;  and  the  final  determination  of  the 
question  is  conclusive  thereon  in  the  proceedings  before  the  surro- 
gate. 

2  R.  &,  102,  §  11 ;  Ck)DE  OF  Procedubb,  §  72. 

§  177.  The  surrogate  must  enter  in  his  records  a  list  of  the  ReMrdoQ 
demands  which  are  established  against  the  estate,  and  the  vouchers  ^^*<^^,^*. 
anpporUng  the  same  must  be  filed  in  hit  office. 

2  R.  a,  102,  §  13. 

\ 

§  178.  Ibe  surrogate  cannot  grant  the  application  until,  upon  ^jffg^ 
amiuMacm,  he  is  saYiafied.  ^Ucttton 

'  Bugrbe 

.  1.  Thai  flte  procaediogB  on  anoli  appUeation  are  regular;  9iate4i 
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2.  That  the  debts  on  which  the  application  is  foanded  were 
debts  of  the  decedent,  and  are  justly  due  and  owing,  and  that 
they  are  not  expressly  charged,  nor  secured  by  judgment  or  mort- 
gage, upon  the  real  property  of  the  decedent ;  or,  if  so  secured, 
then  that  the  remedies  of  the  creditor,  by  virtue  of  such  mortgage 
or  charge,  have  been  exhausted ; 

8.  That  all  the  [personal]  property  of  the  decedent  which 
could  have  been  applied  to  payment  of  the  debts  has  been  duly 
applied,  or  that  the  executor,  administrator  or  coUector  has  pro- 
ceeded, with  reasonable  diligence,  in  converting  the  [personal] 
property  into  money,  and  applying  it  to  the  payment  of  debts; 
and  that  the  same  is  insufficient  for  the  payment  of  the  debts  on 
which  the  application  is  made ;  or  that  the  debts  cannot  be  paid 
without  resort  to  the  real  property  [devised]. 

2  R.  S.,  102,  §  14 ;  as  modified  bj  Laws  of  1837,  ch.  460, 
§  41.    The  last  clause  is  new. 


Koitgage 
or  lease  to 
be  made  in 
reference 


C 


sale. 


§  179.  The  surrogate,  when  so  satisfied,  must  ascertain  whether 
sufficient  money  can  be  raised,  advantageously  to  the  estate,  by  a 
mortgage  or  lease  of  the  property  or  a  part  thereof  and  if  so,  he 
shall  direct  such  mortgage  or  lease  to  be  made,  by  the  executor, 
administrator  or  collector. 

2  R.  a,  103,  §  15. 


Limit  of 
lease. 


Effect  of 
lease  or 
mortgage. 


Bait. 


§  180.  No  such  lease  can  be  for  a  longer  time  than  until  the 
youngest  person  interested  in  the  property  leased  becomes  of  age. 

2  R.  S.,  103,  §  16. 

§  181.  A  deed,  lease  or  mortgage,  executed  under  the  authority 
of  the  surrogate  under  this  article,  is  as  valid  and  effectual  as  if 
executed  by  the  decedent  immediately  previous  to  his  death. 

2  R.  S.,  103,  §  17. 

§  182.  If  it  appears  to  the  surrogate  that  the  moneys  required 
cannot  advantageously  be  raised  by  mortgage  or  lease,  he  must 
order  a  sale,  by  the  executor,  administrator  or  collector,  of  the  real 
property  or  of  a  part  thereof,  or  from  time  to  time,  successive  sales 
of  parts  of  it,  as  may  be  best  for  the  estate,  and  the  parties  in 
interest.  No  more  is  to  be  sold  than  is  sufficient  tO'pay  the  debts 
of  the  decedent;  except  that  if  a  part  thereof  cannot  be  sold 
without  manifest  prejudice  to  the  parties  in  interest,  then  the 
whole  or  any  part  may  be  sold.  The  sale  may  be  in  such  order 
as  the  surrogate  may  direct.  In  the  case  of  a  testator,  the  pro- 
perty must  be  sold  in  the  order  mentioned  in  section  85,  except 
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that  property  expressly  devised  or  charged  to  pay  debts  cannot 
be  sold  ander  the  provisions  of  this  article. 

Modified  from  2  B.  S.,  103,  §§  18-20. 

§  183.  Before  granting  an  order  to  sell,  mortgage  or  lease,  the  J^^J^, 
sarrogate  must  require  a  bond  to  the  people  of  this  state,  with  JJ^^^^J^ 
two  or  more  sureties,  to  be  approved  by  him,  and  to  be  jointly 
and  severally  bound,  in  a  penalty  double  the  value  of  the  property 
ordered  to  be  sold  or  the  amount  to  be  raised  by  such  mortgage 
or  lease,  conditioned  for  the  payment  of  all  such  moneys,  after 
deducting  expenses,  and  for  the  delivery  of  all  securities  taken 
by  them  on  any  sale,  to  the  surrogate,  within  twenty  days  after 
the  same  are  received ;  and  for  the  accounting  for  such  moneys 
whenever  required  by  the  surrogate  or  a  court  of  competent  au- 
thority. 

2  B.  S.,  lOi,  §  21. 

§  184.  If  the  executors,  administrators  or  collectors  fail  to  Appoint- 
execute,  within  a  reasonable  time,  the  bond  required  by  the  pre-  person  to 
ceding  section,  the  surrogate  must  appoint  a  disinterested  free- 
holder to  execute  such  mortgage  or  lease  or  to  make  such  sales, 
who  must  execute  a  similar  bond,  and  has  the  same  powers,  and 
is  liable  to  pay  over,  deliver  and  account,  in  respect  thereto,  in 
the  same  manner,  as  an  executor,  administrator  or  collector.  In 
making  such  appointment  he  must  give  preference  to  any  person 
nominated  by  the  creditors  of  the  decedent. 

2  R  S.,  104,  §§  23,  24. 

§  185.  In  case  of  the  death,  removal  or  disqualification  of  the  Newap- 
exccntor,  administrator  or  collector,  or  of  the  freeholder  appointed, 
the  proceeding  does  not  abate ;  and  the  surrogate  may  authorize 
his  successor,  or  another  freeholder  in  place  of  such  first  appointee, 
to  complete  the  proceedings ;  and  he  must  give  the  security  above 
required. 

Laws  of  1850,  ch.  152. 

§  186.  To  secure  an  advantageous  sale,  the  surrogate  may  al-  J^^^ 
low  the  same  to  bo  made  upon  terms  of  a  credit,  not  exceeding 
three  years,  for  not  more  than  three-fourths  of  the  purchase 
money,  to  be  secured  by  the  purchaser's  bond  and  mortgage  upon 
the  premisca. 

3  R.  S.,  105,  g  28. 

§  187.  Where  the  property  consists  of  several  known  lota, 
tracts  or  paroebi  it  is  the  duty  of  the  person  appointed  to  make 
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TtflMaiid 
place  of 


Kotioe  of 
Mid. 


Who  not  to 
parchaso. 


the  sale,  to  canse  each  to  be  separately  exposed  for  sale,  unless 
the  order  otherwise  direct. 

This  section  is  new.    See  Delaplaine  m.  Lawrence,  3  N. 
7,  (3  CorMt.\  301;  and  see  2  B.  S.,  369,  §  58. 

§  188.  Every  sale  of  any  parcel  of  real  property,  under  an 
order  made  under  this  article,  must  be  in  the  county  where  such 
parcel  or  the  greater  portion  thereof  is  situated,  at  public  vendue, 
between  the  hour  of  nine  in  the  morning,  and  the  setting  of  the 
sun  of  the  same  day. 

2  B.  a,  104,  §  26. 

§  189.  Notice  of  every  such  sale,  describing,  with  common 
certainty,  each  parcel  to  be  sold,  and  specifying  the  improvements 
thereon,  if  any,  and  stating  the  time  and  place  of  sale,  must  be 
posted,  for  six  weeks,  at  three  of  the  most  public  places  in  the 
town  or  ward  where  the  sale  is  to  be  had,  and  shall  be  published 
in  a  newspaper,  if  there  is  one  printed  in  the  same  county,  and 
if  fo^i  then  in  the  state  paper,  once  in  each  week  for  six  suc- 
cessive weeks,  the  publication  to  commence  and  the  notice  to  be 
posted  at  least  forty-two  days  before  the  day  of  sale. 

2  R.  S.,  104.  §  25. 

§  190.  Tlie  person  appointed  to  make  the  sale,  and  the  guar- 
dians of  any  minor  interested,  cannot,  directly  or  indirectly,  pur- 
chase, or  be  interested  in  the  purchase,  except  for  the  benefit  of 
the  ward,  or  for  the  benefit  of  the  estivte,  in  the  cases  authorized 
by  section  139.  All  sales  made  contrary  to  the  provisions  of  this 
section  are  void,  except  as  against  a  purchaser  in  good  faith  with- 
out notice. 


Vacating  or 

oonfirmiDg 

tale. 


§  191.  Tlic  person  making  the  sale  must  immediately  make  a 
return  of  the  proceedings  upon  such  order  of  sale  to  the  surro- 
gate, who  must  examine  the  proceedings,  and  may  also  examine 
him  and  any  other  person  on  oath  touching  the  same ;  and  if  he 
finds  that  the  proceedings  were  unfair,  or  if  he  finds  that  the  sum 
bid  is  disproportionate  to  the  value,  and  that  a  sum  exceeding 
such  bid,  at  least  ten  per  cent,  exclusive  of  the  expenses  of  a  new 
sale,  may  be  obtained,  he  must  vacate  the  sale,  and  direct  another, 
which  shall  be  notified  and  conducted  according  to  the  preceding 
sections.  Otherwise  he  must  make  an  order  confirming  the  sale 
and  directing  the  proper  conveyances  to  be  executed. 
2  R.  S.,  106,  §§  29,  30. 
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§  192.  Such  conveyances  mnst  refer  to  the  order  of  sale  and  OoiiTey- 

the  order  of  confirmation,  and  convey  the  estate  free  from  the 

dower  of  the  widow  of  the  decedent. 

2  B.  S.,  105,  §  31.    Modified  so  as  to  make  a  reference  to 
the  orders  sufficient,  in  place  of  reciting  them  at  large. 

§  193.  Irregalarities  and  defects  in  the  petition,  subseqacnt  ™^^^ 
proceedings,  or  in  the  recitals  in  the  deed,  do  not  affect  the  title  irregniar^ 
of  a  purchaser  in  good  faith,  unless  they  are  such  as  would  affect 
such  a  title  under  a  purchase  on  a  sale  by  order  of  a  court  of 
general  jurisdiction.  This  section  applies  to  all  proceedings 
and  sales  heretofore  made  or  had  under  the  direction  of  any  sur- 
rogate. 

Laws  of  1860,  cL  82;  2  B.  a,  110,  §  69. 

Bffectof 


g  194.  The  successors  and  devisees  and  all  the  remaining  real  ^oe 


on 


property  of  the  decedent  are  exonerated  from  all  claim  or  charge  ^^*  *•• 
by  reason  of  debts  established  under  sections  177  and  196,  in  so 
far  as  the  moneys  arising  from  the  sale,  lease  or  mortgage  are 
sufficient  to  pay  such  debts. 

2  B.  a,  106,  §  34 

§  195.  The  moneys  arising  from  any  mortgage,  lease  or  sale^  ^?!3Sf^ 
ander  this  article,  must  be  brought  into  the  office  of  the  surrogate, 
and  distributed  by  him  as  follows : 

1.  He  must  pay  the  expenses  of  the  proceedings; 

2.  In  case  of  sale,  he  must  next  satisfy  any  claim  of  dower 
which  the  widow  of  the  decedent  may  have  upon  the  property  so 
sold,  by  the  payment  of  such  sum  in  gross,  as  upon  the  principles 
of  law  applicable  to  annuities,  is  a  reasonable  satisfaction  for  such 
claim,  if  the  widow,  by  her  deed  duly  acknowledged  or  proved, 
consents  to  accept  such  sum  in  •lieu  of  her  dower.  If,  after  a 
reasonable  notice  for  that  purpose,  no  such  consent  is  given,  then 
the  surrogate  must  invest  one-third  of  the  gross  proceeds  of  the 
property  in  which  she  has  such  claim,  on  bond  and  mortgage  on 
unincumbered  real  property  within  this  state,  worth  at  least  double 
the  amount  invested,  and  on  interest,  which  interest  the  surrogate 
must  collect  and  pay  over  to  the  person  entitled  thereto  during 
her  life ; 

3.  The  remainder  of  such  moneys  arising  on  the  sale,  mortgage 
or  lease,  so  &r  as  necessary  to  pay  all  the  decedent's  debts,  must 
be  divided,  by  the  surrogate,  among  the  creditors  in  proportion  to 
their  respective  debts,  without  giving  any  preference  to  bonds  or 
other  specialties,  or  to  any  demands  on  account  of  any  suit  being 
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brought  thereon.  Debts  of  the  decedent,  not  due,  are  to  be  paid 
on  a  rebate  of  legal  interest. 

Notice  of  the  time  and  place  of  making  the  distribution  most 
be  published  once  in  each  week,  for  six  weeks  soccessivelj,  com- 
mencing at  least  forty-two  days  before  the  time  appointed,  in  a 
newspaper  printed  in  the  county,  or  if  there  is  none,  then  in  the 
state  paper.  The  surrogate  may  also  publish  such  notice  in  such 
other  newspaper  as  he  may  deem  most  likely  to  give  notice  to 
the  creditors. 

2  B.  S.,  106,  §§  35-40,  45. 

W«*rflw^  §  196.  Before  making  the  distribution  the  surrogate  must  hear 

proof  of,  and  record,  any  debts  against  the  decedent  which  were 
not  previously  presented,  and  established  or  proved  to  be  un- 
founded, on  the  application  for  the  order  to  sell,  mortgage  or 
lease.  On  such  hearing  he  must  proceed  according  to  the  rules 
prescribed  by  sections  173,  174,  176,  176  and  177 ;  and  enter,  in 
his  records,  a  list  of  such  as  are  thereupon  established.  Debts 
which  were  established  under  section  177  cannot  again  be  con- 
troverted, except  upon  the  discovery  of  some  new  evidence  to 
impeach  the  same,  and  on  due  notice  to  the  claimant. 

2  R.  a,  107,  g§  41,  42. 

2ou?°helrt        §  ^^'^'  ^^y  s'^*'P^"s  remaining  after  distribution,  under  section 
•*^  195,  must  be  distributed  among  those  who  were  entitled  to  take 

such  real  property  by  devise  [or  succession],  or  the  pei*sons  claim- 
ing under  them  or  lioKling  demands  against  them  which  were  at 
the  time  of  the  sale  liens  upon  the  property,  according  to  their 
respective  rights  in  the  premises. 

2  R.  S.,  107.  §  43;  Sears  v.  Mack,  1  Brad/^  aa4  (affirmed, 
17  ^V.  r,  445.) 

JJnefn^io"  §  ^^^'  ^^  ^^^  portion  thereof  belongs  to  a  minor  or  to  any 
minors,  &c.  person  who  has  a  temporary  interest  therein,  and  the  reversion 
belongs  to  another  person,  the  surrogate  must  make  such  order 
for  the  investment  thereof,  and  for  the  payment  of  the  interest 
and  of  the  principal,  as  the  supreme  court  is  authorizc<l  or  re- 
quired by  law  to  make  in  analogous  cases.  Sucli  investments 
must  be  secured  by  bond  and  mortgage  upon  unincumbered  real 
property  within  this  state,  worth  at  least  double  the  amount  of 
such  investment,  and  the  interest  and  principal  must  be  distribu- 
ted by  the  surrogate,  to  those  entitled  thereto,  in  conformity  to 
the  order  directing  such  investment. 

Laws  of  1850,  eh.  150,  g§  1,  2. 
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§  199.  All  secnrities  taken  under  this  article  must  be  taken  bj  Form  und 

the  surrogate  in  his  ofiBcial  name,  and  be  delivered  to  him  and  McnritiM. 
kept  in  his  ofiBce  as  part  of  his  official  papers,  and  be  delivered  to 

his  successor.    The  surrogate  must  collect  moneys  duo  tbereou,  Collection 

.  .  .  ofmoneyi 

from  time  to  time,  and  distribute  the  same  accordinir  to  the  riirbts  dae  on 
of  the  parties  therein. 

From  2  R.  S.,  lOT,  §  46 ;  Laws  of  1850,  ch.  150,  §  2. 
Extended  to  all  securities. 

S  200.  If  the  plaintiff  in  any  action,  under  chapter        of  the  Effect  of 

^^  r^  -wi  1  1         •  •  proaecutlM 

Cods  of  CnriL  Frocedure,  elects  to  prosecute  such  action  against  action 
them,  after  notice  of  an  application  having  been  made  to  a  surro-  bein,  ae. 
gate,  according  to  the  provisions  of  this  article,  he  loses  his  right 
to  share  in  the  distribution  of  the  moneys  arising  on  the  proceed- 
ings on  such  application. 

2  R  S.,  109,  §§  63,  54    The  reference  is  to  appendix  D. 

§  201.  Any  person  appointed  as  herein  directed,  who  fraudu-  f^j^J? 
lently  sells  any  real  property  of  the  decedent,  contrary  to  the  uIm. 
for^;oing  provisions,  shall  forfeit  double  the  value  of  the  property 
sold,  to  be  recovered  by  the  person  entitled  to  succeed  thereto. 

2  R.  S.,  110,  §  58. 

§  202.  Whenever  a  sale  of  any  real  property  has  heretofore  irrepOarl- 
been  made,  by  virtue  of  an  order  of  the  court  of  probates,  or  of  mer  uIm. 
a  surrogate,  and  a  conveyance  executed  in  pursuance  thereof  but 
without  the  concurrence  of  any  discreet  person  besides  the  execu- 
tor or  administrator,  as  at  one  time  was  required  by  law,  and 
wherever  any  conveyance  has  been  executed,  in  pursuance  or  such 
sale,  without  setting  forth  at  large  the  order  of  the  surrogate  di- 
recting such  sale,  or  the  order  confirming  the  same,  as  heretofore 
required,  such  irregularities  may  be  amended  and  the  sales  con- 
firmed by  the  supreme  court 

2  R.  a,  110,  §  61. 

§  203.  Upon  application  to  confirm  such  sales  the  court  must  Reference 
direct  a  reference  to  examine  and  report  touching  the  proceedings  of  hearing, 
on  such  sale,  and  whether  any  successors  or  devisees  of  the  real 
property  sold,  or  persons  claiming  under  them,  reside  within  this 
state.  Upon  the  coming  in  of  the  report,  notice  must  be  pub- 
lished in  the  state  paper  for  eight  weeks  successively,  commencing 
at  least  fifty-six  days  before  the  day  specified,  stating  that  such 
report  has  been  filed,  and  where,  and  requiring  all  persons  in- 
terested to  appear  before  the  court,  at  such  time  and  place  as  the 
ooort  directs,  to  show  cause  why  such  sale  and  conveyance  should 
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not  be  confinned.  If  it  appears  by  the  report  that  any  saccesaon 
or  devisees  of  the  real  property  sold,  or  any  person  claiming  under 
them,  reside  within  this  state,  a  copy  of  such  notice  must  be 
served  on  them,  either  personally  or  by  leaving  the  same  at  their 
usual  dwelling  place,  in  case  of  their  absence,  at  least  fourteen 
days  before  the  day  specified  in  the  notice. 

Id.,  §§  62,  63,  64. 

§  204.  J£,  upon  the  hearing  of  such  application  and  the  ex- 
amination of  the  proceedings,  it  appears  to  the  satisfaction  of  the 
court  that  the  surrogate  or  court  ordering  the  sale  had  acquired 
jurisdiction  of  the  subject  matter,  and  of  the  persons,  and  that 
the  sale  was  made  fairly  and  in  good  faith,  it  must  make  such 
order  for  coDfirming  the  sale  and  conveyance  as  it  deems  equita- 
ble, and  such  sale  and  conveyance  shall  from  that  time  be  confirmed 
and  valid,  according  to  the  terms  of  the  order. 

2  B.  S.,  Ill,  §  65.  There  has  been  questicm  made  as 
to  whether  the  court  can  in  this  proceeding  look  at  ob- 
jections to  the  jurisdiction,  and  the  clause  above  on  that 
point  has  been  added  to  settle  the  question.  There  seems 
to  be  no  reason  why  the  fairness  of  the  sale  alone  is  to 
be  drawn  in  question  here,  and  the  parties  remitted  to 
another  proceeding:,  perhaps  before  the  same  tribunal  to 
settle  the  question  of  jurisdiction,  as  was  done  in  Bost- 
wick  V.  Atkins,  3  N.  Y.  (3  CoinsL),  53. 

f 
§  205.  Where  the  real  property  sold  under  this  article  consists 

of  an  interest  under  a  contract  for  the  purchase  of  land,  whether 
the  decedent  was  the  original  purchaser  or  an  assignee  of  the 
contract,  the  sale  must  be  made  subject  to  all  payments  that  may 
thereafter  become  due  on  such  contract ;  and  if  there  are  such, 
the  sale  must  not  be  confirmed  until  the  purchaser  has  executed 
a  bond  to  the  executors,  administrators  or  collectors  of  the  dece- 
dent, for  the  benefit  and  indemnity  of  them  and  of  the  persons 
entitled  to  the  interest  of  the  decedent  in  the  lands  so  contracted 
for,  in  a  penalty  double  the  whole  amount  of  payments  thereafter 
to  become  due  on  such  contract^  with  such  sureties  as  the  surro- 
gate may  approve,  conditioned  that  such  purchaser  will  make  all 
payments  for  such  hind  that  become  due  after  the  date  of  such 
bond,  and  will  fully  and  amply  indemnify  the  executors,  adminis- 
trators or  collectors  of  the  decedent  as  the  ease  may  be,  and  tho 
person  so  entitled,  against  all  demands,  cost*,  charges  and  expen- 
ses, by  reason  of  any  covenant  or  agreement  contained  in  such 
contract,  or  by  reason  of  any  other  obligation  or  liability  of  the 
decedent,  on  account  of  the  purchase  of  such  lands,  and  against 
all  other  covenants  and  agreements  of  the  decedent,  to  the  vendor 
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of  Bach  land,  in  relation  thereto.  But  if  there  are  no  pa3rmentB 
thereafter  to  become  dae  on  account  of  such  contract,  no  bond 
•hall  be  required  of  the  purchaser. 

2  B.  &,  111,  §§  66,  67,  68;  Laws  of  1837,  oh.  460,  g  42. 

§  206.  On  confirming  a  sale  of  any  interest  under  a  contract  ^*^fP°l!^^ 
for  the  purchase  of  land,  the  surrogate  must  direct  the  person  loid. 
appointed  to  make  the  sale,  to  execute  an  assignment  of  such  con- 
tract to  the  purchaser ;  which  assignment  shall  vest  in  such  pur- 
chaser, his  successors  and  assigns,  all  the  right,  interest  and  title 
of  the  persons  entitled  to  the  interest  of  the  decedent  in  the  lands 
sold  at  the  time  of  sale,  and  such  purchaser  has  the  same  rights 
and  remedies  against  the  vendor  of  such  land  as  the  decedent 
would  have  had  if  he  had  lived. 

2  B.  a,  111,  §  69. 

§  20?.  1£,  in  the  judgment  of  the  surrogate,  a  pftrt  of  the  land  Wheniwrt 
80  contracted  may  be  sold  advantageously  to  the  interest  of  the  be  sold. 
estate  of  the  decedent,  and  so  that  the  purchase-money  of  such 
part  will  satisfy  and  discharge  all  the  payments  to  be  made  for 
such  land,  according  to  the  contract,  he  may  order  such  part  only 
to  be  sold ;  and,  in  that  case,  the  purchaser  shall  not  be  required 
to  execute  any  bond. 

2  R.  a,  112,  §  70. 

§  208.  The  moneys  arising  from  any  sale,  under  the  three  pre-  Dispona  of 
ceding  sections,  must  be  paid  to  the  surrogate,  and  bo  disposed  of  ^^"^^••^ 
by  him  as  follows : 

1.  He  must  pay  the  expenses  of  the  proceedings; 

2.  He  must  next  satisfy  any  claim  of  dower  which  the  widow 
of  the  decedent  may  have  upon  the  lands  so  sold,  in  the  manner 
provided  in  subdivision  2  of  section  195 ;  but  such  claim  of  dower 
is  hereby  declared  to  extend  only  to  the  annual  interest,  during 
the  life  of  the  widow,  upon  one-third  of  the  surplus  of  the  moneys 
arising  from  such  sale  which  remains  after  paying  all  money  due 
from  the  decedent,  at  the  time  of  such  sale,  for  the  land  so  con- 
tracted and  sold ; 

3.  He  must  apply  the  residue,  in  the  first  instance,  to  the  pay- 
ment of  all  money  then  due  from  the  decedent  to  the  vendor  on 
account  of  such  contract ; 

4.  He  must  distribute  the  balance  among  the  creditors  and 
others,  in  the  manner  hereinbefore  provided  in  the  case  of  other 

2  R.  a,  112,  g§  71,  72,  73. 
62 
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§  209.  Where  a  portion  of  the  .land  so  contracted  is  sold,  the 
person  appointed  must  execute  a  conveyance  therefor  to  the  pur- 
chaser, ivhich  shall  transfer  to  him  all  the  rights  of  the  decedent 
to  the  portion  so  sold,  and  all  rights  which  shall  be  acquired  to 
such  portion  by  the  executor  or  administrator,  or  by  the  persons 
entitled  to  the  interest  of  the  decedent  in  the  land  sold,  at  the 
time  of  sale,  on  the  perfecting  of  the  title  to  such  land,  pursuant 
to  the  contract. 

2  B.  a»  112,  g  74. 

§  210.  Upon  the  payment  being  made,  in  full,  on  a  contract 
for  the  purchase  of  land,  a  portion  of  which  has  been  sold, 
according  to  the  preceding  provisions,  the  executors,  administra- 
tors or  collectors  have  the  same  right  to  enforce  the  performance 
of  the  contract  which  the  decedent  would  have  had  if  he  had 
lived ;  and  any  deed  executed  to  them  shall  be  in  trust  and  for 
the  benefit  o^  the  persons  entitled  to  the  interest  of  the  decedent, 
subject  to  the  dower  of  the  widow,  if  any,  except  for  such  part 
of  the  land,  so  conveyed,  as  may  have  been  sold  to  a  purchaser 
according  to  the  preceding  provisions ;  and  as  to  such  part^  the 
deed  inures  to  the  benefit  of  the  purchaser. 

2  B.  &,  112,  §  16. 
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CHAPTER  m. 

LIABILITT  OF   HEIBS,  DEVISEES,    LEGATEES   AITD   OTHERS| 

FOB  DEBTS  OF  THE  DECEDENT. 

SlonON  211.  liability  of  thoee  who  acquire  the  proper^  of  a  decedent 

212.  Limits  of  liability. 

213.  Apportionment  of  recoyery. 

214.  Action,  how  affected  bj  proceedings  to  sell  real  property. 

215.  Contribution. 

216.  Preference  of  debts. 

217.  Defense  on  the  ground  of  other  debts  entitled  to  equality 

or  preference. 

218.  Debts  paid  to  be  estimated  as  if  unpaid. 

219.  Actions  against  heirs  not  to  be  delayed  by  infancy. 

220.  Land  aliened. 

221.  lis  pendens. 

222.  Judgment  to  affect  real  proper^  only. 

223.  Preference  of  judgment. 

224.  Execution  against  infant  heirs. 

225.  Child  bom  after  will  made,  and  witnesses  to  wHL 

226.  Judgment  against  decedent  enforceable  against  heirs,  deyi- 

sees,  kc 

The  provisions  of  this  chapter  are  modided  from 
those  of  the  Reyised  Statutes  in  respect  to  the  form 
of  proceedings  so  far  as  to  make  them  harmonize  with 
the  present  modes  of  procedure.  They  are  also  modified, 
somewhat,  in  substance ;  mainly  in  respect  to  rendering 
all  persons  who  take  the  property  of  a  decedent,  whether 
by  succession  or  by  will,  liable  for  debts  in  one  action, 
instead  of  holding  them  liable  to  actions  in  successiye 
classes.  This  change,  it  is  conceiyed,  will,  without  any 
unjust  alteration  of  the  principles  of  liability,  prevent 
circuity  of  action,  and  simplify  complex  cases. 

§  211.  All  persons  succeeding  to  the  real  or  personal  property  Liability  of 
of  a  decedent  by  succession,  devise  or  bequest,  from  him,  except  acquire  the 
such  property   as  is  exempt  under  section        ,  of  the   Civil  a  decedent. 
Code,  are  liable  jointly  and  not  separately  for  the  debts  of  such 
decedent,  and  in  the  order  in  which  such  property  is  mentioned 
in  section  184  or  185,  as  the  case  may  be.    Persons  who  are 
Bought  to  be  charged,  under  this  section,  on  the  ground  of  their 
having  received  legacies,  are  liable  in  the  order  in  which  their 
respective  legacies  would  have  been  applicable  to  the  payment  of 
:*ebt8,  according  to  section        of  the  Civil  Codi, 
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g  212.  No  person  Ib  liable,  under  the  preceding  aectioiif  beyond 
the  value  of  the  property  so  acquired  by  him,  or  for  any  debt  or 
any  part  of  a  debt  that  might,  by  dne  proceedings  before  the  sur- 
rogate's court  or  by  action,  have  been  collected  from  the  executor, 
administrator  or  collector  of  the  decedent.  It  is  incumbent  on  the 
creditor  to  show  the  matters  herein  required  to  render  such  person 
liable.  Recovery  by  any  creditor  against  any  such  person,  of  the 
fiill  value  of  the  property  received  by  him,  is  a  bar  to  any  further 
liability  on  his  part 

§  213.  In  an  action  brought  under  section  273,  the  plaintiff 
may  recover  the  value  of  all  the  real  or  personal  property  acquired 
by  all  the  defendants  who  are  served  or  appear  in  the  action,  if 
necessary  to  satisfy  his  demand ;  but  the  recovery  must  be  had 
against  each  class  in  the  order  of  their  liability ;  and,  as  between 
several  persons  who  each  acquire  property  mentioned  in  the  same 
subdivision  of  sections  84,  85  or  section  of  the  Civil  Code,  the 
recovery  must  be  apportioned  in  proportion  to  the  value  of  the 
assets  or  property  received  by  each ;  and  judgment  against  each 
must  be  entered  accordingly.  Costs  in  such  actions  must  be  ap- 
portioned among  the  sevei'al  defendants  in  proportion  to  the 
amount  of  the  recovery  against  each  of  them. 

§  214.  No  action  can  be  brought  against  the  successors  or  de- 
visees of  any  real  property,  in  order  to  charge  them  with  the  debts 
of  the  testator  or  intestate,  witliiu  three  years  from  the  time  of 
granting  letters  upon  the  estate  of  the  decedent ;  and  if  such  ac- 
tion is  brought  after  the  expiration  of  that  time,  upon  proof  of  an 
application  having  been  made,  before  the  expiration  of  that  period, 
for  an  order  of  sale  under  article  XIII  of  chapter  II  of  this  Code, 
such  action  must  be  stayed  by  the  court  in  which  it  is  pending 
until  the  result  of  such  application.  And  if  an  order  for  the  sale 
is  granted  thereupon,  the  action  must  be  dismissed,  unless  the 
plaintiff  shows  that  the  defendant  has,  [by  succession]  or  devise, 
acquired  real  property  of  the  decedent  which  was  not  included  in 
any  order  of  sale;  in  which  case,  the  judgment  in  such  action 
does  not  aflfect  any  property  so  ordered  to  be  sold.  But  the  plain- 
tiff may,  on  receiving  notice  of  such  application,  discontinue  the 
action  in  order  to  share  in  the  proceeds  of  the  sale. 

2  R.  S.,  109,  §§  53,  54. 

§  215.  Any  one  against  whom  a  recovery  is  had,  pursuant  to 
section  273,  may  maintain  an  action  jointly  against  all  the  de- 
fendants of  the  same  or  any  previous  class,  in  the  order  of  liability, 
who  were  not  served  or  did  not  appear,  for  contribution  ;  and 
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may  recoyer  of  each  an  amount  equal  to  the  amount  by  which 
the  recovery  against  the  plaintiff  would  have  been  reduced,  if 
Bach  defendant  had  been  served  or  appeared  in  the  original  action. 

§  216.  Any  person  who  is  liable  for  the  debts  of  a  decedent,  JJ  ^iSluf* 
under  this  chapter,  must  give  such  preferences,  in  the  payment  of 
the  same,  as  are  prescribed  by  section  87,  or  authorized  by  the 
Borrc^ate,  pursuant  thereto,  and  no  others.  The  commencement 
of  an  action  by  a  creditor  does  not  give  his  debt  any  preference 
over  others. 

2  a.  a,  453,  §§  37,  38. 

§  217.  The  defendants  in  any  action,  under  section  273,  may  S^SoSSl 
ahow  that  there  are  unsatisfied  debts  of  a  prior  class  or  of  the  SjjS^^ti: 
same  class  with  that  in  suit.    If  it  appears  that  the  value  of  the  ^^^|.  „ 
property  acquired  by  them  does  not  exceed  the  debts  of  a  prior  pwf«fen««. 
class,  judgment  must  be  rendered  in  their  favor.    If  it  appears 
that  the  value  of  the  property  acquired  by  them  exceeds  the 
amount  of  debts  which  are  entitled  to  a  preference  over  the  debt 
in  suit,  the  whole  amount  which  the  plaintiff  can  recover  is  only 
such  a  portion  of  the  excess  as  is  a  just  proportion  to  the  other 
debts  of  the  same  class  with  that  in  suit. 

2  B.  S.,  463,  §§  39,  40. 

§  218.  If  any  debt  of  a  prior  class  to  that  on  which  the  suit  is  gf5J"JSf* 
brought,  or  of  the  same  class,  has  been  paid  by  any  defendant,  the  Jf^aiL 
amount  of  the  debts  so  paid  must  be  estimated,  in  ascertaining  tiie 
amount  to  be  recovered,  in  the- same  manner  as  if  such  debts  were 
outstanding  and  unpaid,  as  prescribed  in  the  preceding  section. 

2  R.  a,  463,  g  41. 

§  219.  Actions  against  successors  or  devisees,  under  the  provi-  Actions 
sions  of  this  article,  are  not  delayed,  nor  is  the  remedy  of  the  ^^{^^ 
plaintiffs  suspended,  by  reason  of  the  infancy  of  any  such  succes-  ^^^  ^ 
Bor  or  devisee ;  but  guardians,  to  defend  their  rights  in  such  actioni. 
must  be  appointed,  as  in  other  cases. 

2  R.  a,  464,  §  43. 

« 

§  220.  Conveyances  of  real  property  by  any  successor  or  de-  Jj^^^ 
▼isee  to  bona  fide  purchasers  for  value  and  without  notice,  if  made 
after  three  years  from  the  grant  of  letters,  are  valid  even  as  against 
creditors  of  the  decedent.  Such  conveyances,  if  made  at  any  time, 
protect  such  property  from  judgment  and  execution  in  any  action 
subsequently  commenced  under  section  273. 

The  latter  olauae  is  from  2  B.  a,  455,  g  51.    The  flnl 
Isntw. 
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§  221.  Except  where  the  saccessor  or  devisee  has  aliened  die 
property  before  the  commencement  of  the  action^  each  actumi 
are  to  be  deemed  actions  affecting  the  title  to  real  property,  within 
section  132  of  the  Code  of  Procedure,  and  the  plaintiff  may  file 
a  notice  of  the  pendency  of  the  action,  with  the  effect  therein 
prescribed* 

§  222.  On  a  recovery  against  a  snccessor  or  devisee,  under 

r«a*Droper-  section  278,  unless  it  appears  that  before  the  commencement  of 

^^'        the  action  he  had  aliened  the  real  property  or  some  part  thereof! 

the  judgment  must  direct  that  the  amount  recovered  of  him  be 

collected  out  of  such  real  property  and  not  otherwise. 

2  a.  a,  464,  §§  47,  49. 


JTodiHiieiit 
touTeci 


rect 


Pfeferenoe 

of  jQd|^ 


Xzecntloii 
againit  in- 
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§  223.  A  judgment  duly  docketed,  in  an  action,  under  section 
278,  against  any  person  who  acquired  any  real  property  of  the 
decedent  by  succession  or  devise,  has  preference,  as  a  lien  on  the 
real  property  in  question,  over  judgments  against  snch  person,  for 
any  debt  or  demand  in  his  own  right 

2  R.  S.,  454,  §  48 

§  224.  An  attorney  issuing  execution  on  such  judgment  must 
indorse  thereon  the  names  of  infant  defendants,  if  any,  with  s 
direction  to  the  sheriff  not  to  execute  the  same  against  them 
until  the  expiration  of  one  year  from  the  date  of  the  judgment 

2  R.  S.,  455,  §§  54,  55. 

§  225.  A  child  born  after  the  making  of  a  will  who  is  entitled 
to  succeed  to  a  portion  of  the  testator's  property,  or  any  person 
who,  being  a  witness  to  a  will,  is  entitled  to  recover  any  portion 
of  the  testator's  property  from  the  legatees  and  devisees,  has  the 
same  rights  and  remedies  to  compel  a  distribution  or  partition  of 
the  property,  and  contribution,  as  other  persons  entitled  to  suc- 
ceed ;  and  are  equally  liable  with  them,  under  the  provisions  of 
this  chapter.  Such  person  may  recover  of  the  legatees  and  de- 
visees the  portion  of  the  testator's  property  which  belongs  to  him. 

2  R.  S.,  456,  §§  62-66. 

Jndfment  §  226.  The  cases  in  which  a  judgment  against  the  decedent 
decedent  may  be  enforced  against  his  heirs,  devisees,  legatees  and  others, 
aga^ns?  *    are  prescribed  by  section  376  of  the  Code  of  Procedure. 

heirs,  doTi* 
tees,  Ac 


Child  born 
after  wiU 
made,  and 
witneasos 
towUl. 
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CHAPTER  17. 

THE  STJRBOQATE'S  COURT,  AND   PROCEEDINGS  THEREIN. 

Ssoiiov  227.  Sarrogate*fl  coart  in  each  ooiintj. 

228.  Jorisdiction  of  surrogate's  court 

229.  Exclusive  jurisdiction. 

230.  Presumption  of  jurisdiction. 

231.  Effect  of  erection  of  new  coontj. 

232.  Surrogate's  court  to  be  held,  by  whom. 

233.  OflOcer  holding  court  denominated  surrogate. 

234.  Disqualification. 

235.  Yacancj  or  disability,  how  declared. 

236.  Removal  of  proceedings  when  surrogate  proves  to  be  a  witnefli. 
23*7.  General  powers  of  surrogate. 

238.  Resignation  of  executor. 

239.  Power  of  surrogate  after  revocation  of  letters. 

240.  Power  to  compel  performance  of  du^. 

241.  Power  to  open  decree.  • 

242.  Mistakes  and  amendments. 

243.  Appearance. 

244.  Surrogate,  Ac.,  when  not  to  act  as  counsel  or  attorn^. 

246.  Court,  when  held. 
240.  Seals. 

247.  Surrogate's  office,  and  expenses  thereoC 

248.  Records. 

249.  Files. 

250.  Successor. 

251.  Bonds  to  be  acknowledged  or  proved. 

252.  Fees  to  be  received  for  services. 

253.  Signing  oopies  of  orders,  ko, 

254.  Annual  report  to  secretary  of  state. 

255.  Action  on  official  bond. 

266.  Limitations. 

267.  Citations  and  orders,  and  service  thereofl 

268.  Notice  of  proceedings  to  appoint  goardian. 

259.  Effect  of  order  directing  payment  to  be  made  by  exeon- 

tor,  kc 

260.  Process. 

261.  Docketing  transcripts. 

262.  Aged,  sick  and  infirm  witnesses. 

263.  Examination  of  such  witnesses  in  other  oonnties. 

264.  Professional  communications  not  privileged. 

265.  Death,  tc^  not  to  abate  any  proceeding. 

266.  Parties  in  interest 

267.  Trial  of  issues  of  fact 

268.  Costs. 

In  this  and  the  foUowhig  chapter,  provisknis,  the  soorow 
of  whUh  are  not  otherwise  indicated,  are  tiikan  in  nh* 


CIVIL  CODE 


Btanoe  firom  the  Cora  or  Civil  PBOdDUSi;  m  leportod 
complete.  Much  of  these  two  chi^itera  more  iq)propri- 
atelj  belongs  to  that  Code,  and  is  preaented  in  this  report 
in  order  to  give  a  complete  yiew  of  this  court  and  the 
qratem  of  procedure  in  these  caaea. 

Sn^o^t«'i       g  227.  There  is  in  each  county  a  surrogate's  courts  which  is  a 
each  comity  court  of  record,  with  the  general  powers  of  courts  of  record,' 
except  where  otherwise  specially  proTided,  and  with  the  jurisdic- 
tion conferred  by  the  next  section. 

'  Manj  of  these  powers  haye  been  in  substance  con- 
ferred by  successive  statutes,  and  there  seems  no  reason 
for  preserving  the  distinction.  See  Cods  or  Ciyil  Pro- 
CBDUBE,  as  reported  complete,  p.  16,  g  20,  noie. 


Jnrisdio- 
tionof  S1ll^ 
rogate'i 
ooort. 
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§  228.  The  surrogate's  court  has  jurisdiction : 

1.  To  take  proof  of  wills  and  to  grant  letters  of  administration 
and  of  collection  in  the  cases  prescribed  in 

The  reference  is  to  sections  1  and  2  of  tbia  Appendix. 

2.  To  grant  and  revoke  letters  testamentary,  and  of  adminis- 
tration and  collection ; 

3.  To  direct  and  control  the  conduct  and  settle  the  accounts  of 
executors,  administrators,  collectors,  testamentary  trustees,  com- 
mittees and  guardians ; 

4.  To  enforce  the  distribution  of  the  estates  of  decedents,  and 
the  payment  of  debts  and  legacies,  whether  disputed  or  undis 
puted ; 

6.  To  order  the  sale,  mortgage  or  lease,  for  the  payment  oi 
debts,  of  real  property  [devised  by]  decedents ; 

6.  To  appoint  and  remove  guardians ; 

7.  To  take  the  care  and  custody  of  the  person  and  estate  of  an 
insane  person  or  habitual  drunkard  residing  in  the  county,  and  to 
appoint  and  remove  committees ; 

8.  To  direct  the  admeasurement  of  dower ; 

9.  To  exercise  the  powers  conferred  upon  it  by  other  provisions 
of  the  Codes  of  this  state,  and  in  any  other  case  now  or  hereafter 
prescribed  by  statute. 

Taken  from  2  B.  S.,  3d  ed.,  318,  g  1,  except  subdivision 
7,  which  is  now,  but  deemed  a  necessary  and  proper  pro- 
vision. This  jurisdictiou  now  rests  with  the  county 
courts. 

§  229.  The  jurisdiction  acquired  by  a  surrogate's  court  over  a 
matter  or  proceeding,  is  exclusive  of  that  of  another  surrogate's 
court,  except  when  otherwise  specially  provided.    And  when  any 
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proceeding  is  commenced  ii^  the  surrogate's  conrt  of  any  connty, 
all  further  proceedings  in  respect  to  the  same  matter,  must  be 
continued  in  that  court 

Taken  from  2  R.  a,  3d  ed.,  322,  §  26. 

§  230.  In  all  cases,  jurisdiction  of  the  proceeding  in  relation  to  Presnmp* 
the  estate  of  a  decedent,  is  to  be  deemed  conclusively  established  riedictiou. 
upon  any  verified  allegation  of  the  jurisdictional  fact,  and  when 
the  citation  or  order  was  duly  served  or  published,  and  the  surro- 
gate has  exercised  jurisdiction  without  reversal  or  appeal. 

This  section  is  new,  and  conformable  to  the  decisions. 
Bumstead  v.  Read,  31  Barb.^  661. 

§231.  In  all  cases  of  the  erection  of  a  new  county  hereafter,  M^ect  of 
'    erection  of 

the  surrogate  of  such  county  may  take  the  proof  of  wills,  and  new  connty 
grant  letters,  in  cases  where  the  decedent,  at  the  time   of  his 
death,  resided  within  the  territory  embraced  within  such  county. 

Laws  of  1843,  eh.  177,  §4. 


§  232.  In  those  counties  in  which  the  office  of  surrogate  is  a  SffJ^ conrt 
separate  office,  the  surrogate's  court  is  held  by  the  incumbent  ^i^hoi^ 
thereof.     In  other  counties  it  must  be  held  by  the  county  judge 
In  case  of  the  inability  of  the  surrogate,  or  his  disqualification,  as 
provided  in  section  296,  or  absence  or  of  a  vacancy  in  his  office, 
the  court  must  be  held  by  the  county  judge,  or  if  he  is  unable  or 
absent,  or  disqualified  to  act,  or  his  office  is  vacant  by  the  speci&I 
county  judge,  in  a  county  where  there  is  such  an  officer.     If  there 

« 

is  no  county  judge,  or  special  county  judge,  or  he  is  unable  or 

absent,  or  disqualified  to  act,  it  must  be  held  by  a  justice  of  the 

supreme  court,  if  there  is  one  within  the  county ;  if  not,  then  by 

the  district  attorney.    In  the  city  of  New  York,  if  the  surrogate 

is  unable  to  act,  or  disqualified  as  provided  in  section  206,  or 

absent^  or  there  is  a  vacancy  in  his  office,  any  justice  of  the 

supreme  court  of  the  first  judicial  district  may  act  as  surrogate 

during  the  disability,  absence,  disqualification  or  vacancy. 

The  bond  which  any  officer  must  give  before  acting  as  surrogate, 

18  prescribed  by  section  034  of  the  Political  Code. 

Laws  of  1847,  ch.  280,  §  37;  Laws  of  1830,  ch.  320, 
g§  20,  21;  as  amended  1843,  ch.  121,  §§  I,  2;  Laws  of 
1847,  ch.  470,  §  32  (same  statutes,  3  R.  S.,  6th  ed.,  166, 
166,  363,  §g  61,  62,  63,  70,  71),  modified  by  providing 
that  a  Justice  of  the  supreme  court  shall  be  resorted  to 
before  resorthig  to  the  district  attomej,  and  by  addmf 
the  proviikm  relating  to  the  city  of  New  York. 
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Officer  §  233.  The  officer  by  whom  a  surrogate's  court  is  held,  as  an- 

court  feno-  thorizcd  by  law,  is  in  this  Code  denominated  the  surrogate, 
surrogate.  Whatever  officer  acts  as  surrogate,  the  same  seal  hereinafter  pro- 
vided for  as  the  seal  of  the  court,  must  be  used ;  and  the  proceed- 
ings must  be  recorded,  and  the  papers  filed,  in  the  same  records 
and  files  which  are  hereafter  directed  to  be  kept  in  the  office  of 
the  court. 


Disqnalifl- 
cation. 


Vacancy  or 
diBability, 
how  de- 
clared. 


§  234.  No  surrogate  can  act  as  such  in  relation  to  any  estate 
or  proceeding : 

1.  If  he  has  or  claims  an  interest  by  succession,  by  will,  as 
creditor,  or  otherwise ; 

2.  If  he  is  so  related  to  any  person  having  or  claiming  such 
interest,  that  he  would,  by  reason  of  such  relationship,  be  dis- 
qualified as  a  juror  ;* 

3.  If  he  is  a  subscribing  witness  to  any  testamentary  paper  or 
a  witness  to  any  nuncupative  will  ;• 

4.  If  he  is  named  as  executor  or  trustee  in  any  testamentary 
paper ; 

6.  If  he  has  acted  as  counsel  or  attorney  for  the  decedent  or 

for  any  person,  in  relation  to  the  estate,  will  or  proceeding  in 
question.^ 

No  surrogate  is  disqnalified  under  subdivision  2,  unless  an  ob- 
jection on  that  t]:round  is  made  at  the  first  hearing  before  him  in 
the  matter.*  The  disqualification  mentioned  in  subdivision  3, 
ceases  when  such  will  has  been  finally  admitted  to  or  refused  pro- 
bate, and  the  time  for  filing  allegations  has  passed  ;  and  the  dis- 
qualification mentioned  in  subdivision  4  ceases,  if  the  will  is  finally 
refused  probate. 

'  2  R.  S.,  275,  §  2;  id.,  79,  §  48,  as  amended  by  Laws  of 

1830,  ch.  320,  g  19. 
'  3  R.  S.,  79,  ^  48,  as  aracridcd,  9tipra. 

*  Laws  of  1847,  cli.  280,  §  81  ;  same  stat,  2  R.  S.,  5th 

ed.,  466,  ^  8. 

*  This  clause  is  from  Laws  of  1814,  ch.  300,  §  6. 

§  235.  A  vacancy  in  the  office,  or  the  absence  or  disability  of 
a  surrogate  from  any  cause,  must  be  detennined  by  an  order  of 
the  supreme  court  in  the  same  judicial  district  or  in  an  adjoining 
county,  entered  with  the  clerk  of  tlic  proper  county.  The  order 
may  be  made  upon  affidavit,  without  notice,  or  upon  notice,  or 
upon  an  order  to  show  cause,  in  the  discretion  of  the  court,  and 
may  be  vacated  upon  due  cause  shown. 
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§  236.  If  at  any  time  it  appear  that  thesnrrogate  is  a  necessary  Bemorai  of 

ngBwhen 

before  him,  any  party  in  interest  may  apply  to  any  justice  of  the  Jrovcl  u?be 
supreme  court  of  the  same  judicial  district  or  an  adjoining  county,  *  ^  ^***" 
for  an  order  to  remove  the  proceedings ;  and  if  such  justice  is 
satisfied  that  the  sunx^atc  is  such  witness,  he  must  order  the  pro- 
ceedings to  be  certified  to  him,  and  proceed  therein  as  surrogate. 

This  soction  is  new. 

§  237.  Every  surrogate  has  power :  General 

1.  To  issue  subpoenas,  under  the  seal  of  his  court,  to  compel  "^^^^eat^. 
the  attendance  of  any  witness  residing  or  being  in  any  part  of  the 

state,  or  the  production  of  any  paper,  material  to  any  inquiry 
pending  in  his  court  ;* 

2.  To  administer  oaths  and  take  acknowledgments,  whenever 
necessary  in  the  exercise  of  the  powers  and  duties  of  the  office  ;• 

3.  To  issue  commissions  to  take  the  testimony  of  any  witness 
without  this  state  ;* 

4.  To  issue  citations  and  orders  to  show  cause  to  parties  in  all 
matters  cognizable  in  liis  court ;  and,  in  the  case*  prescribed  by 
law,  to  compel  the  appearance  of  such  parties  ;* 

6.  To  enjoin  any  administrator,  executor,  collector,  testamen- 
tary trustee,  guardian  or  committee,  while  any  proceeding  is 
pending,  from  acting  until  the  furtlier  order  of  the  court;* 

6.  To  enforce  all  lawful  orders,  process  and  decrees  of  his  court, 
by  attachment,  execution  or  otherwise,  against  the  persons  of 
those  who  feil  to  comply  therewith  or  to  execute  such  process. 
Process  may  be  issued  by  the  surrogate  to  be  executed  in  any 
county  of  the  state  and  to  be  returned  before  him  ;• 

7.  To  exemplify,  under  the  seal  of  the  court,  all  transcripts  of 

records,  papers  or  proceedings  therein ;  which  shall  be  received 

in  evidence  in  all  courts,  with  the  like  effect  as  the  exemplifications 

of  the  records,  papers  and  proceedings  of  other  courts  of  record  f 

^  2  R.  S.,  221,  §  6,  su)xliv.  1,  as  amended  by  Laws  of  1830, 

eh.  320,  §  66;  2  R.  a,  68,  §§  10,  11,  as  amended  by 

Laws  of  1837,  ch.  460,  §  18. 
'  Laws  of  1837,  chap.  460,  g  62,  last  clause,  with  a  power 

to  take  acknowledgments  of  bonds,  Ac.,  added. 
»  Laws  of  1837,  ch.  460,  §  77. 

*  2  R.  a,  222,  §  6,  subdiv.  3. 

*  Laws  of  1837,  ch,  460,  §  61. 

*  2  R.  S.,  222,  §6,  subdiv.  4;  Laws  of  1837,  ch.  460, 
§  66;  2  R.  a,  68,  §§  10,  11,  as  amended  by  Laws  of 
1837,  ch.  460,  §  18. 

*  8  R.  a,  322,  §  6,  subdiv.  6. 

V 
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8.  To  preserve  order  in  his  court,  and  punish  contempts,  civil 
and  criminal,  as  a  court  of  record ;' 

9.  To  adjourn  any  proceeding  pending  before  him,  from  time 

to  time* 

»  Modified  from  2  R.  a,  222,  §  6,  subdiv.  6. 
'  Laws  of  1837,  ch.  460,  §  62,  first  clause. 

Resigna-  §  238.  The  surrogate  may,  on  application  of  an  executor,  admi- 

ezecator.  nistrator,  collector,  or  testamentary  trustee,  and  on  notice  to  the 
parties  interested  in  the  estate,  accept  his  resignation  and  dis- 
charge him  from  the  trust,  and  appoint  successors,  upon  such 
conditions  as  he  judges  proper  for  the  security  of  the  estate. 

This  and  the  five  following  sections  are  new. 

nnoez^  §  ^^^'  "^^  surrogate  has  the  same  jurisdiction  over  a  collector, 

i^r  revo-  administrator  or  executor,  whose  letters  have  been  revoked,  in  all 
cation  oi  '  ' 

letters.  matters  concerning  the  estate,  as  he  had  before  such  revocation, 
until  such  collector,  administrator  or  executor  has  folly  complied 
with  all  orders  of  the  surrogate. 

Powerto  8  240.  The  surroffate  may,  by  order,  attachment  and  commit- 

compel  per-         ^  °  i     .    .  , 

formance  of  mcnt,  compel  any  executor,  administrator,  collector  or  testamentary 
trustee  to  perform  any  duty  imposed  upon  him  by  any  will  or  by 
any  provision  of  this  Code,  or  by  the  surrogate  under  authority 
of  any  such  provision. 

Powerto  8  241.  The  surrogate  has  the  same  powers  to  open,  vacate, 

open  decree         '^  '^  ^  i       »  » 

modify  or  set  aside,  or  to  enter  as  of  a  former  time,  decrees  or  orders 
of  Lis  court,  that  courts  of  general  jurisdiction  and  of  record  have. 

MiflUkcs  8  242.  The  provision  of  chapter  six  of  title  six  of  tlic  Codk 

and  amend-         "  *         ^  ... 

meats.  qy  Pkocedure,  entitled  "  Of  Mistakes  in  Pleading  and  Amend- 

ments," apply  to  all  proceedings  in  surrogates'  courts,  so  far  as 
the  same  can  be  applied  to  the  substance  and  subject  matter  of 
the  proceeding,  without  regard  to  its  form. 

Appearance  g  243.  A  party  may  appear  in  proceedings  in  which  he  is  con- 
cerned, either  in  person  or  by  attorney  or  counsel.  Where  a 
party  appears  by  attorney,  service  of  papers  in  the  proceeding 
may  be  made  upon  the  attorney,  except  where  personal  service 
is  required  by  the  provisions  of  this  Code  or  by  the  order  of  the 
surrogate. 

5c"whcn  §  '^^'^*  ^  surrogate  cannot  be  counsel  or  attorney  in  a  civil 
Srana^or"  action,  for  or  against  an  executor,  administrator,  collector,  guar- 
•'••"•y*      dian  or  minor,  committee  or  other  person,  over  whom  or  whose 
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accoants  he  would,  by  law,  have  juriBdiction,  whether  snch  action 

relates  to  the  business  of  the  estate  or  not.    No  surrogate  can  act 

as  an  attorney,  counselor  or  solicitor  in  his  court,  nor  in  any  cause 

originating  in  such  court ;  nor  shall  any  son,  partner  or  clerk  of, 

or  person  connected  in  law  business  witli,  any  surrogate,  act  as 

attorney,  solicitor  or  counselor,  in  any  proceeding  before  such 

surrogate,  or  originating  before  such  surrogate. 

The  latter  provision  is  from  Laws  of  1844,  ch.  300,  §  4; 
and  Laws  of  184*7,  ch.  470,  §  51. 

§  246.  The  surrogate's  court  is  at  all  times  open  for  the  trans-  ^"\gM 
action  of  business  within  its  jurisdiction ;  but  it  is  the  especial 
duty  of  the  surrogate  to  attend  at  his  office  on  Monday  of  each 
week,  and  there  hold  court. 

When  the  surrogate's  court  is  held  by  the  county  judge,  it  may 

be  held  at  the  time  and  place  at  which  county  courts  are  held, 

and  at  such  other  times  and  places  within  the  county  as  public 

interests  require. 

2  R.  S.,  221,  §  2;  Laws  of  1847,  ch.  280,  §§  32,  33. 

§  246.  The  seals  now  used  by  these  courts  shall  continue  to  be  S**^ 
BO  used  until  and  including  December  Slst,  186  .  After  that  day 
the  seals  devised  as  follows  shall  be  the  seals  thereof.  At  least 
thirty  days  before  that  day,  the  secretary  of  state  shall  procure 
and  transmit  to  each  surrogate,  at  the  expense  of  the  state,  a  seal 
with  the  arms  of  the  state  engraved  in  the  center  thereof  and  with 

this  legend  :   "  Surrogate's  Court, County,  New  York,'* 

inserting  the  name  of  the  county. 

Whenever  a  new  county  is  erected,  and  whenever  a  seal  is 

injured  so  that  it  cannot  be  conveniently  used,  the  secretary  of 

state  shall  procure  and  transmit,  at  the  expense  of  the  state,  a 

similar  seal.     If  such  seal  is  prepared  to  replace  a  former  seal,  it 

must  be  similar  in  all  respects  thereto,  and  the  surrogate  must 

destroy  the  former  seal. 

2  R  a,  221,  §§  4,  5;  277,  §  7;  Code  of  Civ.  Pro.,  as  re- 
ported complete,  §  209. 

§  24Y.  The  surrogate,  or,  where  there  is  no  separate  office  of  Smrogaie'i 
surrogate,  the  county  judge  must  keep  an  office  open  at  all  reason-  «penBe« 
able  hours,  suitable  and  convenient  for  the  transaction  of  the 
business,  and  for  the  deposit  and  safe  keeping  of  the  public  books 
and  papers  under  his  charge.  If  such  office  be  not  pronded  by 
the  supervisors  of  the  county,  the  surrogate  or  county  judge  must 
provide  the  same  at  the  public  expense,  and  the  supervisors  shall 
raise  the  requisite  amount  by  tax.    He  may  hold  his  court  at  any 
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other  place  in  his  connty  which  he  may  from  time  to  time  ap- 
point. He  must  also  provide  suitable  cases  for  the  books  and 
papers  of  his  oflSce,  the  expense  of  which  is  a  county  charge. 
They  belong  to  the  county,  and  must  be  delivered  by  the  surro- 
gate to  his  successor  in  office. 

'tocordi.  g  248.  The  following  books  must  be  kept : 

1.  A  record  of  wills,  in  which  must  be  recorded  all  wills  and 
codicils,  with  the  certificates  of  probate  thereof; 

2.  A  record  of  appointment  of  executors,  administrators,  col- 
lectors, testamentary  trustees,  committees  and  guardians,  and  revo- 
cations of  all  such  appointments ; 

3.  A  record  of  all  orders  and  decrees ;  a  memorandum  of  exe- 
cutions issued  thereon,  with  a  note  of  satisfaction  wlien  satisfied ; 

4.  A  record  of  the  appointment  of  admeasurers  of  dower,  with 
all  orders  relating  to  the  same,  and  the  admeasurers^  reports ; 

6.  A  book,  in  which  must  be  entered  appointments  of  special 
guardians,  appraisers,  referees  and  arbitrators ;  orders  relating  to 
the  production  of  a  will,  to  removal  of  executors,  administrators, 
collectors,  committees  or  guardians;  in  relation  to  sureties  for 
executors,  administrators,  collectors,  committees  or  fpianliaiis ;  and 
all  other  orders  which  he  is  re(|iiire<l  to  make  in  writing,  and  not 
rcquire<l  to  bo  recorded  in  some  otlier  book ; 

6.  An  account  book,  in  which  must  be  kept  an  account  of  all 
Rccurities  and  moneys  received  by  liim,  in  a  separate  account  for 
each  estate ; 

7.  A  record  of  all  testimony,  whether  taken  by  the  court  or  on 
a  commission  or  otherwise,  resj)ecting  the  proof  of  a  will ; 

8.  A  book  of  fees,  in  which  must  be  entered  the  items-  of  .-ill 
fees  for  services  of  the  snrrotrate  in  each  particular  proceeding  or 
estate,  and  when  and  ])y  whom  paid. 

To  each  of  snch  books  there  must  be  attache^l  an  al})habeti('al 
index,  securely  boninl  in  tlie  volume,  reterrini;  to  the  entries  theriMii 
by  the  paice  of  the  book,  lie  must  also  keep  a  g-eneral  index  of 
each  set  of  said  books.  These  books  must  at  all  ]>roper  times  he 
open  to  tlie  inspection  of  any  })erson  l>aying  the  fees  allo>ve<l  by 
law  for  such  examination. 

MtnUllcd  from  2  H.  S..  222,  g  "7,  as  AineiKknl  hy  Laws  of 
1X21,  ch.  4(;0,  i^ii  2,  :$. 

FUos.  g  240.  Every  surrogate  must  file  and  preser\'e  all  papers  in 

proceedings  before  him  or  belonging  to  the  court ;  and  all  such 


APPENDES:  D.  xd 

]f>aper8  and  the  books  kept  by  him  belong  and  appertain  to  his 
office  and  most  be  delivered  to  his  successor. 

2  R.  &,  223,  §  8. 

§  250.  The  successor  in  office  of  a  surrogate  has  power  to  Succesflw, 
complete  any  unfinished  business  commenced  by  his  predecessor. 

§  251.  Every  bond  required  to  be  filed  with  a  surrogate  must  Bonds  to  be 

be  proved  or  acknowledged  by  the  obligors  before  it  is  filed,  in  ledged  or 

the  same  manner  as  a  deed.  ^^^ 

Laws  of  1851,  ch.  175,  §  2. 

§  252.  For  the  following  services  of  surrogates,  tlie  following  Fees  to  be 
fees,  and  no  other,  are  allowed  :  seryicee. 

1.  Drawing  proof  of  a  will,  when  contested,  or  any  other  pro- 
ceeding before  him,  for  which  no  specific  compensation  is  pro- 
vided, fifteen  cents  for  every  folio ; 

2.  Drawing  every  petition  in  any  proceeding  before  him,  not 
otherwise  provided  for,  including  the  verification,  fifty  cents ; 

3.  Every  certificate  of  the  proof  of  a  will,  when  contested,  in- 
dorsed thereon,  fifty  cents ;  and  for  any  certificate  upon  exempli- 
fications of  records  or  papers  filed  in  his  office,  or  upon  the  papers 
transmitted  upon  appeal,  fifty  cents ; 

4.  Drawing,  copying  and  approving  of  any  bond,  fifty  cents ; 

5.  Drawing,  copying  and  recording  every  necessary  paper,  and 
drawing  and  entering  every  necessary  order,  and  for  rendering 
every  other  service  necessary  to  complete  proceedings  on  the 
appointment  of  a  general  guardian  of  a  minor,  three  dollars ;  and 
for  the  like  services  in  appointing  the  same  person  guardian  for 
any  other  minor  of  the  same  family,  at  the  same  time,  one  dollar 

*  and  fifty  cents ; 

6.  Drawing,  entering  and  filing  a  renunciation,  twenty-five 
cents; 

7.  A  citation  or  order  to  show  cause,  in  cases  not  otherwise 
provided  for,  to  all  parties  in  the  same  proceeding,  residing  in  any 
one  county,  fifty  cents ;  and  to  all  parties  without  the  county, 
twenty-five  cents; 

8.  A  subpoena  for  all  witnesses  in  the  same  proceeding,  residing 
in  one  county,  twenty-five  cents ; 

9.  For  every  copy  of  a  citation,  order  to  show  cause,  or  sub- 
poena, furnished  by  a  surrogate,  twelve  cents ; 

10.  A  warrant  of  commitment  or  attachment,  fifty  cents ; 

11.  A  dischai^e  of  any  person  committed,  fifty  cents; 
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12.  For  drawing  ana  taking  every  necessary  a£5davit|  upon  a 
return  of  the  inventory,  fifty  cents ; 

13.  For  serving  notice  of  any  revocation,  or  other  order  or 
proceeding  required  by  law  to  be  served,  twenty-five  cents ; 

14.  For  swearing  each  witness  in  cases  where  a  gross  sum  is 
not  allowed,  twelve  cents ; 

15.  For  searching  the  records  of  his  office  for  any  one  year, 
twelve  cents;  and  for  every  additional  year,  six  cents;  but  no 
more  than  twenty-five  cents  shall  be  charged  or  received  for  any 
one  search ; 

16.  Recording  every  will,  with  the  proof  thereof  letters  testa- 
mentary, letters  of  administration,  reports  of  commissioners  for 
the  admeasurement  of  dower,  and  every  other  proceeding  re- 
quired by  law  to  be  recorded,  including  the  certificate,  if  any,  at 
the  foot  of  the  record,  when  the  recording  is  not  specifically  pro- 
vided for  in  this  act,  ten  cents  for  every  folio ; 

17.  For  the  translation  of  any  will  from  any  other  than  the 
English  language,  ten  cents  for  every  folio ; 

18.  Copies  and  exemplifications  of  any  record,  proceeding  or 

order  had  or  made  before  him,  or  of  any  papers  filed  in  his  office, 
transmitted  on  an  appeal,  or  furnished  to  any  party  on  his  request, 
six  cents  for  every  folio,  to  be  paid  by  the  person  requesting 
them ; 

19.  For  making,  drawing,  entering  and  recording  every  order 
for  the  sale  of  real  property,  and  every  final  order  or  decree  on 
the  final  settlement  of  accounts,  one  dollar  and  fifty  cents ;  and 
for  the  confirmation  of  the  sale  of  real  property,  seventy-five 
cents;  and  for  making,  drawing,  entering  and  recording  any  other 
order  or  decree,  when  the  same  is  not  otherwise  provided  for> 
twenty-five  cents ; 

20.  Hearing  and  determining,  when  the  proof  of  a  will  or  the 
right  to  administration  or  appointing  a  guardian  is  contested,  two 
dollars ; 

21.  Taking,  stating  and  determining  upon  an  account  rendered 
upon  a  final  settlenioiit,  or  determining  and  deciding  the  distribu- 
tion of  personal  property,  if  contested,  two  dollars  for  each  day 
necessarily  spent  therein,  not  exceeding  three  days; 

22.  For  hearing  and  detennining  any  objections  to  the  appoint- 
ment of  an  executor  or  a<lniinistrator,  or  collector,  or  any  appli- 
cation for  his  removal,  or  for  the  removal  of  any  guardian,  or  any 
application  to  annul  the  probate  of  a  will,  two  dollars ; 
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23.  For  hearing  and  determining  upon  an  application  to  leaae, 
mortgage  or  sell  real  property,  two  dollars ; 

24.  For  drawing  and  recording  all  necessary  papers,  and  draw- 
ing and  entering  all  necessary  orders  on  applications  for  letters 
of  administration,  when  not  contested,  and  for  all  services  neces- 
sary to  complete  the  appointment  of  administrators,  and  for  the 
appointment  of  appraisers,  five  dollars ;  but  in  cases  where  a  cita- 
tion is  necessary,  seventy-five  cents  in  addition  ; 

25.  For  investing,  for  the  benefit  of  any  party,  any  legacies,  or 
the  distributive  shares  of  the  estate  of  any  decedent,  in  the  stocks 
of  this  state,  or  of  the  United  States,  one  per  cent  for  a  sum  not 
exceeding  two  hundred  dollars;  and  for  any  excess,  ont-qnarter 
of  one  per  cent ;  for  investing  the  same  on  bond  and  mortgage  of 
real  property,  one-half  of  one  per  cent,  for  a  sum  not  exceeding 
two  hundred  dollars ;  and  one-quarter  of  one  per  cent  for  any 
excess ; 

26.  For  receiving  the  interest  on  such  investments,  and  paying 
over  the  same  for  the  support  and  education  of  any  person,  one- 
half  of  one  per  cent ; 

27.  Appointing  a  guardian  to  defend  any  infant  who  may  be  a 
party  to  any  proceeding,  fifty  cents ;  but  where  there  is  more  than 
one  minor  of  the  same  family,  and  the  same  guardian  is  appointed 
for  all,  twenty-five  cents  for  each  additional  minor ;  and  no  greater 
or  other  fee  shall  be  charged  for  any  service  in  relation  to  such 
appointment ; 

28.  Hearing  and  determining  upon  the  report  of  commissioners 
for  the  admeasurement  of  dower,  one  dollar ; 

29.  For  distributing  any  moneys  brought  into  his  office  on  the 
sale  of  real  property,  two  per  cent;  but  such  commission  can 
not  in  any  case  exceed  twenty  dollars  for  distributing  the  whole 
money  raised  by  such  sale,  and  no  executor  or  other  persons 
anthorized  to  sell  any  real  property  by  order  of  any  surrogate 
may  be  allowed  any  commission  for  receiving  or  paying  to  the 
surrogate  the  proceeds  of  such  sale,  but  must  be  allowed  their 
expenses  in  conducting  such  sale,  including  a  reasonable  compen- 
sation for  every  deed  prepared  and  executed  by  them  thereon,  to 
be  allowed  by  the  surrogate,  and  a  compenpation  not  exceeding 
two  dollars  a  day  for  the  time  necessarily  occupied  in  such  sale ; 

30.  But  no  fee  shall  be  taken  by  any  surrogate  in  any  case 
when  it  shall  appear  to  him,  by  the  oath  of  the  party  applying 
for  letters  testamentary  or  of  administration,  that  the  goods,  chat- 
tels and  credits  do  not  exceed  the  value  of  one  hundred  dollars, 
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nor  shall  he  take  any  fee  for  copying  any  paper  drawn  by  him  or 
filed  in  his  office,  except  as  above  provided ; 

Oqo  hundred  dollars  substituted  for  fifty. 

31.  For  drawing  and  recording  all  necessary  petitions,  depo- 
sitions, affidavits,  citations  and  other  papers,  and  for  drawing  and 
entering  all  necessary  orders  and  decrees,  administering  oaths, 
appointing  guardians,  ad  litems  and  appointing  appraisers,  and  for 
rendering  every  other  necessary  service  in  cases  of  proof  of  will, 
and  issuing  letters  testamentary,  when  not  contested,  and  the  will 
does  not  exceed  fifteen  folios,  surrogates  may  charge  twelve  dol- 
lars ;  and  where  the  will  exceeds  fifteen  folios,  ten  cents  per  folio 
for  recording  such  excess,  and  six  cents  per  folio  for  the  copy  of 
such  excess,  to  be  annexed  to  the  letters  tcsta^ientary ; 

32.  For  all  fees  on  filing  the  annual  account  of  any  guardian, 
when  the  surrogate  draws  and  takes  the  affidavit  of  the  guar- 
dian, and  for  examining  such  accounts,  fifty  cents ;  but  when  the 
same  shall  not  be  drawn  nor  taken  by  him,  he  shall  charge  no 
fees; 

33.  For  any  necessary  travel  in  taking  the  examination  of  a 
witness  under  section  324,  ten  cents  per  mile  going  and  returning; 

34.  No  charge  can  be  made  for  drawing,  copying  or  recording 

his  1)111  of  fees  in  any  case,  nor  for  affixing  the  seal  of  the  court 
to  anv  instrument  above  mentioned. 

Laws  of  1814,  445,  (;h.  300.     Subdivision  33  is  from  Laws 
of  1837,  ch.  4G0,  g  V,H. 

§  2j3.  Tt  is  not  necessary  for  tlie  surropite  to  sign  copit.'S  of 
ori<jjinal  orders,  citations,  subpcrnas,  or  utlu*r  papers,  to  be  served 
or  pnl)li.>he<l ;  but  be  may  sign  sueb  oriii'inal,  and  bis  assistants 
or  cl(M*ks  mav  siii:n  sueb  copies  in  bis  name.  Tbis  section  does 
not  ap{>ly  to  exemplitications  under  tbe  seal  of  bis  court. 

This  section  is  new. 

8  254.  Each  surroirate  must  annuallv,  between  tbe  first  and 
twentieth  day  of  January,  at  bis  own  expense,  report  to  tbe  secre- 
tary of  state  : 

1.  A  verified  statement  of  all  bis  tees  received  or  cbarired,  and 
all  bis  cli'ibursements,  durini^  tbe  year  preeedint^,  statinix  particu- 
larly everv  item  thereof;^ 

tf  „ 

2.  \  statement  of  tbe  names  of  all  <leeedents  wbo  were  not 
inhabitants  of  tbis  state  at  tbe  time  of  death,  upon  wbo>.e  estates 
letters  have  been  issued  in  bis  rourt  duiinof  tbe  year  pa.'^t." 

'  Laws  of  1844,  di.  300,  j|5  5. 

'  Modified  from  2  R.  S.,  80,  ii  r.9.  hy  requiring  a  stiite- 
meut,  instead  of  a  copy  of  wills  and  letters. 
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§  265.  The  mode  of  proceeding  on  a  breach  of  the  official  Action  on 
bond  of  the  surrogate  is  provided  by  the  Code  of  Civil  Prock-  b«nd. 

DURE. 

Code  of  Civ.  Pro.,  as  reported  complete,  §§  1022-1032, 

tit,  "Aciious  on  official  securities,"  &c. 

§  256,  Except  so  far  as  is  herein  otherwise  provided,  the  exist-  l-iniitationi 
ing  provisions  of  law  limiting  the  time  for  the  commencement  of 
actions  apply  to  limit  tlie  time  for  asserting  any  demand  in  pro- 
ceedings in  the  surrogate's  court,  so  far  as  the  same  can  be  applied 
to  the  substance  and  subject-matter  of  the  proceeding  without 
regard  to  its  form. 

This  section  is  new,  thoiigh  conformable  to  decisions. 
Paff  V.  Kinney,  1  Bradf.^  and  cases  there  cited. 

§  257.  Original  process  out  of  the  surrogate's  court,  by  which  J^d^oi^rs 
a  proceeding  is  commenced,  consists  of  orders  to  show  cause,  and  ffe-JJ?^^ 

citations : 

•» 

1.  An  order  to  show  cause  may  be  returnable  at  any  time  in 
the  discretion  of  the  suriogate,  and  may  be  served  at  any  time 
previous  to  the  return  day,  but  in  other  respects  must  be  served  in 
the  same  manner  as  a  citation  ; 

2.  A  citation  must  be  served  on  sucli  as  reside  or  are  sojourning 
in  the  county  of  the  surrogate,  or  an  adjoining  county,  at  least 
eight  days  before  the  return  day  thereof,  by  delivering  a  copy  to 
the  person  to  whom  it  is  directed,  or  by  leaving  a  copy  at  the 
abode  or  residence  or  phicc  of  sojourn  of  such  person,  with  some 
person  of  suitable  age  and  discretion,  under  such  circumstances  as 
shall  satisfy  the  surrogate  tliat  the  copy  came  to  the  knowledge 
of  the  person  to  be  served  with  it,  in  time  for  him  to  attend  the 
proceeding ; 

3.  On  such  as  reside  or  are  sojourning  in  any  other  county  in 
this  state,  at  least  fifteen  days  before  tlie  return  day  thereof,  in 
the  same  manner ; 

4.  On  such  as  reside,  or  are,  without  this  state,  not  less  than 
fifteen  nor  more  than  forty  days  before  the  return  day  thereof,  in 
the  same  manner  ;  or  it  may  be  served  by  publishing  a  copy  once 
in  each  week  for  six  weeks,  commencing  at  least  forty -two  days 
before  the  return  day,  in  the  state  paper,  and  in  such  other  papers 
published  in  places  where  parties  in  interest  reside,  or  are  sojourn- 
ing, as  the  surrogate  may  direct^  and  by  depositing  a  copy  in  the 
post  office,  directed  to  the  person  to  be  served  at  his  place  of 
residence  or  sojourn,  and  paying  the  postage  thereon.  But  if  any 
reside  out  of  the  United  States  and  out  of  the  provinces  of  Can- 
ada, and  there  be  no  personal  service,  the  citation  must  be  pub- 
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lished  and  mailed  as  aforesaid,  three  monthB  previous  to  the 
return  day ; 

5.  Where  the  place  of  residence  or  sojourn  cannot  be  asc^ • 
tained,  or  if  ascertained,  the  party  is  absent  and  there  is  no  per- 
son on  whom  service  can  properly  be  made  under  subdivision  2, 
or  where  he  has  no  residence,  service  may  be  made  by  the  like 
publication. 

The  words  ^  on  return  of  the  order,"  or  citation,  when  used  in 
this  Code,  mean  after  due  service  of  the  order. 

B7  this  section  uniform  rules  are  prescribed  for  the  time 
and  mode  of  serving  all  citations.  The  provision  is 
substantially  adopted  from  Laws  of  183*7,  ch.  460,  §  8, 
as  amended  Laws  of  1840,  ch.  384,  §  1 ;  same  stat,  2 
R.  a,  5th  ed.,  147,  §63. 

Notice  of  §  258.  Where,  by  the  provisions  of  this  Code,  the  appointment 

to  ai>point  of  a  guardian  for  a  minor  is  required  in  any  proceeding,  if  such 
minor  is  within  the  state,  five  days'  previous  notice,  in  writing,  of 
the  intention  to  apply  for  the  appointment  of  a  guardian  must  be 
served  upon  him  by  delivery  to  him  personally,  and  in  case  such 
minor  be  under  the  age  of  fourteen  years  by  delivery  also  to  his 
father,  mother  or  guardian,  or  if  there  be  none  within  the  state, 
then  to  any  person  having  the  care  and  control  of  such  minor,  or 
with  whom  lie  sliall  reside  or  sojourn,  or  in  whose  service  he  shall 
be  employed. 

2  R.  S.,  100,  g  4,  as  amended  by  Laws  of  1837,  ch.  460, 
g§  38,  39;  moditied  to  harmonize  with  the  provisions 
of  tlie  Code  of  Procedure  respecting  service  of  sum- 
mons, &c.,  iijwn  minors. 
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8  259.  Any  onler  made  under  sections  97,  101,  151  and  152, 

shall   be  conclusive  evidence  that  there  are   sufficient  assets  to 

satisfy  the  amount  which  is  directed   to  be  paid  or  for  which 

execution  is  allowed  to  issue,  until  it  is  set  aside  or  reversed  on 

appeal. 

From  2  R.  S.,  IIG,  §§  19,  20. 

§  260.  Orders  for  the  payment  of  money  may  be  enforced  by 
execution  or  otherwise,  in  the  same  manner  as  judgments  for  the 
payment  of  money  in  the  supreme  court ;  except  that  in  the  sur- 
rogate's court,  all  process  is  issued  by  the  surrogate.  Executions, 
warrants,  and  other  process  issued  by  a  surrogate  or  any  officer 
under  any  provision  of  this  Code  must  be  executed  by  the  sheriff 
or  coroner  of  the  county  to  which  they  are  sent  to  be  executed, 
in  the  same  manner  and  with  the  same  powers,  responsibilities 
and  fees,  as  in  case  of  process  issued  from  the  supreme  court. 
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§  261.  A  transcript  of  any  order  of  a  surrogate  requiring  an  Docketing 
executor,  administrator  or  collector  to  pay  money,  may  be  filed        *  *^ 
and  docketed  in  the  clerk's  office  of  any  county,  and  thereupon 
has  the  same  force  and  effect  as  a  judgment  in  a  civil  action. 

§  262.  K  any  aged,  sick  or  infirm  witness,  whose  testimony  is  ^l^'uSjljJ 
material  and  necessary  in  any  proceeding  before  him,  be  in  the  witneaace. 
same  county  with  the  surrogate,  it  is  the  duty  of  the  surrogate, 
when  required,  and  on  notice  to  all  parties  in  interest,  to  proceed 
to  the  residence  of  the  witness,  and  there,  as  in  open  court,  take 
the  examination  of  such  witness. 

Laws  of  1837,  cb.  460,  §  12 ;  same  statuto,  2  R.  S.,  5th  cd., 
148,  §  58,  as  amended  by  Laws  of  1841,  ch.  129;  §§ 
1,  2 ;  same  statute,  2  R  S.,  5th  ed.,  149,*  §  63. 

8  263.  If  such  BLsed,  sick  or  infirm  witnesses  is  in  a  different  Ezamina- 
^*  tionofsach 

county  firom  the  surrogate,  the  surrogate  may  proceed  to  the  place  witneesoa 
where  such  witness  is,  and  take  his  examination  in  the  same  man-  counties. 
ner  and  with  the  like  effect  as  if  taken  in  his  own  county ;  or  he 
may,  in  his  discretion,  direct,  by  order,  that  such  witness  be  ex- 
amined before  the  surrogate  of  the  county  in  which  the  witness 
is,  and  specify  some  day  on  or  before  wliich  the  order  shall  be 
delivered  to  such  other  surrogate,  a  copy  of  which  order,  under 
the  seal  of  the  surrogate  making  the  same,  together  with  the 
original  will,  when  the  proceeding  is  a  matter  of  probate,  must  bo 
transmitted  by  him  to  such  other  surrogate ;  the  latter  must,  on 
the  day  therein  mentioned,  or  on  such  as  he  may  adjourn  the  same 
to,  proceed  to  take  such  examination  in  the  same  manner,  and 
with  like  effect  as  if  he  possessed  original  jurisdiction  thereof. 
The  examination  must  be  reduced  to  writing  and  subscribed  by 
the  witness;  and,  together  with  a  statement  of  the  proceedings, 
must  be  certified  by  the  surrogate  taking  the  same,  under  his  seal 
of  office,  and  retunied  without  delay  to  the  surrogate  who  directed 
Buch  examination,  and  such  examination  has  the  same  effect  as  if 
taken  before  the  latter  surrogate. 

From  Laws  of  1837,  ch.  460,  §§  13,  14,  16 ;  same  sta- 
tute,  2  R.  a,  5th  ed.,  148,  §§  59,  ♦eo,  61. 

§  264.  No  attorney,  counsel  or  solicitor,  and  no  person  practis-  Profes- 
ing  physic  or  surgery,  shall  be  excused  from  answering  any  rele-  manica- 
vant  question  as  a  witness  in  proceedings  for  the  probate  or  contest  priTiieged. 
of  probate  of  a  will  or  any  testamentary  paper,  on  the  ground 
that  he  acquired  the  information  which  he  is  required  to  disclose 
while  acting  for  the  decedent  in  a  professional  capacity. 

This  section  is  new. 
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§  265.  The  death,  removal  or  disqualification  of  any  executor, 
administrator,  collector  or  other  person  appointed  in  the  sorrogate^s 
coart,  does  not  in  any  wise  abate  any  proceeding  in  which  he  was 
concerned ;  but  on  the  appointment  and  qualification  of  a  succes- 
sor, the  same  may  be  continued  in  the  name  of  the  successor  as 
if  no  change  had  been  made. 

§  266.  The  term  '^  parties  in  interest,"  as  used  in  this  Code, 
includes  executors,  administrators,  collectors,  devisees,  legatees, 
husband,  widow,  next  of  kin,  heirs-at-law,  or  successors,  creditors, 
and  all  other  parties  having  any  rights  in,  or  claims  against,  the 
estate  which  may  be  aflfected  by  the  proceeding,  and  also  sureties 
on  the  official  bond.  The  surrogate  shall  hear  and  determine 
issues  as  to  interest ;  but  objections  to  an  appointment  may  be 
heard,  or  an  inventory,  account,  or  increased  security,  may  be 
ordered,  upon  a  sufficient  statement  of  interest  positively  verified, 
without  the  issue  of  interest  being  tried. 

This  section  is  new. 

§  267.  Except  where  otherwise  specially  provided,  issues  of 
feet,  joined  in  any  surrogate's  court,  to  be  tried  by  a  jury,  must 
be  tried  in  the  county  court  of  the  same  county. 

Laws  of  1847,  d\.  280,  part  of  §  45. 

§  268.  Costs  and  dishiirscments  may  be  awarded,  to  be  paid 
personally,  or  out  of  the  estate  or  fund,  in  any  proceedings  before 
the  surrogate ;  but  such  costs  cannot  exceed  those  allowed  in  the 
supreme  court,  for  a  trial  in  civil  actions. 

This  section  is  new.  It  is  taken  from  the  Code  of 
Civil  Procedure,  as  reported  complete,  1850,  p.  656,  § 
15 GO.  I3y  tlie  present  law  costs  are  regulated  hj  the 
old  Common  Pleas  fee  bill. 


CHAPTER  VI. 


APPEALS. 

Section  269.  "When  allowed. 

270.  Who  may  appeal. 

271.  May  be  ou  quc«tions  of  law  or  fact. 

272.  Maimer  of  taking  appeal. 

273.  Time  of  appealing. 

274.  Stay  of  proceedings. 

275.  Undertaking  on  appeal  from  order  for  payment  of  money. 

276.  On  appeal  from  commitment. 

277.  Service  of  copy,  justif  cation  and  filing. 


APPENDIX  D.  xdx 

Seotion  278.  Determination  of  appellate  court.    ■ 

279.  Reference  in  appellate  court 

280.  Costs  on  appeal 

281.  Proceedings  below  after  determination  of  appeal 

§  269.  An  appeal  may  be  taken  to  the  supreme  court  from  any  Whon 
judgment  or  order  in  a  surrogate's  court;  except  original  process, 
and  except  orders  which  rest  purely  in  the  discretion  of  the  surro- 
gate, and  do  not  involve  the  merits. 

Modified  from  2  R.  S.,  609,  §  104,  as  amended  by  Laws 
of  1847,  ch.  280,  §  17,  by  including  orders  in  admeasure- 
ment of  dower,  and  excepting  discretionary  orders  not 
involving  merits. 

§  2*70.  The  appeal  can  only  bo  taken  by  a  party  aggrieved  who  Who  nuyr 
appeared  and  moved  for  or  opposed  the  order  or  judgment  ap- 
pealed from,  or  who,  being  entitled  to  be  heard  thereon,  had  no 
notice  or  opportunity  to  be  heard,  the  latter  fact  to  be  shown  by 
affidavit,  filed  and  served  with  the  notice. 

§  271.  The  appeal  may  be  taken  upon  questions  of  fact  or  of   JSeBdon? 
law,  and  must  be  heard  upon  a  statement  of  the  case,  to  be  made  Jj^!^*^' 
and  settled  before  the  surrogate,  in  the  same  manner  as  provided 
by  law  in  the  case  of  appeal  on  a  trial  by  the  court  in  civil  actions. 
The  appellate  court  may  hear  further  testimony. 

The  latter  provision  is  now,  but  conformable  to  the 
decisions. 

§  272,  The  appeal  is  made  by  the  service  of  a  notice  on  the  JJgJJ'^ 
adverse  party,  stating  the  appeal  from  the  order  or  judgment,  or  app«3. 
some  specified  part  thereof,  and  filing  a  copy  of  the  notice  in  the 
office  of  the  surrogate  and  of  the  county  clerk,  together  with  an 
undertaking  with  sufficient  surety,  approved  by  the  surrogate,  and 
filed  in  the  surrogate's  offi(;e,  to  the  efTcct  that  the  party  will 
prosecute  his  appeal  with  due  diligence  to  a  determination,  and 
will  pay  all  costfi  that  may  be  adjudged  against  him  in  the  supreme 
court  thereon. 

§  273.  All  appeals  must  be  taken  within  thirty  days  after  the  JCSJjjJ- 
entry  of  the  order,  except  where  the  appellant  had  no  notice,  or 
opportunity  to  be  heard,  in  which  case  his  appeal  must  be  taken 
within  three  months  after  the  entry  of  the  order. 

Modified  from  2  R.  S.,  608,  §90;  610,  §§  105-107,  118, 
119. 

§  274.  Except  in  the  cases  mentioned  in  the  two  following  sec-  JSiSij'*' 
tioDSy  sach  appeal  stays  all  proceedings  on  the  order  appealed 
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from,  for  the  term  of  five  days  only,  nnless  a  jostice  of  the  supreme 
court  within  the  same  judicial  district  or  an  adjoining  county  direct 
a  suitpension  of  the  order  until  the  appeal  is  determined.  Such  t 
suspension  stays  all  proceedings,  unless  the  same  is  vacated  by 
the  justice  who  granted  it,  or  another  justice  of  the  same  dis- 
trict or  an  adjoining  county. 

§  275.  An  appeal  is  from  an  order  directing  any  executor,  ad- 
ministrator, collector,  testamentary  trustee,  guardian  or  committee, 
or  any  person  appointed  in  the  surrogate's  court  to  make  any 
payment  or  deliver  any  property,  is  not  effectual  for  any  purpose, 
unless,  at  the  time  of  filing  the  appeal,  a  written  undertaking  is 
executed  on  the  part  of  the  appellant,  by  at  least  two  sureties,  to 
the  effect  that,  if  the  order  appealed  from,  or  any  part  thereof,  is 
afiirmcd,  the  appellant  will  pay  the  amount  or  deliver  the  property 
directed  to  be  paid  or  delivered  by  the  order  as  affirmed,  and  all 
damages  which  may  be  awarded  against  the  appellant  on  the 

appeal. 

2  R.  S.,  116,  §  24,  modified  in  fonn  to  harmonize  with  the 

present  practice  in  dvil  actions. 

§  276.  On  appeals  from  orders  directing  commitment  of  any 
executor,  administrator,  collector,  testamentary  trustee,  guardian 

or  coinTiiiltec,  or  any  person  appointed  in  the  surrogate's  court, 
for  disobedience  of  any  order  of  the  surrogate  or  for  any  neglect 
of  duty,  or  the  commitment  of  any  person  refusing  to  obey  any 
subpoena,  or  to  testify,  when  required,  according  to  law,  the  pro- 
ceedings cannot  be  stayed  unless  the  party  committed,  at  tlie  time 
of  filing  the  appeal,  gives  a  bond  executed  on  the  part  of  the  ap- 
pellant, by  at  least  two  sureties,  to  be  approved  by  the  supreme 
court,  and  in  a  sum  to  be  fixed  by  the  court,  conditioned  that  if 
the  order  appealed  from  be  affirmed,  such  person  will,  within 
twenty  days  after  such  affirmance,  surrender  himself  to  the  cus- 
todv  of  the  sheriff  to  whom  he  has  been  committed,  in  obedience 
to  such  order  or  process.  If  the  condition  of  such  bond  is  vio- 
lated, it  may  be  prosecuted  in  the  same  manner  and  with  the 
same  effect  as  an  administrator's  bond,  and  the  proceeds  distribu- 
ted in  the  same  way. 

From  2  R.  S.,  611,  §§  111-115. 

Service  of         §  ^'''^'  ^^P^cs  ^^  bonds  and  undertakings   given  under  this 

Scation'and  c^^P^^''*  including  the  names  and  residence  of  the  sureties,  must 

filing-  be  served  on  the  adverse  party,  and  the  sureties  must  justify  in 

the  mode  prescribed  by  sections  340  and  341  of  the  Code  of 

Procedure.    The  security  must  be  filed  with  the  Borrogate  froo) 

whom  the  appeal  is  taken. 


APPENDIX  D.  d 

§  278.  The  supreme  court  may  reverse,  modify  or  affirm  the  Determina- 
decision  appealed  from  in  any  respect  mentioned  in  the  notice  of  appellate 
appeal ;  and  if  a  reversal  or  modification  is  founded  upon  any 
question  of  fact^  which  is  necessary  or  proper  to  be  tried  by  a 
jury,  the  court  may  make  an  order  stating  distinctly  and  plainly 
the  questions  of  fact  to  be  tried,  and  directing  a  trial  at  the  next 
circuit  court  in  the  county. 

New  trials  of  such  questions  may  be  granted  in  such  cases  by 
the  court  as  in  civil  actions. 

From  2  R.  S.,  66,  67,  as  modified  by  Laws  of  1847,  ch. 
280,  §  17.    Code  of  Procedure,  §  72. 

§  270.  Appeals  which  prevent  the  issue  of  letters  testamentary,  Preference 
of  administration  or  collection,  have  preference  in  the  supreme  court, 
court  and  in  the  court  of  appeals  over  all  except  criminal  cases, 
and  may  be  moved  out  of  their  order.     Orders  for  trial  and 
motions  for  new  trial,  under  the  preceding  section,  have  prefer- 
ence on  the  calendar. 

Tho  former  provision  is  from  Laws  of  1860,  270,  ch,  167, 
§  2,  extended  to  the  supreme  court 

§  280.  Costs  of  the  appeal,  and  of  any  trial  of  a  question  of    CoeU  on 
fact  thereon,  may  be  awarded  to  the  successful  party,  to  be  paid  *^^ 
either  out  of  the  estate  or  by  the  unsuccessful  party,  in  the  dis- 
cretion of  the  appellate  court. 

Modified  from  2  R.  S.,  608,  §  06 ;  2  id.,  67,  §§  61,  62. 

8  281.  The  final  decision  of  the  appellate  court  must  be  certi-  Proceed- 

,  ings  below 

fied  to  the  surrogate's  court ;  and  the  latter  must  proceed  in  the  after  deter- 

roatter  according  to  the  decision,  and  enforce  the  award  of  costs,  appeal. 

in  the  same  manner  as  if  such  decision  and  award  were  made  by 

the  surrogate's  court. 

2  R.  S.,  609,  §  97. 
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REMEDY  AGAINST  DEBTOR  HOLDING  CONTRACT  TO  BUY 

LAND. 

SECnox  1.  Remedy  against  land  held  by  debtor  under  contract  for  pur- 
chase. 

2.  Interest  of  defendant  may  be  sold,  &c.    Specific  performance. 

3.  Interest  of  defendant,  how  applied. 

§  1.  The  interest  of  any  person  holding  a  contract  for  the  pur-  J*7'*t^ 
chase  of  lands,  is  not  bound  by  a  judgment  and  cannot  bo  sold  on  land  held  bj 
execution ;  but  whenever  an  execution  against  the  property  of  dercoutrtct 
such  person  has  been  issued  on  a  judgment,  and  returned  unsatis-  chase, 
fied,  in  whole  or  in  part,  the  execution  creditor  may  bring  an 
action  against  such  defendant,  and  the  party  bound  to  perform 
such  contract,  to  prevent  the  transfer  of  such  contract,  and  to  col- 
lect the  judgment  out  of  the  defendant's  interest  in  the  contract 

1  R.  S.,  744,  §  4. 

8  2.  Tlie  interest  of  the  defendant  in  such  contract  may  be  sold  inUrwitof 
^  .  .  "^  defeodaot 

by  the  court,  or  transferred  to  the  complainant,  in  such  manner  "^jbj 
and  upon  such  terms  as  the  court  deems  most  conducive  to  the 
interests  of  the  parties ;  and  the  court  has  ;  ower  in  such  action   Spociilepeiw 
to  adjudge  a  specific  performance  of  such  contract,  either  in  favor 
of  the  plaintiff,  or  in  favor  of  the  purchaser,  of  the  interest  in  the 
contract  be  directed  to  be  sold. 

1  R.  S.,  745,  §  6. 

§3.  The  value  of  the  interest  of  the  defendant  holding  such   interMtof 
^  defendant, 

contract,  must  be  ascertained  by  the  court ;  and  the  same,  or  so  how 


much  as  necessary,  be  applied  to  the  payment  of  the  judgment, 
and  the  residue  applied  to  the  benefit  of  the  defendant. 

1  R.  S.,  745,  §  6. 


applied* 


